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PREFACE. 


Owing  to  the  lamented  death  of  the  Author  in  the  year 
1910,  the  publishers  again  entrusted  the  work  of  pre- 
paring a  new  edition  of  "  Coi:»inger  on  Copyright "  to 
the  Editor.  His  task  has  proved  of  a  severe — perhaps  of 
an  unique — character.  Nearly  a  century  and  a  half  ago 
the  House  of  Lords  declared  copyright  in  a  published 
work  to  be  entirely  a  statutory  right.  Since  the  publi- 
cation of  the  last  edition  of  this  work  all  of  the  score  or 
so  of  Statutes  upon  which  the  law  of  copyright  depended 
have,  with  a  few  minor  exceptions,  been  repealed  and 
replaced  by  the  Copyright  Act,  1911.  It  is,  indeed,  no 
unusual  experience  for  the  editor  of  a  legal  treatise  to 
find  the  statute  law  upon  his  particular  subject  repealed 
and  re-enacted,  with  or  without  amendment,  in  a  codify- 
ing Statute.  The  Copyright  Act,  1911,  is  not,  however, 
a  codifying  Statute,  but  is  expressed  to  be  one  "  to 
amend  and  consolidate  the  law  relating  to  copyright." 
By  section  31  of  the  Act  it  is  declared  that  no  person  is 
to  be  "  entitled  to  copyright  or  any  similar  right  in  any 
literary,  dramatic,  musical,  or  artistic  work,  whether 
published  or  unpublished,  otherwise  than  under  and  in 
accordance  with  the  provisions  of  this  Act,  or  of  any 
other  statutory  enactment  for  the  time  being  in  force," 
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thus  making  copyright  in  unpublished,  as  well  as  pub- 
lished, works  entirely  a.  statutory  right.  Yet  there  is 
hardly  a  single  section  of  the  new  Act  which  preserves 
the  language  of  any  section  of  the  repealed  Acts,  and 
therefore  the  Editor  has  found  himself  in  the  position  of 
having  to  edit  a  treatise  upon  a  statutory  right  based 
upon  different  Statutes  to  those  in  force  at  the  date  of 
the  publication  of  the  last  edition  of  the  same  treatise, 
and  to  determine  how  far  the  cases  decided  upon  the 
repealed  Statutes  are  applicable  to  the  new  Statutes  or 
must  be  "  scrapped."  Under  these  circumstances  there 
appeared  to  be  but  one  course  open  to  him — and  that 
was  to  re-write  practically  the  whole  of  the  work,  and  in 
doing  so  he  can  only  hope  that  he  has  not  lowered  the 
standard  of  the  work. 

With  regard  to  the  old  cases,  decided  under  the 
repealed  Acts,  the  Editor  believes  that  many  of  them — 
particularly  those  relating  to  infringement  of  copyright 
— will  be  found  useful  in  elucidating  the  new  Act,  and 
he  has  only  omitted — at  least  intentionally — to  refer  to 
such  of  the  old  cases  as  turned  upon  the  peculiar  word- 
ing of  a  repealed  Statute  or  related  to  matters — such  as 
registration  of  copyright — which  find  no  place  in  the 
new  Act.  A  certain  number  of  cases  have  already  been 
decided  under  the  Act  of  1911,  and  these  will  all  be 
found  to  have  been  duly  noted ;  but,  in  the  absence  of 
any  considerable  body  of  case  law  since  that  Act  came 
into  force,  there  are  many  points  as  to  its  construc- 
tion upon  which  the  Editor  can  only  offer  a  tentative 
opinion,  and  he  would  be  unduly  optimistic  if  he  thought 
that  his  opinion  in  every  case  will  ultimately  prove  to  be 
correct.  He  can  only  say  that,  to  the  best  of  his 
ability,  he  has  endeavoured  to  suggest  solutions  of  such 
difficulties  as  have  occuired  to  him, 


PREFACE.  V 

A  revision  of  the  copyriglit  law  was  long  overdue 
when  the  Act  of  1911  was  passed.  The  revision  of  the 
Berne  Convention  in  the  year  1908  rendered  it  impera- 
tive for  this  country  to  amend  her  domestic  legislation  if 
she  was  to  be  in  a  position  to  adhere  to  the  Revised  Con- 
vention, and  this  was  the  effective  cause  of  the  passing  of 
the  new  Act.  The  same  cause  has  affected  many  foreign 
countries  and  led  them  to  modify  their  domestic  legisla- 
tion. The  Editor's  task  of  bringing  the  foreign  law  of 
copyright  up  to  date  would  have  been  well-nigh  impos- 
sible if  he  had  not  had  the  assistance  of  that  invaluable 
organ  of  the  Copyright  Union — "  Le  Droit  d'Auteur  " — 
to  which  he  acknowledges  his  deep  indebtedness. 

The  previous  editions  of  this  work  have  included  the 
law  as  to  copyright  in  designs.  The  law  as  to  designs 
has,  for  many  years  past,  parted  company  with  the  law 
as  to  copyright  in  literary  and  artistic  works,  and — after 
consultation  with  the  publishers — the  Editor  decided  to 
omit  the  portion  of  the  work  relating  to  copyright  in 
designs  from  the  present  edition. 

J.  M.  EASTON. 

40,  South  King  Street, 
Manchbstek. 

January,  1915. 
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ADDENDA. 


Pp.  24,  125,  206,  209,  210,  287,  289,— ferary  v.  World  of  Golf  is  now  reported 
(1914)  2  Ch.  566';   83  L.  J.  Ch.  824;  111  L.  T.  269. 

1'.  38, — At  end  of  first  paragraph,  add  "  As  to  place  of  publication,  see 
McFarlune  v.  Rulton,  (1899)  1  Cli.  884.  If  part  of  a  work  only  be 
published  in  Great  Britain,  copyright  may  be  claimed  for  that  part 
(iou-  V.   Ward,  1868,  L.  R.  6  Eq.  415)." 

Pp.  41,  132, — The  case  of  Francis,  Day  $  Co.  v.  Feldman  ^-  Co.,  has  been  re- 
versed by  the  Court  of  Appeal  upon  the  question  of  infringement  of 
copyright,  but  affirmed  upon  the  question  of  publication  (1914,  2  Ch. 
728). 

P.  126, — At  the  end  of  note  (6),  add  "As  to  the  meaning  of  'London  right' 
in  the  case  of  a  partial  assignment  of  dramatic  rights,  see  Taylor  v. 
Neville  (1877,  47  L.  J.  Q.  B.  254)." 

P.  131, — On  line  12,  add  "  It  is  submitted  that  the  case  of  Eaton  v.  Lalce 
(1888,  20  Q.  B.  D.  378)  is  not  a  decision  to  the  contrary,  for  the 
statute  whioli  had  to  be  construed  in  that  case  expressly  provided  that 
tj»e  consent  should  be  given  '  in  writing.'  " 

Pp.  136,  250, — Tlie  case  of  Fenning  Film  Service  v.  WolverJiampton  Cinemas 
is  now  reported  (1914)  3  K.  B.  1171 ;  83  L.  J.  K.  B.  1860. 

P.  173, — At  the  end  of  note  (k),  add  "The  making  of  a  single  copy  of  a  piano- 
forte arrangement  may  be  an  infringement  of  copyright  (Chappell  ^ 
Co.  V.  Columbia  Gramophone  Co.,  (1914)  2  Ch.  745)." 

P.  200, — To  note  ((/,),  add  "See  also  Fenning  Film  Service  v.  Wolverhampton 
Cinemas,   (1914)   3   K.  B.    1171." 

P.  207, — On  line  9,  add  "  In  an  action  for  infringement  of  copyright  in  a 
picture,  it  is  not  necessary  to  produce  the  original  from  which  the 
alleged  copy  has  been  made:  Lucas  v.  Williams,  (1892)  2  Q.  B.  113." 

P.  210, — ^Note  {g).  Smith,  v.  Service,  Reeve  ^-  Co.,  is  now  reported  (1914) 
2Ch.  576;  83  L.  J.  Ch.  876. 

P.  248, — ^To  note  (c),  add  "  The  case  of  London  Theatre  of  Varieties  v.  Evans 
was  reversed  on  the  facts,  but  not  upon  the  question  of  law,  by  the 
Court  of  Appeal  (31  T.  L.  E.  258)." 

Pp.   269,  271,   277, — Chappell  cj-   Co.   v.    Columbia   Gramophone   Co.  has  been 

affirmed  by  the  Court  of  Appeal,  (1914)  2  Ch.  745. 
Pp.  325,  450, — On  the  23rd  September,  1914,  Italy  gave  her  adherence  to  the 
Kevised  Berne   Convention,   1908,   subject  to   two   reservations,   viz., 

(1)  as  regards  translations,  she  is  to  remain  bound  by  Article  V.  of 
the  1886  Convention,  as  amended  by  the  Additional  Act  of  Paris;  and 

(2)  as  regards  public  performances  of  translations  of  dramatic  or 
draraatioo -musical  works,  she  is  to  remain  bound  by  Article  IX.  of  the 
1886  Convention.  A  law  of  the  4th  October,  1914,  has  given  legis- 
lative sanction  to  this  adhesion. 
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P.  380, — ^To  note  (<),  add  "The  foreshadowed  amendment  of  the  law  has  now 
been  made,  and  by  a  law  of  the  16th  October,  1914,  the  period  during 
which  works  manufactured  before  the  1st  November,  1912,  or  after- 
wards, may  be  sold,  &c.,  has  been  extended  to  three  years  from  such 
date." 

Pp.  458,  611,— The  Additional  Protocol  of  1914  was,  on  the  5th  November,  1914, 
ratified  by  the  Principality  of  Monaco. 

P.  484, — Great  Britain  has  now  declared  a  Protectorate  over  Egypt,  but  tlic 
question  of  the  abolition  of  the  Capitulations  has  been  expressly  held 
over  for  the  moment.  The  law  as  to  copyright  in  Egypt  would,  there- 
fore, appear  at  present  to  be  as  stated  in  the  text,  though  possibly  the 
Crown  is  now  in  a  position  to  make  an  Order  in  Council  under  sect.  28 
of  the  Copyright  Act,  1911,  extending  the  provisions  of  tliat  Act  to 
Egypt. 
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NOTE  AS  TO  THE  EFFECT  OF  WAR  UPON 
THE  LAW  AS  TO  COPYRIGHT. 


At  the  time  when  these  pages  go  to  press  Great  Britain  is  at  war 
with  Germany,  Austria- Hungary,  and  Turkey.  With  Turkey  Great 
Britain  has  no  treaty  or  convention  relating  to  copyright,  but  prior 
(o  the  outbreak  of  war  German  works  were  entitled  to  copyright 
protection  in  England  by  virtue  of  the  Revised  Berne  Convention, 
1908,  and  Austrian  works  were  entitled  to  similar  protection  by  virtue 
of  a  special  copyright  treaty  of  the  24th  April,  1893(a).  There 
seems  to  be  an  impression  in  some  quarters  that  after  the  outbreak 
of  war  German  and  Austrian  works  may  be  lawfully  copied  or 
translated  in  Great  Britain.  The  Editor  belie^^es  such  impression 
to  be  entirely  erroneous. 

The  precise  effect  of  the  outbreak  of  war  upon  treaties  previously 
su-bsisting  between  belligerents  seems  to  be  in  no  case  very  clear  (b), 
but  the  Berne  Convention  is  not  a  treaty  between  belligerents  alond. 
By  Article  I.,  the  contracting  States  are  constituted  into  a  Union  for 
the  protection  of  the  rights  of  authors  over  their  literary  and 
artistic  works,  and  mutual  protection  is  to  be  granted  to  works 
published  in  any  country  of  the  Union  in  all  other  countries  of  the 
Union.  The  Convention,  therefore,  affects  the  rights  of  neutrals 
as  well  as  of  belligerents,  and  it  would  seem  impossible  for  any 
country  remaining  a  party  to  the  Union  to  take  up  the  position  that 
it  will  accord  protection  to  works  published  in  some,  and  not  in  others, 
of  the  countries  of  the  Union.  It  is,  moreover,  upon  the  place  of 
publication,  and  not  the  nationality  of  the  author,  that  the  question 
of  protection  or  non-protection  of  a  particular  work  depends.  The 
subject  of  a  neutral  country  first  publishing  his  work  in  Germanj' 
can,  under  the  Convention,  claim  protection  for  his  work ;  and,  like- 
wise, a  German  subject  first  publishing  his  work  in  a  neutral  country 
can,  under  the  Convention,  claim  like.protection.  Whether,  therefore, 
the  proposition  be  that  the  copyrights  of  German  subjects,  or  that 
tlio  copyrights  in  works  first  published  in  Gennanjr,  fell  into  the 

(n)  Seo  p.  622,  poH. 

(6)  See  Hall's  International , La-w,  pp.  37?  ?i  scy.   (6th  ed.). 


XXX       EFFECT  OF  WAR  UPON  THE  liAW  AS  TO  COPYRIGHT. 

public  domain  in  Great  Britain  upon  the  outbreak  of  war,  either 
proposition  might  infringe  the  rights  of  neutrals. 

The  above  arguments,  it  may  be  admitted,  do  not  apply,  to  the 
case  of  Austria-Hungary,  but  there  is  another  point  of  view  from 
which  the  question  may  be  considered.  Copyright  is  a  right  of 
property.  Whilst  it  may  be  conceded  that  there  is  a  technical  right 
in  the"  Crown  to' confiscate  e^iemy  property  situate  within'its  jurisdic- 
tion, it  has  never. been  suggested  that  any  private  citizen  is  at 
liberty  to  do  so.  By  virtue  of  the  Patents,  Designs,  and  Trade  Marks 
(Temporary  Eules)  Act,  1914  (c),  power  is  given  to  the  Comptroller 
of  Patents  to  avoid  or  suspend  any  patent  or  registration  of  any  trade 
mark  belonging  to  a  belligerent  subject.  Doubtless,  good  reasons 
may  be  advanced  to  justify  the  confiscation  of  patents  and  trade 
marks  of  enemy  subjects,  but  it  is  very  difficult  to  suggest  any 
beneficial  object,  either  of  a .  political  or  military  character,  that 
would  be  secured  by  confiscating  the  copyright  of  an  enemy  subject 
in  his  literary  or  artistic  works. 

Again,  under  sect.  29  of  the  Copyright  Act,  1911,  the  Crown  is 
authorised  by  Order  in  Council  to  direct  that  that  Act  shall  apply 
(a)  to  works  first  published  in  a  foreign  country  to  which  the  Order 
relates  as  if  the}'  were  first  published  in  British  territory,  (b)  to  works 
the  authors  whereof  were  at  the  time  of  the  making  of  the  work 
subjects  or  citizens  of  a  foreign  country  to  which  the  Order  relates, 
in  like  manner  as  if  the  authors  were  British  subjects.  Orders  in 
Council  have  been  made  under  this  section  extending  the  benefit 
of  the  Act  to  works  first  published  in  both  Germany  and  Austria, 
and  to  citizens  of  those  countries  in  respect  of  their  unpublished 
works.  Under  sect.  32  of  the  Act  the  Crown  has  power  to  alter, 
revoke,  or  vary  these  Orders  in  Council  by  other  Orders  in  Council, 
but  no  such  Order  under  this  section  has  been  made,  or,  it  is 
believed,  is  even  contemplated,  and,  unless  and  until  such  Orders 
have  been  made,  both  German  and  Austrian  works  have  a  statutory 
right  to  protection.  Moreover,  there  is  an  important  limitation  to 
the  power  of  the  Crown  contained  in  the  section  just  referred  to, 
because  it  is  thereby  expressly  provided  that  "  any  Order  made 
under  this  section  shall  not  affect  prejudicially  any  rights  or  interests 
acquired  or  accrued  at  the  date  when  the  Order  comes  into  operation, 
and  shall  provide  for  the  protection  of  such  rights  and  interests."  It 
would,  therefore,  appear  that  an  amending  Act  of  Parliament  would 
be  necessary  before  the  works  of  German  or  Austrian  subjects  which 
are  already  in  existence  could  be  legally  deprived  of  copyright 
protection. 
,  It  is,  therefore,  confidently  submitted  that  the  copyright  in  German 
and  Austrian  works  is  neither  abrogated  by,  nor  even  suspended 

;  '         :     ,  (c)  4  &  5  Geo.  V.  0.  27. 
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during  the  continuance  of,  the  war,  but  it  does  not  follow  from  this 
that  tho  remedy  for  an  infringement  of  copyright  is  not  suspended 
for  the  period  of  the  war.  As  a  general  proposition,  it  would  seem 
to  be  correct  to  say  that  an  alien  enemy  is,  during  the  continuance  of 
war,  incapable  of  seeking  the  protection  of  the  Courts  of  this  country 
as  plaintiff  (fl!).  But  the  question  as  to  whether  a  particular  person 
is,  or  is  not,  an  "  alien  enemy "  depends  not  so  much  upon  hia 
nationality  as  upon  the  place  of  his  residence  or  his  business  at  the 
time  of  action.  Thus,  a  British  subject  resident  in  the  enemy  country 
is,  for  the  time  being,  an  alien  enemy  for  the  purposes  of  the  rule  (e) ; 
on  the  other  hand,  an  enemy  subject  resident  in  England,  and 
having  fulfilled  all  the  formalities  required  by  law  in  the  case  of 
such  residents,  is  not  an  alien  enemy  within  the  meaning  of  the 
rule  (/) .  It  would,  therefore,  appear  that  if  the  owner  of  the  copy- 
right were  a  German  or  Austrian  subject  lawfully  residing  in 
England,  he  could  bring  an  action  for  infringement,  but  that  if  he 
were  resident  or  carrying  on  business  elsewhere,  his  right  of  action 
would  be  suspended  until  the  conclusion  of  peace.  Any  contract  made 
after  the  outbreak  of  war  by  a  British  subject  with  an  alien  enemy 
for  the  publication  of  his  works  would,  of  course,  be  illegal,  and  so 
would  the  payment  of  royalties  upon  agreements  made  prior  to  the 
outbreak  of  war,  under  the  Trading  with  the  Enemy  Act,  1914  {g). 

(^d)  As  to  whether  he  may  be  sued  as  defendant,  see  Rnhnimn  v.  Cnnfinenfal 
Insm-anrc  Co.,  (1915)  1  K.  B.  155. 

(e)  Janson  v.  Driefontein  Consolidated  Mines,  (1902)  A.  C.  484,  at  p.  505. 
(/)  Princess  Tlmrn  and  Taxis  v.  Mofitt,  (1915)  1  Ch.  58. 
(^)  4  &  5  Geo.  V.  e.  87. 
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CHAPTER  I. 


NATURE  OF  COPYRIGHT. 


Copyright,  in  general,  may, be  defined  as  the  sole  and  exclusive  Definition  of 
liberty  of  printing  or  otherwise  multiplying  copies  of  an  original  ""Vy^S    • 
work  or  composition  (a) . 

In  process  of  time,  however,  the  expression  has  come  to  include 
another  and  analogous  right,  namely,  the  sole  and  exclusive  right 
of  performing  a  work  in  public. 

The  definition  of  copyright  contained  in  the  Copyright  Act, 
1911,  combines  these  two  ideas,  and  is  as  follows:  "for  the  pui'- 
poses  of  this  Act,  '  copyright '  means  the  sole  right  to  produce  or 
reproduce  the  work  in  any  material  form  whatsoever,  to  perform, 
or,  in  the  case  of  a  lecture,  to  deliver,  the  work  or  any  substantial 
part  thereof  in  public:  if  the  work  is  unpublished,  to  publish  the 
work  or  any  substantial  part  thereof,  and  shall  include,"  &c.  (&). 

(ft)  Per  Pollock,  C.  B.,  C/mppell  v.  Pttrday  (1845),  14  M.  &  W.  316.  The 
term  "  copyright "  may  be  understood  in  two  different  senses.  The  autiior  of  a 
literary  composition,  which  he  commits  to  paper  belonging  to  himself,  has  an 
undoubted  right  at  common  law  to  the  piece  of  paper  on  which  his  composition 
is  written,  and  to  the  copies  which  he  chooses  to  make  of  it  for  himself,  or  for 
others.  If  he  lends  a  copy  to  another  his  right  is  not  gone ;  if  he  sends  it  to 
another  under  an  implied  undertaking  that  he  is  not  to  part  with  it,  or  publish 
it,  he  has  a  right  to  enforce  that  undertaking.  The  other  sense  of  the  word  is, 
the  exclusive  right  of  multiplying  copies;  the  right  of  preventing  all  others 
from  copying,  by  printing  or  otherwise,  a  literary  work  which  the  author  has 
published.  This  must  be  carefully  distinguished  from  the  other  sense  of  the 
word.  (Per  Baron  Parke,  in  Jefenji  v.  Boosey  (1854),  4  H.  L.  C.  920.)  It 
is  in  the  second  sense  of  the  word  that  copyright  is  defined  by  Davey,  L.  J.,  aa 
"the  right  of  multiplying  copies  of  a  published  writing,"  Walter  v.  Lane, 
(1300)  A.  C.  at  p.  550. 

(6)  Sect.   1  (2). 

C.  1 


in  ideas. 
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^^P-  I-  The  right  of  aia  author  to  the  productions  of  his  mental  exer- 

tions may  be  classed  among  the  species  of  property  acquired  by 
occupancy;  being  founded  on  labour  and  invention  (c). 
No  copyright  Historically,  "  books  "  were  the  first  works  to  which  copyright 
applied,  and  extensions  of  the  law  of  copyright  have  all  consisted 
in  bringing . works  other  than  "books"  within  the  principle  of 
the  same  law.  The  copyright  laws,  therefore,  accord  protection 
not  to  ideas,  but  to  the  particular  expression  of  ideas  {d):  the 
protection  of  ideas  ^-alls -not  within  the  laws -as  to  copyright,  but 
within  the  patent  laws.  It  is  not  infrequently  urged  as  an  objec- 
tion to  granting  copyright  protection  for  a  long  term  that  the 
effect  is  to  create  a  monopoly,  but,  at  least,  it  is  not  a  monopoly 
of  knowledge.  The  grant  of  a  patent  does  prevent  full  use  being 
made  of  knowledge,  but  the  reader  of  a  book  is  not  by  the  copy- 
right laws  prevented  from  making  full  use  of  any  information  he 
may  acquire  from  his  reading.  He  is  only  prohibited  from  dis- 
seminating that  information  or  knowledge  by  multiplying  copies 
of  tho  book  or  of  material  portions  of  it:  or,  possibly,  by  reading 
the  book  aloud  in  public.  As  Lord  Justice  Buckley  remarked 
in  a  recent  case  (e):  "there  never  has  existed,  and  does  not  exist 
at  i^ommon  law,  a  right  in  a  person  who  has  composed  a  poem,  a 
story,  a  speech,  or  a  tune,  and  who  has,  let  me  say,  by  word 
of  mouth,  uttered  or  published  it  to  the  public,  to  restrain  the 
hearer  or  persons  who  hear  it  derivatively  from  the  hearer,  from 
carrying  it  away  in  their  memory  and  orally  repeating  or  repro- 
ducing it." 

Copyright  is,  in  fact,  only  a  negative  right  to  prevent  the  appro- 
priation of  the  labours  of  an  author  by  another.  If  it  could  be. 
shown  that  -  two  precisely  similar  works  were  in  fact  produced 
wholly  independently  of  one  another,  the  author  of  the  work  that 
was  published  first  would  have  no  right  to  restrain  the  publication 
by  the  other  author  of  that  author's  independent  and  original 
work  (/).  A  patentee,  on  the  other  hand,  has  the  right  to  prevent 
another  from  using  his  invention  if  it  in  fact  infringes  the 
former's  patent,  notwithstanding  that  the  latter's  invention  was 
the  subject  of  independent  investigation  on  his  part. 

A  literary  composition,  so  long  as  it  lies  dormant  in  the  author's 

(e)  Hoffman's  Legal  Outlines,  Sect.  iii. 

(rf)  Hollinrake  v.  Trusivell,  (1894)  3  Ch.  420;  Zibraco^  Ltd.  v.  Sliaio 
Walker  (1913),  30  T.  L.  B.  22. 

(t5)  Monckton  v.  Gramophone  Co.  (1912),  106  L.  T.  84.  He  cannot  even 
obtain  copyright  in  the  "plot"  of  a  play:  Rees  v.  Robbins,  Times,  4th  July, 
1914. 

{f)  Per  Sargant,  J.,  CorelU  y.  Gray  (1913>,  29  T.  L.  R."570;  per  \Vav- 
rington,  J.,  Bees  v.  Robbins,  TimeSj  6th  Feb.,  1914, 
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mind,  is  absolutely  in  his  own  possession.  Ideas  drawn  Ironi'  C-^r.  I. 
external  objects  may  be  communicatod  by  external  signs,  but 
words  demonstrate  the  genuine  operations  of  the  intellect.  Tho 
former  are  so  identical  with  himself,  that  when  by  the  author 
resolved  into  the  latter,  they  lose  not  their  original  characteristic ; 
and  whether  or  not  they  be  regarded  as  of  pecuniary  value  in  the 
way  of  recital  or  sale,  he  ought  to  be  tlio  sole  arbiter  to  authorise  or 
to  prohibit  their  publication,  and  have  full  control  over  thcni, 
before  they  are  actually  submitted  to  public  inspection. 

When,  however,  anj-  material  has  embodied  those  ideas,  then  Copyright 
the  ideas,  through  that  corporietj^,  can  be  recognised  as  a  species  the  material 
of  property  by  the  common  law.     The  claim  is  not  to  ideas,  but  *^^^^^Ji.j^ 
to  tho  order  of  words,  and  this  order  has  a  marked  identity  and  idea«, 
a  permanent  endurance.     The  order  of  each  man's  words  is  as 
singular  as  his  countenance,  and  although,  if  two  authors  com- 
posed originally  with  the  same  order  of  words,  each  would  have  a 
property  therein,  still  the  probability  of  such  an  occurrence  is  less 
than  that  there  should  be  two  countenances  that  could  not  be  dis- 
criminated.    The  permanent  endurance  of  words  is  obvious  by 
comparing  the  works  of  ancient  authors  with  other  works  of  their 
day;  tho  vigour  of  the  words  is  unabated,  though  other  works  have 
mostly  perished.     It  is  true  that  property  in  the  order  of  words 
is  a  mental  abstraction,  but  so  also  are  many  other  kinds  of  pro- 
j)erty;  for  instance,  the  property  in  a  stream  of  water,  which  is 
not  in  any  of  the  atoms  of  the  water,  but  only  in  the  flow  of  the 
stream.     The  right  to  the  stream  is  not  the  less  a  right  of  pro- 
perty,' either    because    it    generally    belongs    to    the    riparian 
proprietor,  or  because  the  remedy  for  a  violation  of  the  right  was 
by  action  on  the  case,  instead  of  detinue  or  trover. 

Nothing  can  with  greater  propriety  be  called  a  man's  property  Copyright 
than  tho  fruit  of  his  brains.    The  property  in  any  article  or  sub-  clfied"  ^ 
stance  accruing  to  him  by  reason  of  his  own  mechanical  labour  property. 
is  never  denied  him:  the  labour  of  his  mind  is  no  less  arduous 
and  consequently  no  less  worthy  of  the  protection  of  the  law. 
It'has,  nevertheless,  been  a  matter  of  frequent  controversy  whether 
copyright   is   a  natural  right  or  one  entirely   dependent  upon 
statute.     If  it  was  a  natural  right,  then  the  period  of  protection 
ought  logically  to  have  been  unlimited. 

This  question  came  before  the  House  of  Lords  in  the  fanious 
case  of  Donaldson  v.  Becket(g).     The  judges  were  directed  to 

((7)  (1774),  4  Burr.  2408. 

1(2) 
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attend,  and  the  following  questions,  amongst  others,  were  put  to 
them  by  the  House  of  Lords:  — 

1st.  Whether,  at  common  law,  an  author  of  any  book  or  literary 
composition  had  the  sole  right  of  first  printing  and  publishing  the 
same  for  sale,  and  might  bring  an  action  against  any  person  who 
printed,  published,  and  sold  the  same  without  his  consent? 

2nd.  If  the  author  had  such  right  originally,  did  the  law  take 
it  away  upon  his  printing  and  publishing  such  book  or  literary 
composition?  And  might  any  person  afterwards  reprint  and  sell, 
for  his  own  benefit,  such  book  or  literary  composition,  against  the 
will  of  the  author? 

3rd.  Whether  the  author  of  any  literary  composition,  and  his 
assigns,  had  the  sole  right  of  printing  and  publishing  the  same 
in  perpetuity  by  the  common  law? 

The  first  question  was  decided  in  the  afiirmative  by  ten  judges, 
against  one  in  favour  of  the  negative:  the  second  was  decidai 
in  the  negative  by  eight  to  three:  and  the  third  in  the  affirmative 
by  seven  to  four.  It  was,  however,  held  by  the  majority  of  the 
judges  that  the  common  law  right  which  an  author  had  to  copy- 
right in  his  works  became  merged  in  the  statutory  right  conferred 
by  the  Copyright  Act  then  in  force  (8  Anne,  c.  19),  upon 
publication. 

Although,  from  time  to  time,  there  have  been  cases  in  which 
the  contrary  has  been  strenuously  argued  (h),  this  case  must  be 
taken  to  have  finally  decided  that  pu]|)lication  put  an  end  to  the 
coinmon  law  perpetual  right,  and  that  after  publixiation  an  author 
had  to  base  his  claim  fo^  protection  upon  his  statutory  right,  if 
any.  But,  prior  to  the  Copyright  Act,  1911,  a  common  law 
copyright  in  unpublished  works  was  constantly  admitted  («).  It 
is  now,  however,  expressly  enacted  by  the  Act  of  1911  that  no 
person  shall  be  entitled  to  copyright,  or  any  similar  right,  in  any 
literary,  dramatic,  musical,  or  artistic  work,  whether  published 
or  unpublished,  otherwise  than  under  and  in  accordance  with  the 
provisions  of  that  Act,  or  of  any  other  statutory  enactment  for  tlie 
time  being  in  force  (fc).  Copyright,  therefore,  at  the  present  day 
is,  in  England,  purely  a  statutory  right. 


(/j)  Jeferys  v.  Hoosey  (1854),  4  H.  L.  C.  815:  Reade  v.  Conquest  (1861), 
9  C.  B.  N.   S.  768.  i  \        ), 

(«)  Prince-  Albert  v.  Strange  (1849),  1  Maon.  &  G.  25;  Calrd  v.  Sime  (1887), 
12  A.  C.  326;  Exchange  Telegraph  v.  Gregory,  (1896)  1  Q.  B.  147;  Exchange 
Telegraph  y.  Central  News,  (1897)  2  Ch.  48;  Philip  v.  Pennel,  (1907)  2 
Ch.  577;   Mansell  v.   Valley  Printing  Co.,  (1908)  2  Ch.  441. 

(k)  Sect.   31. 


CHAPTEE  II. 

HISTORICAL  VIEW  OF  THE  COPYRIGHT  LAWS  IN  ENGLAND. 

It.  was  only  after  the  introduction  of  printing  that  any  serious 
question  as  to  the  copyright  in  literary  works  could  be  expected  to 
arise.  An  early  statute  of  Eichard  III.  (a)  encouraged  the  print- 
'ing  of  books,  and  permitted  their  importation,  but  this  statute 
was  repealed  fifty  years  later  on  protectionist  grounds,  it  being 
alleged  in  the  preamble  of  the  repealing  statute  (b)  that  such  a 
"  marvellous  number  of  printed  books  "  were  imported  into  the 
realm  to  the  prejudice  of  the  "  King's  natural  subjects,"  who 
"  have  given  themselves  .so  diligently  to  learn  and  exercise  the 
said  craft  of  printing,  that  at  this  day  there  be  within  this  realm 
a  great  number  cunning  and  expert  in  the  said  science  or  craft 
of  printing,  as  able  to  exercise  the  said  craft  in  all  points  as  any 
stranger  in  any  other  realm  or  country."  A  similar  plea  is  urged 
on  behalf  of  the  bookbinders,  who,  "  having  no  other  faculty 
wherewith  to  get  their  living,  be  destitute  of  work  and  like  to  be 
undone,  except  some  reformation  herein  be  had  "  (c). 

As  the  number  of  printers"  increased  in  England,  the  King 
assumed  a  prerogative  of  granting  printing  privileges,  and  the 
earliest  copyright  protection  took  the  form  of  printers'  licences, 
and  became  a  source  of  considerable  profit  to  the  King  and  his 
favourites. 

In  the  year  1556  the  original  charter  of  the  Stationers'  Com-  Original 
pany  was  granted  by  Philip   and  Mary.     It  was  the  declared  ^f  j^g 
object  of  the  Crown  at  that  time  to  prevent  the  propagation  of  the  Stationers' 
reformed  religion,  and  it  seems  to  have  been  thought  that  this 
could  most  effectually  be  brought  about  by  imposing  the  severest 
restrictions  on  the  press.     About  this  period  there  are  several 
decrees  and  ordinances  of  the  Star  Chamber  regulating  the  manner 
of  printing,  the  number  of  presses  throughout  the  kingdom,  and 

(a)  1  Eio.  in.  c.  9  (1483). 
(J)  25  Hen.  VIII.  u.  15. 

(c)  We  recognise  in  this  statute  the  prototype  of  the  American  "  manufac- 
turing clause." 
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proiiibiting  all  jDiinting  against  the  force  and  meaning  of  any  oE 
the  statutes  or  laws  of  the  I'ualm.  Until  the  year  1640  the  Crown, 
through  the  instrumentality  o£  the  Star  Chamber,  exercised  this 
restrictive  jurisdiction  without  limit,  enforcing  by  the  summary, 
jDowors  of  search,  confiscation  and  imprisonment,  its  decrees,  with- 
out the  least  obstruction  from  Westminster  Hall  or  the  Parliament 
in  any  instance. 

In  1556,  by  a  decree  of  the  Star  Chamber,  it  was  forbidden, 
amongst  other  things,  to  print  contrary  to  any  ordinance,  pro- 
hibition, or  commandment  in  any  of  the  statutes  or  laws  of  the 
realm,  or  any  injunction,  letters  patent,  or  ordinances  set  forth,  or 
to  be  set  forth  by  the  Queen's  grant,  commission,  or  authority. 

Hy  another  decree,  dated  June  23rd,  1585,  every  book  was 
required  to  be  licensed,  and  all  persons  were  prohibited  from 
printing  "  any  book,  work,  or  copy  against  the  form  or  meaning 
of  any  restraint  contained  in  any  statute  or  laws  of  this  realm, 
or  in  any  injunction  made  by  her  Majesty,  or  her  Privy  Council; 
or  against  the  true  intent  and  meaning  of  a,uj  letters  patent, 
commissions,  or  prohibitions  under  the  great  seal,  or  contrary  to 
any  alloA\"ed  ordinance  set  do\\n  for  the  good  government  of  the 
Stationers'  Company." 

In  1623,  a  iDroclamation  was  issued  to  enforce  this  decree; 
reciting  that  it  had  been  evaded,  among  other  -ways  "  by  printing 
beyond  sea  such  allowed  books,  works,  or  writings  as  have  been 
imprinted  within  the  realm,  by  such  to  whom  the  sole  printing 
thereof  by  letters  patent  or  lawful  ordinance  or  authoritj-  doth 
appertain." 

In  1637,  the  Star  Chamber  again  decreed  that  "no  person 
is  to  print  or  import  (if  printed  abroad)  any  book  or  copj'  which 
the  Company  of  Stationers,  or  any  other  person,  hath  or  shall, 
by  any  letters  patent,  order  or  entrance  in  their  register  book,  or 
otherwise,  have  tlie  right,  privilege,  authority,  or  allowance,  solely 
to  print"  ((?). 

In  1640,  however,  the  Star  Chamber  was  abolished;  the  King's 
authority  was  set  at  nought;  all  the  regulations  of  the  press,  and 
restraints  previously  imposed  upon  unlicensed  printers  by  pro- 
clamations, decrees  of  the  Star  Chamber,  and  charter  powers  given 
to  the  Stationers'  Company,  were  deemed  and  certainly  were 
illegal.  The  licentiousness  of  libels  induced  Parliament  to  make 
an  ordinance  which  prohibited  printing,  unless  the  book  was  first 
licensed.     The  ordinance  prohibited  printing  without  the  consent 
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of  the  "owner,  or  importing  (if  printed  abroad),  upon  pain  of  for^  "Cap.-  it. 
feiting  the  same  to  the  owner  or  owners  of  the  copies  of  the  said 
books,  &e.  The  provision  necessarily  presupposed  the  property 
to  exist;  it  would  have  been  nugatory  if  there  had  been  nO 
admitted  owner.  An  owner  could  not  at  that  time  have  existed 
otherwise  than  by  common  law.  In  1649  the  Long  Parliament 
made  another  ordinance;  and  in  1662  was  passed  the  Licensing 
Act  (13  &  14  Car.  II.  c.  33),  which  interdicted  the  printing  of  TheLioen- 
any  book  unless  first  licensed  and  entered  in  the  registry  of  the  Car.  II. 
Stationers'  Company.  It  ordered  that  no  person  should  presume 
to  print  "  any  heretical,  seditious,  schismatical,  or  offensive  books 
or  pamphlets,  wherein  any  doctrine  or  opinion  shall  be  asserted  or 
maintained  which  is  contrary  to  the  Christian  faith,  or  the  doc- 
trine or  discipline  of  the  Church  of  England,  or  which  shall,  or 
may,  tend  to  be  to  the  scandal  of  religion  or  the  church,  or  the; 
government  or  governors  of  the  church,  state,  or  commonwealth, 
or  of  any  corporation  or  particular  person  or  persons  whatever." 
It  further  prohibited  the  publication  of  unlicensed  books,  pre- 
scribed regulations  as  to  printing,  and  empowered  the  King's 
messengers,  and  the  master  and  wardens  of  the  Stationers'  Com- 
pany, to  seize  books  suspected  of  containing  matters  hostile  to 
the  Church  or  Government.  It  was  necessary  to  print  in  the 
beginning  of  every  licensed  book  the  certificate  of  the  licenser  to 
the  effect  that  the  books  contained  nothing  "  contrary  to  the 
Christian  faith,  or  the  doctrine  or  discipline  of  the  Church  of 
England,  or  against  the  state  and  government  of  this  realm,  or 
contrary  to  good  life  or  good  manners,  or  otherwise,  as  the  nature 
and  subject  of  the  work  shall  require."  To  prevent  fraudulent 
changes  in  a  book  after  it  had  been  licensed,  a  copy  was  required 
to  be  deposited  with  the  licenser  when  application  was  made  for 
a  licence. 

The   Act   further    prohibited    any    person   from   printing   or      - 
importing,  without  the  consent  of  the  owner,  any  book  which  ;•   ; 

any  person  had  the  sole  right  to  print  by  virtue  of  letters  patent, 
or  "  by  force  or  virtue  of  any  entry  or  entries  thereof  duly  made 
or  to  be  made,  in  the  register  book  of-  the  said  Company  of 
Stationers,  or  in  the  register  book  of  either  of  the  universities." 
The  penalty  of  piracy  was  forfeiture  of  the  book  and  six  shillings 
and  eightpence  for  each  copy ;  half  to  go  to  the  King,  and  half  to 
the  owner.  -       - 

The  sole  property  of  the  owner  is  here  acknowledged  in  express 
tern^s  as  a, common  law  right;  and  the  legislature  which  passed 
that  Act  could  never  have  entertained  the  most  distant  idea  "  that 
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^^^-  ^^-  the  productions  of  the  brain  were  not  a  subject-matter  of  pro- 
perty." To  support  an  action  on  this  statute,  ownership  had  to 
be  proved  or  the  plaintiff  could  not  have  recovered,  because  the 
action  was  to  be  brought  by  the  owner,  who  was  to  have  a  moiety 
of  the  penalty.  The  various  provisions  of  this  Act  effectually  pre- 
vented piracies,  without  actions  at  law  or  bills  in  equity.  But 
cases  arose  of  disputed  property.  Some  of  them  were  between 
different  patentees  of  the  Crown;  in  some  the  point  was  Avhether 
the  property  "  belonged  to  the  author,  from  his  invention  and 
labour,  or  the  King,  from  the  subject  matter." 

The  ordinance  of  1643  prohibited  the  printing  or  importing 
of  any  book  that  had  been  lawfully  licensed  and  entered  in  the 
register  of  the  Stationers'  Company,  "  for  any  particular  member 
thereof,  without  the  licence  and  consent  of  the  owner."  The 
penalty  prescribed  was  forfeiture  of  the  book  to  the  owner, 
"and  such  further  punishment  as  shall  be  thought  fit."  This 
clause  was  repeated  in  the  ordinances  of  1647,  1649,  and  1652. 
It  has  been  questioned  whether  these  clauses  were  applicable 
to  any  other  than  members  of  the  Stationers'  Company — in  fact, 
AvhctJier  they  wore  more  than  by-laws  for  the  regulation  of  the 
mcnibcrii  inter  se,  but  it  is  doubtful  whether  any  such  restriction 
can  be  put  upon  their  scope. 

The  Licensing  Act  of  Car.  II.  was  continued  by  several  Acts 
of  Parliament,  but  expired  May,  1679;  soon  after  which  there 
is  a  case  in  LiUy's  'Entries  of  Hilary  Term,'  31  Car'.  II. 
B.  E.  (e).  In  this  case  an  action  was  brought  for  printing  4,000 
copies  of  the  "  Pilgrim's  Progress,"  of  which  the  plaintiff  was  the 
true  proprietor,  whereby  he  lost  the  profit  and  benefit  of  his  copy. 
There  is  no  account,  however,  of  the  case  having  been  proceeded 
with . 
Ordinance  In  1681,  all  legislative  protection  having  ceased,  the  Stationers' 

Stationers'  Company  adopted  an  ordinance  or  by-law,  which  recited  that 
Company  in  several  members  of  the  company  had  great  part  of  their  estates  in 
copies,  that  by  ancient  usage  of  the  company,  when  any  book 
or  copy  was  duly  entered  in  their  register  to  any  member,  such 
person  had  always  been  reputed  and  taken  to  be  the  proprietor 
of  such  book  or  copy,  and  ought  to  have  the  sole  printing  thereof. 
The  ordinance  further  recited  that  this  privilege  and  interest  had  of 
late  been  often  violated  and  abused;  and  it  then  provided  a  penalty 
against  such  violation  by  any  member  or  members  of  the  company, 
where  the  copy  had  been  duly  entered  in  their  register.    The  true 

(e). Ponder  v.  Bradyl,  Lilly's  'Entries,'  67;   see  Carter,  89;  4  Burr.  2317- 
Skinner,  234;  1  Mod.  257. 
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Stationers'  Company,  finding  their  estates  in  copies,  which 
belonged  to  them  by  the  common  law,  lao  longer  under  the  pro- 
tection of  the  Licensing  Act  (the  repeal  of  which  had  incidentally 
withdrawn  the  protection  that  had  always  been  inserted  in  it, 
though  it  had  necessarily  no  connection  with  the  system  of 
licensing),  undertook  to  provide  for  the  failure  of  legislatidn,  as 
far. as  they  could,  by  an  ordinance  applicable  of  course  to  their 
own  members  only.  The  ordinance  is  not  to  be  cited  as  any 
other  proof  of  what  the  common  law  right  was,  than  that  it  shows, 
in  connection  with  other  historical  proof,  what  it  was  then  sup- 
posed to  be.  It  was  much  the  same  as  if  an  association  of  persons 
were  to  agree  that  any  one  of  their  number  should  pay  a  ■penalty. 
for  violating  the  acknowledged  rights  of  property  of  any  other 
person  in  the  association,  provided  such  rights  were  duly 
entered  in  their  common  records.  It  would  not  be  an  attempt 
to  create  the  right,  but  it  would  justly  be  regarded  as  an  acknow- 
ledgment of  the  existence  of  such  a  right  (/) . 

In  another  by-law,  passed  in  1694  (g),  it  was  stated  that  copies  A  by-law 
were  constantly  bargained  and  sold  amongst  the  members  of  the  stationers' 
company  as  their  property,  and  devised  to  their  children  and  Company  in 
others  for  legacies  and  to  their  widows  for  maintenance;   and  it 
was  ordained,  that  if  any  member  should,  A^'ithout  the  consent  of 
the  member  by  whom  the  entry  was  made,  print  or  sell  the  same, 
ho  should  forfeit  for  every  copy  twelve-pence. 

For  many  years  successively,  attempts  were  made  to  obtain  a 
new  Licensing  Act.  Such  a  Bill  once  passed  the  Upper  House, 
but  the  attempt  miscarried  upon  constitutional  objections  to  a 
licence.  Proprietors  of  copyright  had  so  long  been  protected  by 
summary  measures,  that  they  regarded  an  action  at  law  as  an 
inadequate  remedy.  A  Bill  in  equity  was  never  even  thought 
of:  no  hope  of  its  isuccoss  appears  at  tho  time  to  have  been* 
entertained. 

In  one  of  the  petitions  presented  to  the  House  in  support  of  A  petition 

applications  to  Parliament  in  1709,  for  a  Bill  to  protect  copyright,  parllMnent" 

the  last  clause  or  paragraph  was  as  follows:  "  The  liberty  now  set  i"  1709  for 

o  1        1  •  I  1       1  •  •  11  protection  of 

on  foot  of  breaking  through  this  ancient  and  reasonable  usage  copyright. 

is  no  way  to  be  effectually  restrained  but  by  an  Act  of  Parliament.. 

For  by  common  law,  a  bookseller  can  recover  no  more  costs  than 

he  can  prove  damage;  but  it  is  impoesible  for  him  to  prove  the 

(/)  Curtis  on  Copyright,  p.  38. 

(^)  In  this  year  expired  finally  the  Licensing  Act  of  13  &  14  Car.  II.,  which 
had  been  revived  by  1  Jao.  v.  7,  and  continued  by  4  W.  &  M.  u.  24. 
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tenth,  nay,  perhapis,  the  hundredth  part  of  the  damage  he  suffers; 
because  a  thousand  counterfeit  copies  may  be  dispersed  into  as 
many  hands  all  over  the  kingdom,  and  he  not  be  able  to  prove 
the  sale  of  them.  Besides,  the  defendant  is  always  a  pauper,  and 
so  the  plaintiff  must  lose  his  costs  of  suit.  (No  man  of  substance 
has  been  known  to  offend  in  this  particular,  nor  will  any  ever 
appear  in  it.)  Therefore,  the  only  remedy  by  the  common  law 
is  to  confine  a  beggar  to  the  rules  of  the  King's  Bench  or  Fleet, 
and  there  he  will  continue  the  evil  practice  with  impunity.  We 
therefore  pray  that  confiscation  of  counterfeit  copies  be  one  of 
the  penalties  to  be  inflicted  on  offenders  "  {h). 

In  response  to  these  applications,  in  the  year  1709  the  first 
Copyright  Act,  the  8  Anne,  c.  19,  was  passed.  This  Act  gave 
authors  of  books  then  printed,  the  sole  right  and  liberty  of  print- 
ing them  for  a  term  of  twenty-one  years  from  the  10th  of  April, 
1710,  and  of  books  not  then  printed  the  sole  right  of  printing  for 
fourteen  years,  with  a  proviso  that  after  the  expiration  of  the 
said  term  of  fourteen  years  the  sole  right  of  printing  or  disposing 
of  copies  should  return  to  the  authors  thereof,  if  they  were  then 
living,  for  another  term  of  fourteen  years.  The  titles  to  books 
had  to  be  registered  in  the  register  book  of  the  Stationers'  Com- 
pany, and  nine  copies  had  to  be  delivered  to  certain  libraries. 

This  statute,  passed  with  a  view  to  giving  a  greater  protection 
to  copyright,  had  the  unexpected  result  of  curtailing  it;  for  in 
the  case  of  Dcmaldson  v.  BecJcet  (i)  the  House  of  Lords  finally 
decided  that  the  effect  of  the  statute  was  to  extinguish  the  common 
law  copyright  in  published  works,  though  leaving  the  common 
law  copyright  in  unpublished  works  unaffected. 

The  universities,  alarmed  at  the  consequence  of  this  decision, 
applied  for  and  obtained  an  Act  of  Parliament  (fc)  establishing 
in  perpetuity  their  right  to  all  the  copies  given  or  bequeathed  to 
them  or  which  might  thereafter  be  given  to  or  acquired  by  them 
theretofore. 

The  period  for  which  copyright  was  capable  of  existing  was 
somewhat  varied  by  the  54  Oeo.  III.  c.  156,  s.  4,  which  enacted 
that  instead  'of  enduring  for  fourteen  years,  and  contingently  for 
fourteen  more,  authors  should  have  the  sole  liberty  of  printing  and 
reprinting  their  works  for  the  term  of  twenty-eight  years,  to 
commence  from  the  day  of  the  first  publication  of  the  same;  and 


(Ji)  i  Burr.  2318. 

(i)  (1774),  4  Burr.  2408;   BecJeford  v.  Hood  (1798),  7  T.  K.  6305  Jefferys 
V.  Boosey  (1854),  4  H.  L.  C.  815.  '  -       .  v 

Qc)  15  Geo.  III.  c.  53.  : 
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further,  if  the  author  should  bo  living  at  the  expiration  of  that       Cap.  11. 
period,  for  the  residue  of  his  natural  life. 

All  these  Acts  were  repealed  by  the  Copyright  Act,  1842  (l).  '^^y^^l^^ 
To  Mr.  Serjeant  Talfourd  was  due  the  honour  of  obtaining  this 
piece  of  legislative  justice.  From  1837  to  1842,  in  spite  of  the 
pppo'sition  of  Macaulay,  he  used  his  best  endeavours  and  expended 
his, most  eloquent  strains  to  accomplish  its  passing.  In  contending 
for  an  extension  of  the  period  during  which  protection  was  afforded 
to  literary  works,  lie  bursts  forth: — "There  is  something  pecu- 
liarly unjust  in  bounding  the  term  of  an  author's  property  by  his 
natural  life,  if  he  should  survive  so  short  a  period  as  twenty-eight 
years.  It  denies  to  age  and  experience  the  probable  reward  it 
permits  to  youth — to  youth,  sufficiently  full  of  hope  and  joys  to 
slight  its  promises.  It  gives  a  bounty  to  haste,  and  informs  the 
laborious  student,  who  would  wear  away  his  strength  to  complete 
some  work  which  '  the  world  will  not  willingly  let  die,'  that  the 
more  of  his  life  he  devotes  to  its  perfection,  the  more  limited  shall 
be  his  interest  in  its  fruits.  It  stops  the  progress  of  remuneration 
at  the  moment  it  is  most  needed;  and  when  the  benignity  of 
nature  would  extract  from  her  last  calamity  a  means  of  support 
and  comfort  to  the  survivors— at  the  moment  when  his  name  is 
invested  with  the'  solemn  interest  of  the  grave — ^when  his  eccen- 
tricities or  frailties  excite  a  smile  or  a  shrug  no  longer — when  the 
last  seal  is  set  upon  his  earthly  course,  and  his  works  assume  their 
place  among  the  classics  of  his  country— -your  law  declares  that 
his  works  shall  become  your  property,  and  you  requite  him  by. 
seizing  the  patrimony  of  his  children." 

The  Act  of  1842  extended  the  period  of  copyright  to  the  life 
of  the  author  and  seven  years  after  his  death,  or  a  term  of  forty- 
two  years,  whichever  should  be  the  longer,  and  in  spite  of  its 
defects,  both  in  substance  and  in  draftsmanship,  it  remained  the 
governing  statute  as  to  literary  copyright,  until  it  was  repealed 
by  the  recent  Copyright  Act,  1911  (m). 

In  the  realm  of  artistic  copyright,  engravings  were  the  first  Engravings, 
subjects  to  receive  legislative  protection.    In  1734  the  Engraving 
Copyright  Act,  8  Geo.  II.  c.  13,  was  passed,  conferring  copyright 
upon  these  for  a  term  of  fourteen  years. 

No  provision  was  made  in  this  Act  for  the  protection  of  any 
work  of  which  the  engraver  was  npt  also  the  designer;  and  this  has 
been  accounted  for  by  the  fact  that  Hogarth,  by  whose  influpn'ce 

(0  5  &  6  Viot.  0.  45. 
(»»)  1  &  2  Geo.  V.  0.  46. 
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the  Act  was  introduced,  was  invariably  the  designer  as  well  as  the 
engraver  of  ,his  celebrated  works. 

The  7  Geo.  III.  c.  38,  was  made  to  remedy  this  oversight,  and 
extended  protection  to  any  person  making  an  engraving  from  the 
original  work  of  another.  It  also  enlarged  the  period  of  protection 
to  twenty-eight  years.  A  further  Act  of  1777  (n)  enlarged  the 
remedies  for  piracy;  an  Act  of  1836  (o)  extended  the  provisions  of 
the  Engravings  Acts  to  Ireland;  and  an  Act  of  1852  (p)  to 
prints  taken  by  lithography  or  other  mechanical  process. 

Works  of  sculpture  were  the  next  in  order  to  be  protected  by 
the  Sculpture  Copyright  Act,  1814  (q),  the  term  of  protection 
being  fourteen  years,  with  a  further  reversionary  term  of  fourteen 
years  to  the  author  if  then  living. 

Musical  and  dramatic  compositions  were  held  to  be  "  books  " 
'within  the  moaning  of  the  Copyright  Acts  relating  to  literary 
works  (r);  but  the  performing  right  was  not  statutorily  protected 
until  the  year  1833,  when  the  Act  commonly  known  as  Bulwer 
Lytton's  Act  (s)  conferred  an  exclusive  right  of  public  perform- 
ance for  twenty-eight  years,  with  a  reversionary  period  to  the 
author  for  the  residue  of  his  life,  provided  the  work  was  printed 
and  published;  if  the  work  was  not  printed  or  published  the  term 
of  protection  was  uncertain. 

Bulwer  Lytton's  Act  only  referred  to  dramatic  pieces,  but 
sect.  20  of  the  Literary  Copyright  Act,  1842  (t),  dealt  with  the 
performing  rights  both  in  musical  and  dramatic  pieces,  and 
extended  protection  to  the  performing  rights  in  both  classes  of 
works  for  a  like  period  to  that  provided  for  the  diu'ation  of  copy- 
right in  books,  namely,  a  period  of  forty-two  years,  or  the  life  of 
the  author  and  seven  years  after,  whichever  should  be  the  longer. 

Certain  abuses  arose  with  respect  to  the  performing  rights  in 
musical  -works.  In  particular,  a  man  named  Wall  gained  con- 
siderable notoriety  by  purchasing  performing  rights  and  enforc- 
ing payment  of  penalties — which  penalties  were  fixed  at  AOs.  a 
performance  by  Bulwer  Lytton's  Act — from  innocent  infringers. 
The  Report  of  the  Copyright  Commission  of  1878  contains  the 
following  paragrajDhs  relating  to  this  practice  (m): — "This  pro- 

(«)  17  Geo.  III.  0.  57. 

(o)  6  &  7  WUl.  IV.  0.  59. 

(j>)  15  &  16  Vict.  c.  12,  s.  14. 

(ff)  54  Geo.  III.  c.  56. 

(r)  Bach  v.  Longman  (1777),  Cowp.  623;  iStorace  v.  Longman  (1788), 
2  Camp.  27,  note  (a). 

(s)  3  &  4  Will.  IV.  c.  15. 

(<)  5  &  6  Vict.  0.  45,  ante,  p.  11.  Lectures  were  protected  by  the  5  &  6 
Wm.  IV.  0.  65. 

(«)  Pars.  169,  171,  172. 
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vision  for  the  40s.  penalty  has  lately  been  much  abused.    Copy-      Cap.  II. 
right  in  favourite  songs  from  operas  and  in  other  works  has  been  The  Copy- 
bought,    and    powers   of    attorney   have    been   obtained    to    act  ^^^jg^™! 
apparently  for  the  owners  of  the  copyright  in  such  works,  and  to  suggeRtions. 
claim  immediate  paj'ment  of  £2  for  the  performance  of  each  song. 
These  songs  are  frequentlj -selected  by  ladies  and  others  for  sing- 
ing at  penny  readings  and  village  or  charitable  entertainments, 
and  they  sing  them,  not  for  their  own  gain,  but  for  benevolent 
objects.    In  such  cases  there  is  manifestly  no  intention  to  infringe 
the  rights  of  any  person;  the  performers  are  unconscious  that  they 
are  infringing  such  rights,  and  no  injury  whatever  can  be  inflicted 
on  the  proprietors  of  the  copyrights.     In  many  cases  of  this  kind, 
and  under  a  threat  of  legal  proceedings,  in  default  of  payment, 
the  penalty  has  been  demanded,  and  we  have  reason  to  believe  that 
the  money  so  demanded  has  been  generally  paid.    Many  instances 
of  this  proceeding  have  been  brought  to  our  notice  from  various 
parts  of  the  country.    .  The  amendment  in  the  law  which  we 

propose  as  most  likely  to  preserve  control  for  the  composers,  and 
at  the  same  time  to  check  the  existing  abuse,  is  that  every  musical 
composition  should  bear  on  its  title-page  a  note  stating  whether 
the  right  of  public  performance  is  reserved,  and  the  name  and 
address  of  the  person  to  whom  application  for  permission  to 
perform,  is  to  be  made.  The  owner  of  such  composition  should 
only  be  entitled  to  recover  damages  for  public  performance  when 
such  a  statement  has  been  made;  and  instead  of  the  minimum 
penalty  of  not  less  than  40s.  at  present  recoverable  for  any  in- 
fringement of  musical  copyright  by  representation,  the  Court 
should  have  power  to  award  compensation  according  to  the  damage 
sustained." 

This  led  to  the  passing  of  the  Copyright  (Musical  Composi-  Amendments 
tions)  Acts  of  1882  and  1888  (x),  which  required  that  notice  of  asre^ardl 
reservation  of  rights  of  public  performance  of  any  musical  com-  copyright 
position  should  be  prmted  on  every  published  copy  thereof  and  compositions, 
left  the  question  of  payment  of  costs  and  amount  of  penalties  to 
the  discretion  of  the  Court. 

Owing  to  the  injury  caused  to  proprietors  of  the  copyright  in 
musical  compositions  by  the  practice  of  selling  pirated  copies  of 
songs  and  music  through  the  medium  of  street  hawkers,  and  tlie 
difficulty  of  ascertaining  any  substantial  person  to  proceed  against 
for  infringement,  the  Musical  (Summary  Proceedings)  Act,  1902, 
and  thc.5  Musical  Copyright  Act,  1906  (y),  were  passed  providing 

(a;)  4S  &  46  Vict.  v.  40;  51  &  52  Vict.  c.  17. 
(y)  2  Edw.  VII,  c.  15;  6  Edw.  VII.  o.  36. 
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The  law  of  copyright. 


Cir.  IT. 


Paintings, 
drawings, 
and  photo- 
graphs. 


Royal  Com- 
mission of 
1875. 


The  Berne 
Convention. 


summarj  methods  of  procedure  against  infringers  of  musical 
copyright.  Both  these  last-mentioned  Acts  remain  unrepealed  by 
the  Act  of  1911,  and  will  call  for  more  detailed  explanation 
later  on  (2). 

Tlio  last  class  of  works  to  receive  statutory  protection  were 
paintings,  drawings,  and  photographs,  which  were  for  the  first 
time  protected  by  the  Pine  Arts  Copyright  Act,  1862  (a).  This 
Act  purported  to  protect  paintings,  drawings,  and  photographs  for 
the  terra  of  the  life  of  the  author  and  seven  years  after  his  death, 
but  the  wording  of  the  Act  was  such  as  to  produce  the  somewhat 
remarkable  result  that  the  copyright  was  lost  altogether — except 
ill  tlie  case  of  a  work  executed  upon  commission — if  the  artist 
upon  the  occasion  of  the  first  sale  of  his  work  failed  to  make  some 
agreement  in  writing  reserving  the  copyright  to  himself  (6). 

In  this  state  of  the  law  a  consolidating  statute  was  urgently 
required.  In  1875  a  Royal  Commission  was  appointed  to  inquire 
into  the  working  of  the  Copyright  Acts,  and  the  Commissioners 
presented  their  Report  in  1878.  In  this  Rei^ort  they  stated  (c): 
— "  The  first  observation  which  a  study  of  the  existing  law 
suggests  is  that  its  form,  as  distinguished  from  its  substance, 
seems  to  'US  bad.  The  law  is  wholly  destitute  of  any  sort  of 
arrangement,  incomplete,  often  obscure,  and,  even  when  it  is 
intelligible  upon  long  study,  it  is  in  many  23arts  so  ill-expressed 
that  no  one  who  does  not  give  such  study  to  it  can  expect  to 
understand  it.  The  common  law  principles,  which  lie  at  the  root 
of  the  law,  have  never  been  settled.  The  well-known  cases  of 
Millar  v.  Taylor,  Donaldson  v.  Becket,  and  Jefferys  v.  Boosey 
ended  in  a  difference  of  opinion  amongst  many  of  the  most 
eminent  judges  who  have  ever  sat  upon  the  bench.  The  fourteen 
Acts  of  Parliament  which  deal  with  the  subject  were  passed  at 
different  times  between  1735  and  1875  (d).  They  are  drawn  in 
different  styles,  and  some  are  drawn  so  as  to  be  hardly  intelligible. 
Obscuritj'  of  style,  however,  is  only  one  of  the  defects  of  these 
Acts.  Their  arrangement  is  often  worse  than  their  style.  Of  this 
the  Copyright  Act  of  1842  is  a  conspicuous  instance." 

In  spite,  however,  of  the  recommendations  of  the  Commissioners 
no  consolidating  statute  was  passed — difficulties  with  the  colonies 
particularly  standing  in  the  way  of  any  settlement  which  should 
include  any  alterations  in  the  existing  law.     In  the  year  1885 


(«)  See  post,  Part  II.  Chapter  X. 

(«)  25  &  26  Vict.  i>.  68. 

lb)  Copinger,  4th  ed.  pp.  366,  367. 

(o)  Pars.  .7,  8,  9. 

(d)  Several  more  were  added  between  1875  and  1910. 
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Great  Britain  was  represented  at  the  Conference  of  Powers  held  Cap.  II. 
at  Berne,  which  resulted  in  the  framing  of  the  Berne  Convention, 
to  which  Groat  Britain  adhered.  Previously  to  doing  so  the  Inter- 
national Copyright  Act,  1886  (e),  was  passed,  making  the  neces- 
sary alterations  and  additions  to  the  International  Copyright  Act, 
1844  (/),  to  enable  her  to  give  the  required  protection  to  foreign 
authors. 

In  the  year  1908  the  considerable  modifications  of  the  original  Ilovisecl_ 
Berne  Convention,  which  were  carried  at  the  Conference  of  the  of  1908. 
Powers  held'Ht' Berlin,  rcnd'er'ed  it  imperative. that  Great  Britain 
should  amend  her  copyright' laws,  if  she  was  to  fall  into  line  with 
the  other  Powers,  and  bo  in  a  position  to  give  to  foreigners  the 
protection "  required  by  the  Revised  Coiivention  (^).  .In  19Q9  a 
committee  was  appointed  "  to  examine  the  various  points  in  which 
the  revised  International  Copyright  Convention,  signed  at  Berlin 
on  November  13th,  1908,  is  not  in  accordance  with  the  law  of  the 
United  Kingdom,  including  thoso  points  which  are  expressly  left 
to  the  internal  legislation  of  each  country,  and  to  consider  in  each 
case  whether  that  law  should  be  altered  so  as  to  enable  His 
Majesty's  Government  to  give  effect  to  the  Revised  Convention." 
This  committee,  after  hearing  evidence,  reported  to  Parliament  (Ji) 
generally  approving  the  provisions  of  the  Revised  Convention, 
and  recommending  the  passing  of  a  consolidating  and  amending 
Act.  In  the  year  1910  a  Bill  to  give  effect  to  these  recommenda- 
tions was  drafted  and  introduced  into  the  House  of  Commons, 
but  was  dropped  for  that  Session.  In  1911,  however,  another  Bill 
was  introduced  which,  after  being  modified  in  several  particulars 
during  its  passage  through  Parliament,  was  at  length  passed  by  both' 
.  Houses,  and  received  the  royal  sanction  on  the  16th  December, 
1911  {i).  This  Act  repeals  all  previous  statutes  on  the  subject  of 
literary  and  artistic  copyright  with  the  exception  of  the  Musical 
Copyright  Acts  of  1902  and  1906  (fc),and  one  section  of  the  Fine 
Arts  Copyright  Act,  1862.  The  Act  of  1911  came  into  force  on 
the  1st  July,  1912,  and  is,  therefore,  the  statute  upon  which,  at  the 
present  day,  practically  the  entire  law  of  copyright  depends. 

(e)  49  &  50  Viot.  c.  33. 

(/)  7  &  8  Viot.  c.  12. 

($')  The  correct  title  to  this  Convention  is  "  The  Revised  Berne  Convention 
of  1908,"  but  it  is  sometimes  spoken  of  as  the  "  Berlin  Convention."  The  latter 
title,  though  incorrect,  receives  some  sanction  from  its  employment  in  the  Order 
in  Council  of  the  2ith  June,  1912,  adopting  the  Revised  Convention,  and 
being  obviously  convenient,  will  sometimes  be  used  in  this  work. 

(;?)  Report  of  the  Committee  on  the  Law  of  Copyright,  1909,  Cd.  4976. 

(i)  1  &  2  Geo.  V.  c,  46, 

\k)  Ante,  p.  13.  ,  - 
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CHAPTER  III. 

GENERAL   SURVEY   OF   THE   LAW   OF   COPYRIGHT  IMMEDLiTELY   PRIOR 
TO  THE  ACT  OF  1911. 


Literar; 
oopyrigJ 
undei 
law. 


Inasmuch  as  no  work  which  was  in  existence  and  unprotected 
on  the  1st  July,  1912,  is  entitled  to  protection  under  the  Copy.- 
right  Act,  1911  (a),  some  knowledge  of  the  law  prior  to  that 
Act  is  essential.  It  is,  therefore,  proposed  in  this  chapter  to  give 
a  general  outline  of  that  law  (&). 
^ry  First,  as  to  literary  copyright.      The  governing  statute  Avas 

under'fhe  old  the  Literary  Copyright  Act,  1842  (c).  This  related  to  "  books," 
which  expression  included  every  volume,  part,  or  division  of  a 
volume,  jjamphlet,  letterpress  sheets,  music  sheets,  maps,  charts, 
and  plans  (d),  and  the  copyright  extended  throughout  the  British 
dominions.  A  work  to  be  entitled  to  protection  need  not  have 
been  original  (e):  although  a  mere  copy  was  not  protected  (/). 

The  term  of  copyright  was  the  life  of  the  author  and  seven  years, 
or  forty-two  years  from  publication,  whichever  period  was  the 
longer,  and  in  the  case  of  posthumous  works  was  forty-two  years 
from  publication  (g).  Copies  of  books  were  required  to  be 
delivered  at  the- British  Museum  and  certain  libraries,  and  other 
institutions,  but  the  failure  to  make  delivery  did  not  imperil  the 
copyright  (h).         « 

The  Act  also  made  provision  for  registration  at  Stationers' 
Hall  («■).  This,  however,  was  not  compulsory,  but  had  to  be 
effected  before  anj^  action  could  be  brought  against  infringers  (/{■). 
Nevertheless,   once   registration   was   effected,    actions   might   be 


Term  of 
copyright. 


Begistration. 


(a)  Sect.   24. 

(b)  It  will,  of  course,  be  understood  tliat  it  is  only  possible  to  indicate  tlie 
main  features  of  that  law.  Tliose  readers  who  desire  further  information  are 
referred  to  the  last  edition  of  this  work. 

(c)  5  &  6  Vict.   e.  45. 
Id)  Sect.  2. 

(e)   Walter  v.  Lane,  (1900)  A.  C.  539. 

(/)  Per  Lord  James,  (1900)  A.  C.  at  p.  554. 

(,9)  Sect.   3. 

(/j)  Sects.  6,  7,  8;  cf.  sect.  15  of  Act  of  1911,  pnst.  Part  II.,  Chapter  XI 

(i)  Sects.  11—14.  ^       ■     "       . 

(/<•)  Sect.  24. 
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brought  for  infringements  made  prior  to  the  date  of  rogistra-      Cap.  hi. 
tion  {I). 

The  copyright— except  in  the  case  of  a  contribution  to  a  To  whom  the 
collective  work— vested  in  the  author  (in),  provided  ho  first  pub-  beFmigccl. 
lished  his  work  on  British-  soil  («).  A  foreigner  was  clearly 
entitled  to  protection  if  ho  was  resident  within,  the  dominions 
at  the  date  of  first  publication,  and  probably  he  became  so  entitled 
even  if  he  were  resident  in  a  foreign  country  at  that  date  (o). 
With  regard  to  collective  works,  the  Literary  Copyright  Act  of 
1842  contained  a  very  ill-drafted  and  puzzling  section  (p),  under 
which  the  copyright  in  articles  contributed  to  such  a  work  vested 
in  the  proprietor  of  the  work  in  certain  cases.  The  proprietor  had, 
however,  to  prove  (i)  that  he  employed  the  writer  to  compose  the 
articles;  (ii)  that  the  articles  were  composed  on  the  terms  that  the 
copyright  should  belong  to  the  proprietor  (q);  and  (iii)  that  the 
articles  were  paid  for  by  him  (r).  In  the  case,  however,  of 
periodicals,  the  author  was  at  liberty,  after  a  lapse  of  twenty- 
eight  years  from  the  date  of  publication,  to  publish  his  articles 
in  a  "  separate  form,"  and  during  the  term  of  twenty-eight  years 
the  proprietor  could  not  publish  the  articles  separately  or  singly 
without  the  author's  consent. ,  The  general  opinion  (s)  was  that 
the  section  now  being  dealt  with  only  applied  to  works  of  the 
character  of  encyclopsedias,  magazines,  and  periodicals. 

In  the  case  of  a  posthumous  work,  the  copyright  vested  in  the  Poathumous 
proprietor  of  the  author's  manuscript  from  which  the  book  was 
first  published  (t). 

Every  assignment  of  copyright  was  required  to  be  in  writ-  Assignment. 
ing  ('^),    and   if   the   work   had   boon   previously   registered    at 
Stationers'  Hall  it  might  be  assigned  by  entry  in  the  register  (x). 

(I)  Warne  v.  Laurence  (1886),  54  L.  T.  371;  Goubard  v.  Wallace,  W.  N. 
(1877)    130. 

(m)  There  have  been  cases  in  which  it  has  been  held  that  an  employen 
who  has  had  a  share  in  designing,  or  has  solely  designed,  a  work  executed  by 
another,  is  the  "author":  Bnrfield  v.  Nicholson  (1824),  2  Sim.  &  St.  1; 
nation  V.  Kean  (1859),  8  W.  R.  7;  Nisbet  .-.  Golf  Agency  (1907),  23 
T.  L.  R.  370. 

(»)  Routledge  v.  Lou-  (1865),  L.  R.  3  IT.  L.  100. 

(o)  Routledge  v.  Low,  vbi  sup. 

{p)  Sect.  18. 

(?)  There  was  a  prima  facie  presumption  that  this  was  so:  Lawrence  and 
B>fllen  V.  Aflalo,  (1904)  A.  C.  17. 

(>•)  Actual  payment  was  necessary:  Rifharrhon  v.  Gilbert  (1851),  1  Sim. 
(N.  S.)  336. 

(s)  Kekewich,  J.,  however,  in  the  case  of  JJ'nrd,  Look  ^-  Co.  v.  Long,  (1906) 
2  Ch.  550,  expressed  the  opinion  that  the  section  extended  to  books  generally. 

(0  Sect.  3;  Macmillan  v.  Dent,  (1907)  1  Ch.  107. 

(«)  Leyland  v.  Stewart  (1876),  4  Ch.   D.  419. 

(«)  Se3t.  13. 
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Cap.  III. 
Lectures. 


Musical  and 

dramatic 

works. 


Reservation 
of  perform- 
ing rights. 


The  only  statute  conferring  protection  upon  lecturers  was  the 
Lecturers  Copyright  Act,  1835  (?/).  The  protection  was -only 
against  printing  and  publishing,  and  no  protection  was  -given 
without  two  days'  previous  notice  to  two  magistrates  living  within 
five  miles  of  the  place  of  delivery,  or  to  lectures  delivered  in 'any 
university  or  public  school  or  college,  or  on  any  public  founda- 
tion, or  by  any  individual  in  virtue  of  or  according  to  any  gift, 
endowment,  or  foundation.  The  period  of  protection  was  twenty- 
eight  years  (2).  *  ,  ■; 

As  regards  musical  and  dramatic  works  (a),  the  musical  scores 
and  book  of  words  were  protected  as  literary  works  under  the 
5  &  6  Vict.  c.  45  (Literary  Copyright  Act,  1842).  The  statutes 
relating  to  the  performing  rights  were  the  3  &  4  WiU.  IV.  c.  15 
— commonly  known  as  "  Buhver  Lytton's  Act,"  which  only  origi- 
nally applied  to  dramatic  works — and  sects.  20  and  21  of  the 
Literary  Copyright  Act,  which  apply  to  both  musical  and 
dramatic  compositions.  The  effect  Of  these  provisions  as  regards 
the  performing  rights  in  a  musical  or  dramatic  piece  were:  (a)  if 
the  work  had  been  published  as  a  book  the  author  was  entitled 
to  protection  during  his  life  and  for  seven  years  after  his  deAtli 
or  fortj'-two  years  from  the  date  of  the  first  public  representation 
or  performance  of  the  work;  (b)  if  the  work  had  not  been  pub- 
lished as  a  book,  but  was  in  manuscript  only,  the  term  of  perform- 
ing right  was  doubtful,  for  the  3  &  4  Will.  IV.  c.  15  did  not 
prescribe  any  term  in  such  a  case,  and  it  is  not  clear  that  the 
5  &  6  Vict.  c.  45  altered  this.  Possibly,  therefore,  the  right  was 
perpetual,  but,  more  f)robably,  the  term  was  the  same  as  in  the 
case  where  the  work  was  printed  and  published.  If  the  dramatic 
work  was  first  represented  in  a  foreign  country  (such  country  not 
being  one  within  the  International  Copyright  Acts),  it  lost  any, 
right  to  protection  in  this  country  (6). 

In  the  case  of  the  performing  rights  in  a  musical  piece,  it  was 
required  by  the  Copyright  (Musical  Compositions)  Act,  1882  (c), 
that  these  should  be  expressly  stated  to  be  reserved  on  the  title 
page  of  every  published  copy  of  the  work.     Failure  to  print 


(»/)  5  &  6  WilL  IV.  c.  65.  Tliis  statute  relates  to  published  lectures.  Un- 
published lectures  were  frequently  protected  from  publication  upon  the  ground 
of  breach  of  confidence:  Caird  v.  Sime  (1887),  12  A.  C.  326;  and  see  post, 
"Unpublished  Works,"  Part  II.,  Chapter  I. 

(z)  Sect.  4. 

(«)  Performing  rights  were  not  recognised  under  the  old  law  except  in 
the  case  of  dramatic  or  .musical  works.  Probably  no  action  would  lie  for 
reciting  or  singing  the  words  of  a  song,  unless  the  song  was  dramatic. 

(6)  Boucicaultw.  Ddnjicld  (1863),  1  II.  &  M.  597;  Boi/cicauHv.  Chntfrrton 
(1876),  5  Ch.  D.  267. 

(c)  45  &  46  Viet.   i;.  40. 


SURVEY  OF  THE  I.AW  OF  COPYRIGIiT  PRIOR  TO  THE  ACT  OP  1911.  19 

such  notice  involved  the  loss  of  the  performing  rights  (cZ),  but      C-^f.  TIT. 
notice  in  a  foreign  language  was  suiRcient  (e). 

Eegistration  was  not  necessary  to  protect  performing  rights  (/).  Registration. 

The  assignment  of  the  copyright  in  a  dramatic  or  musical  piece  Aasignment. 
did  not  convey  the  performing  rights,  unless  an  entry  to  that 
effect  was  made  in  the  regisfer  (gr). 

It.was  no.infringement_of  the  copyright-in  a  i^ovel  to  draniatise  Infringe- 
the  same  (^).,. provided  that  the  dramatic  version  was  not  printed 
or  copied  (^).    Again,  mechanical  instruments  were  not  infringe- 
ments of  musical  copyright  (k) . 

Turning,  next,  to  artistic  copyright,  the  old  law  distinguished  Artistic 
between    three    classes    of    artistic    works,    to    which    different 
statutes  applied,  namely:  (1)  engravings,  prints,  and  lithographs; 
(2)  works  of  sculpture;  (3)  paintings,  drawings,  and  photographs. 

As  regards  engravings  and  prints,  the  main  statutes  in  force  Engravings, 
were  the  Engraving  Copyright  Acts  of  1734  and  1766  (I),  and  fithogi-apha. 
the  Prints  Copyright  Act,  1777  (m).    Prints  taken  by  lithograph, 
or  any  other  mechanical  process    for    multiplying   prints,    were 
brought  under  the  earlier  Acts  relating  to  engravings  by  sect.  14 
of  the  15  &  16  Vict.  c.  12.    The  period  of  protection  was  twenty-  Term  and 
eight  years  from  the  date  of  publication.     No  registration  was  of  copyright, 
necessary,  but  the  copyright  was  lost  unless  the  name  of  the 
proprietor  of  the  copyright  and  the  date  of  the  first  publication 
were  engraved  on  each  plate,  and  printed  on  each  print  (re).     It 
was,  however,  held  that  where  engravings  formed  part  of  a  book, 
and  the  copyright  in  the  book  and  the  engravings  was  vested  in 
the   same   person,   the   pictures   were  protected  as  part  of  the 
book  (o),  but  not  if  the  copyrights  were  separated  (p).     Maps 
were  protected  sometimes  under  the  Literary  Copyright  Act,  and 
sometimes  under  the  Engraving  Copyright  Acts  (g),  and  the  latter 

Cd)  Fuller  v.   Blackpool  IVinter   Gardens,   (1895)   1   Q.   B.  429. 

(e)  Sarpy  v.  Holland,  (1908)  2  Ch.  198. 

(/)  Clarh  V.  Sisfwp  (1872),  25  L.  T.  908. 

Iff)  5  &  6  Vict.  c.  45,  s.  22. 

(/j)  Jteade  v.  Conquest  (1861),  9  C.  B.  755. 

(»■)   Warne  #  Co.  v.   Seebohm  (1888),  39  Oh.  D.  73. 

(Jc)  Boosey  v.  WUcjM,  (1900)  1  Ch.  122;  Unhe  v.  Connor,  (1909)  1  K.  B. 
515. 

(l)  8  Geo.  II.  c.  13;  7  Geo.  III.  e.  38. 

(m)  17  Geo.  III.  c.  57.  The  Acts  were  extended  to  Ireland  by  the  6  &  7 
Will.  IV.  e.  59. 

(«)  Nnvton  v.  Cowic  (1827),  4  Bing.  234;  Roc7s  v.  Lazarus  (1872),  L.  R. 
15  Eq.   104. 

(o)  Boffue  V.  Moulston  (1852),  5  De  G.  &  Sm.  267;  Maple  v.  Junior  Army 
and  Navy  Co.  (1882),  21  Ch.  D.  369;  Davis  v.  Benjamin,  (1906)  2  Ch.  491. 

(p)  Petty  V.  Taylor,  (1897)  1  Ch.  465. 

(?)  Stannard  v.  Lee  (1871),  L.  R.  6  Ch.  346;  Stannard  v.  Harrison  (1871), 
19  W.  R-  811. 

2  (2) 
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Cai'.  III. 


Soulpturea. 


Paintings, 
drawings, 
and  photo- 
graphs. 


In  whom 

copyright 

vested. 


Acts  extended  to  designs  transferred  to  articles  of  manufac- 
ture (r) . 

The  Engravings  Acts  made  no  express  p'rovisrons  as  to  assign- 
ment of  the  copyriglit,  and  it  was  generally  considered  advisable 
to  assign  in  writing  in  the  presence  of  two  witnesses  (s) . 

Works  of  sculpture  were  protected  under  the  Sculpture  Copy- 
right Act,  1814  (t).  The  term  of  copyright  was  fourteen  years 
from  iirst  publication,  and  a  further  fourteen  years  if  the  first 
proprietor  was  then  living  and  had  not  divested  himself  of  the 
copyright.  His  name  had  to  be  put  on  the  work,  together  with 
the  date  of  publication  (m),  but  registration  was  not  required. 
All  assignments  had  to  be  by  deed  signed  by  the  proprietor  in 
the  presence  of  and  attested  by  two  witnesses  (a;) . 

By  the  Fine  Arts  Copyright  Act,  1862  («/),  a  British  subject 
or  any  person  resident  in  the  British  dominions,  the  author  of  a 
painting,  drawing  or  photograph  made  in  the  British  dominions 
or  elsewhere,  and  his  assigns,  was  granted  copyright  during  his 
life  and  for  seven  years  after  his  death.  Copyright  under  this 
Act  attached  upon  the  creation  of  the  work,  not  upon  publica- 
tion (z),  but  registration  was  necessary  to  obtain  the  full  benefit 
of  the  Act  (a).  No  action  would  lie  in  respect  of  the  making 
of  copies  of  a  published  work  prior  to  registration,  but  if  any  of 
such  copies  were  sold  after  the  date  of  registration,  damages  could 
be  obtained  (b).  If  the  work  were  unpublished,  alongside  the 
statutory  copyright  was  a  common  law  copyright  (c),  the  term 
of  which,  however,  would  run  out  with  the  statutory  copyright.. 

The  first  owner  of  the  copyright  was  the  author,  except  in  a 
case  where  the  work  was  executed  upon  commission,  in  which 
case  the  copyright  vested  without  any  agreement  in  the  party  for 
whom  the  work  was  executed.  A  curious  proviso  to  sect.  1  of 
the  Act,  however,  had  the  effect  of  causing  the  work  to  fall  into 
the  public  domain,  unless  the  author  took  the  precaution,  upon 
the  occasion  of  his  first  selling  his  painting,  drawing  or  negative, 
as  the  case  might  be,  of  reserving  the  copyright  to  himself  by 


(r)  SicJes  v.  Brooks  (1880),  15  Ch.  D.  22. 

(s)  Jeferys  v.  Boosey  (1854),  4  H.  L.  C.  815,  994,  995. 

If)  54  Geo.  III.  0.  56. 

(m)  Britain  v.  Kanks  (1902),  86  L.  T.  765. 

(k)  Sect.  4. 

(y)  25  &  26  Vict.   c.  68. 

(z)  Tuck  \.Priester  (1887),  19  Q.  B.  D.  629. 

(a)  Sect.   4. 

(S)  Tuck  V.  Priester,  nbi  sup.;  cf.  Savory  v.  World  of  Golf  (1914),  137 
L.  T.  J.  240. 

(r)  ilrinscll  v.  Vnllr,/  Prim  in,/  Co..  (1908)  1  Cli.  567;  Bov-den  ,-.  Amal- 
ffciinated  Pictorials,  (1911)  1  Ch.  386, 
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writing  under  the  hand  of  the  vendee  or  assignee  of  the  work,  or  Cat.  III. 
of  granting  the  same  in  writing  to  such  vendee  or  assignee  (d) . 
The  authorship  of  a  photograjDh  was  not  always  an  easy  matter  to 
determine.  Generally  speaking,  the  author  was  the  person  who 
superintended  the  arrangement  of  the  picture  and  placed  the 
objects  in  position  (e),  but  the  proprietor  of  the  photographic 
business  was  held  to  be  the  author  in  some  cases  (/).  The  sitter 
obtained  the  copyright  if  he  gave  valuable  consideration  (g).. 

Copyright  in  a  painting,  drawing  or    photograph    could    be  Assignment, 
assigned  by  any  note  or  memorandum  in  writing  (/j) . 

Protection  under  the  Fine  Arts  Copyright  Act  did  not  extend 
beyond  the  United  Kingdom,  and  no  action  for  infringement 
could  have  been  brought  in  any  other  part  of  the  British 
dominions  (i) . 

Works  of  architecture  (except  architects'  plans,  which  were  pro-  Architecture, 
tected  as  artistic  works),  choregraphic  works,  pantomimes,  and 
musical  and  other  records  wore  not  entitled   to  any   copyright 
under  the  old  law. 

(d)  It  is  perhaps  strange  that  there  never  appears  to  liavc  been  any  actual 
decision  to  this  effect,  but  this  was  the  generally  accepted  construction  of  the 
proviso:  see  Copinger,  4th  ed.  p.  366. 

(f)  Nottage  v.  Jackson  (1883),  11  Q.  B.  U.  627. 

(/)  Melville  v.  Mirror  of  Life  Co.,  (1895)  2  Ch.  531. 

ig)  Pollard  v.  Photographic  Co.  (1888),  40  Ch.  D.  345;  Soncas  v.  Cooke, 
(1903)  2  K.  B.  227;  Stackemann  v.  Paton,  (1906)  1  Ch.  774. 

(A)  Sect.   3. 

(i)  Graves  v.   Gorrie,  (1903)  A.  C.  496. 
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THE  GENERAL  LAW  OF  COPYRIGHT. 

CHAPTEE  I. 


Author's 
right  to  the 
firat  publica- 
tion of 
his  own 
manuscript. 


UNPUBLISHED    WORKS,    AND    HEREIN    OF    PUBLICATION. 

"Ideas,"  says  Mr.  Justice  Yates,  "are  free.  But  while  the 
.  author  confines  them  to  his  study,  they  are  like  birds  in  a  cage, 
which  none  but  he  can  have  a  right  to  let  fly;  for,  till  he  thinks 
proper  to  emancipate  them,  they  are  under  his  owii  dominion. 
It  is  certain  every  man  has  a  right  to  keep  his  own  sentiments, 
if  lie  pleases;  he  has  certainly  a  right  to  judge  whether  he  will 
make  them  public,  or  commit  them  only  to  the  sight  of  his  friends. 
In  that  state,  the  manuscript  is,  in  every  sense,  his  peculiar  pro- 
perty, and  no  man  can  take  it  from  him  or  make  any  use  of  it 
which  he  has  not  authorised,  without  being  guilty  of  a  violation 
of  his  property.  And  as  every  author  or  jjroprietor  of  a  manu- 
script has  a  right  to  determine  whether  he  will  publish  it  or  not,  he 
has  a  right  to  the  hrst  ])ublicatiou;  and  whoever  deprives  him  of 
that  jjriority  is  guilty  of  a  manifest  wrong,  and  the  Court  have  a 
right  to  stop  it"  (a). 

This  elementary  right  of  an  author  is  protected  under  the  new 
Copyright  Act  in  a  different  way  from  that  in  which  it  was  pro- 
tected under  the  old  law.  Except  in  the  cases  of  pictures,  draw- 
ings and  photographs  (&),  unpublished  works  received  no  statu- 
tory protection  under  the  old  law,  but  were  protected  under  the 
common  law — a  form  of  protection  fully  recognized  in  the  case 
of  Donaldson  v .  Beckei  (c) .  The  new  Act  has,  however,  abolished 
common  law  copyright  (d),  and  confers  statutory  copyright  upon 
all  works  as  from  the  date  when  the  same  are  made  (e) . 

(a)  Millar  v.  Taylor  (1769),  4  Burr.  2378. 

(i)  Tuak  V.  Priester  (1887),  19  Q.  B.  D.  629,  ante,  p.  20. 

(c)  (1774),  4  Burr.  2408,  ante,  p.  4;  Jeferys  v.  Boosey  (1854),  4  H.  L.  C. 
815;  Mayall  v.  liigbey  (1862),  1  H.  &  C.  148;  Mansell  v.  Valley  Printing  Co., 
(1908)  1  Ch.  567;  on  app.,  (1908)  2  Ch.  441;  Sowden  v.  Amalgamated  Pic- 
torials, Ltd.,  (1911)  1  Ch.  386. 

((«)  Sect.  36.  (e)  Sect.  1. 
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In  dealing  with  unpublished  works  it  is  advisable  to  distinguish      <^ap.  I. 
between  three  things,  namely:  (a)  the  right  to  the  material  thing,  Distinctions 
such  as  the  manuscript;   (b)  the  right  to  publish  the  manuscript  to  be  drawn, 
by  making  copies  of  or  extracts  therefrom;  and  (c)  the  right  to 
make  use  of  the  ideas  or  information  conveyed  by  the  manuscript, 
without  copying  the  actual  language  employed  in  the  original. 

A  manuscript  is  a  chattel,  and  the  proprietor  of  a  manuscript  OwnersHp  of 
has  a  right  of  action  against  any  person  who,  without  title,  makes  ^otected^ 
any  improper  use  of  his  manuscript.  As  Mr.  Justice  Erie  re- 
marked in  the  case  of  Jejferys  v.  Boosey  (J): — "The  nature  of 
the  right  of  an  author  in  his  works  {g)  is  analogous  to  the  rights 
of  ownership  in  other  personal  property,  and  is  far  more  extensive 
than  the  control  of  copyright  after  publication  in  print,  which 
is  the  limited  meaning  of  copyright  in  its  common  acceptance, 
and  which  is  the  right  of  an  author  to  which  the  statute  of  Anno 
relates.  Thus,  if  after  composition  the  author  chooses  to  keep  his 
writings  private,  he  has  the  remedies  for  wrongful  abstraction  of 
copies  analogous  to  those  of  an  owner  of  personalty  in  the  like 
cas(\  He  may  prevent  publication;  ho  may  require  back  tho 
copies  wrongfully  made;  he  may  sue  for  damages  if  any  are  sus- 
tained." It  is  submitted,  therefore,  that  the  owner  of  a  manu- 
scrij)t  has  a  right  of  action  against  a  thief  (h)  or  a  borrower  (i) 
of  his  manuscript  who  publishes  copies  thereof,  not  necessarily 
upon  the  ground  of  an  infringement  of  his  copyright,  but  upon 
tlie  ground  of  interference  with  his  title  to  a  chattel,  namely,  the 
paper  of  his  manuscript.  Upon  the  same  ground  he  can  proceed 
against  an  innocent  person  deriving  title  under  the  thief  or  the 
borrower  {k),  and  in  an  action  of  trespass  or  conversion,  the  pro- 
prietor of  the  manuscript  is  not  limited  in  damages  to  the  value  of 
the  paper  {I). 

Even  the  ownership  of  the  manuscript  or  other  material  article  Ownership  of 

does  not  necessarily  imply  a  right  in  the  owner  to  publish  it.,  „ecessaHly° 

Thus,  in  the  case  of  the  Buke  of  Queensberry  v.  Shebheare  (m),  imply  Hght 

.  ,  .  j>  ofpublica- 

an  injunction  was  granted  against  the  representatives  ot  a  person  tion. 

of  the  name  of  Gwynne,  restraining  them  from  printing  the  second 

part  of  Lord  Clarendon's  history,  a  copy  of  which  had  been  lent 

or  given  to  Gwynne,  the  Court  being  of  opinion  that  Gwynne 

(/>  (1854),  4  H.  L. -815  at  p.  867. 

Iff)  7.e.,  his  unpublished,  works. 

(A)  Webb  V.  Sose  (1732),  Ambl.  695. 

(»■)  Forrester  v.  Walker  (1741),  Ambl.  695;  Mayall  v.  Sigbey  (1862),  1 
H.  &  0.  148. 

(Jc)  Mayall  v.  Eigheij,  sup.;  Eollins  v.  Fowler  (1875),  L.  R.  7  H.  L.  757,; 
Uansell  V.   Valley  Printing  Co.,  (1908)  1  Ch.  667;  2  Oh.  441. 

CO  Thurston  v.  diaries  (1905),  21  T.  L.  R.  659. 

(m)  (1758),  2  Eden,  329;  see  also  Millar  v.  Taylor  (1769),  4  Burr,  at 
p.  2399;   Sweetman  v.  Bentley  (1871),  W.  N.  162;  but  see  sect.  17  (2). 
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might  make  every  use  of  it,  except  the  profit  of  multiplying  in 
print.  This  point  is  well  illustrated  by  the  case  of  letters,  it 
having  frequently  been  held  that  the  receiver  of  a  letter  has  the 
property  in  the  ink  and  paper,  but  not,  prima  facie,  the  right  of 
publication  (n) ;  and  it  must  be  remembered  that  under  the  new 
Act  no  copyright  can  be  assigned  merely  by  delivery  of  the 
material  thing,  but  must  be  assigned  in  writing  (o) . 

It  is  obvious  that  no  proceedings  for  trespass  or  conversion 
will  lie  against  a  person  who  publishes  a  manuscript  which  is  his 
lawful  property,  and  the  person  who  seeks  to  restrain  such  pub- 
lication must  ba^e  his  claim  either  upon  an  infringement  of  his 
copyright  or  upon  a  breach  of  confidence. 

We  proceed  now  to  consider  the  provisions  of  the  Copyright  Act, 
1911,  with  regard  to  unpublished  works.  First  of  all,  it  is  pro- 
vided by  sect.  31  that  "  no  person  shall  be  entitled  to  copyright 
or  any  similar  right  in  any  literary,  dramatic,  musical,  or  artistic 
work,  whether  published  or  unpublished,  otherwise  than  under 
and  in  accordance  with  the  provisions  of  this  Act,  or  of  any  other 
statutory  enactment  for  the  time  being  in  force,  but  nothing  in 
this  section  shall  be  construed  as  abrogating  any  right  or  jurisdic- 
tion to  restrain  a  breach  of  trust  or  confidence."  The  old  common 
law  copyright  in  unpublished  works  is,  therefore,  clearly  abolished, 
but,  in  return,  statutory  copyright  is  conferred  upon  unpublished 
works  by  sect.  1  (1)  of  the  Act,  which  is  as  follows: — 

"Subject  to  the  provisions  of  this  Act,  copyright  shall 
subsist  throughout  the  parts  of  His  Majcstj-'s  dominions  to 
which  this  Act  extends  for  the  term  hereinafter  mentioned 
in  every  original  literary,  dramatic,  musical  and  artistic  work, 
if— 

"  (a)  in  the  case  of  a  published  work,  the  work  was  first 
published  within  such  parts  of  His  Majesty's  domi- 
nions as  aforesaid;  and 
"  (b)  in  the  case  of  an  unpublished  work,  the  author  was  at 
the  date  of  the  making  of  the  work  a  British  sub- 
ject or  resident  within  such  parts  of  His  Majesty's 
dominions  as  aforesaid; 
but  in  no  other  works,  except  so  far  as  the  protection  con- 
ferred by  this  Act  is  extended  by  Orders  in  Council  there- 
under relating  to  self-governing  dominions  to  which  this  Act 
does  not  extend  and  to  foreign  countries." 
The  ordinary  period  of  copyright  protection  is  during  the  life 
of  the  author  and  fifty  years  after  his  death  (p),  but  if  the  autfapr 


(«)  Post,  p.  44.  (o)  Sect.  5  (2).  Q>)  Sect.  3,  Chapter  V.,  post. 
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does  not  publish  his  work  during  his  lifetime,  sect.  17  will  apply,      Cap.  I. 
which  section  is  as  follows:  — 

"  (1)  In  the  case  of  a  literary,  dramatic,  or  musical  work, 
or  an  engraving,  in  which  copyright  subsists  at  the  date  of 
the  death  of  the  author  (q),  or,  in  the  case  of  a  work  of  joint 
authorship,  at  or  immediately  before  the  date  of  the  death  of 
the  author  who  dies  last,  but  which  has  not  been  published, 
nor,  in  the  case  of  a  dramatic  or  musical  work,  been  performed 
in  public,  nor,  in  the  case  of  a  lecture,  been  delivered  in 
public,  before  that  date,  copyright  shall  subsist  till  publica- 
tion, or  performance  or  delivery  in  public,  whichever  may 
first  happen,  and  for  a  term  of  fifty  years  thereafter,  and  the 
proviso  to  sect.  3  of  this  Act  shall,  in  the  case  of  such  a  work, 
apply  as  if  the  author  had  died  at  the  date  of  such  publication 
or  performance  or  delivery  in  public  as  aforesaid. 

"  (2)   The  ownership  of  an  author's  manuscript  after  his 
death,  where  such  ownership  has  been  acquired  under  a  testa- 
mentary disposition  made  by  the  author  and  the  manuscript 
is  of  a  work  which  has  not  been  published  nor  performed  in 
public,  nor  delivered  in  public,  shall  be  prima  facie  proof  of 
the  copyright  being  with  the  owner  of  the  manuscript." 
The  effect  of  these  sections  is  that  literary,  dramatic,  or  musical  Effect  of 
works,  or  engravings,  are  entitled  to  copyright  so  long  as  they  ^j"^®®  sec- 
remain  unpublished;  if  they  are  first  published  during  the  author's 
lifetime  the  copyright  will  expire  fifty  yeai-s  after  his  death,  but 
if  they  are  first  published  only  after  the  author's  death,  copyright 
will  expire  fifty  years  after  the   date  of  first  publication,  the 
proviso  to  sect.  3  (which  gives  a  right  to  all  persons  to  produce  a 
published  work  twenty-five  years  after  the  death  of  the  author 
upon  payment  of  royalties  to  the  proprietor  of  the  copyright  (r)) 
in  such  last-mentioned  case  applying  as  though  the  author  had 
died  at  the  date  of  such  publication.     Exceptions  to  the  general 
rule  are,  however,  made  in  the  case  of  photographs,  the  term  of 
copyright  in  which,  whether  published  or  unpublished,  is  to  be 
fifty  years  from  the  making  of  the  original  negative,  and  in  the 
case  of  drawings  and  paintings,  for  which  no  express  provisions 
are  made,  and  for  which  accordingly  the  copyright  ceases  fifty 

(q)  The  work  of  a  foreigner  not  resident,  at  the  time  of  making  his  work, 
in  a  place  to  which  the  Act  extends  would  not  be  a  work  in  which  copyright 
would  be  subsisting  at  the  date  of  his  death  (see  post,  p.  27).  If  such  a 
work  were  first  published  in  England  after  the  author's  death,  would  it  be  un- 
protected? It  is  submitted  not,  but  would  be  protected  under  sect.  3  during  the 
balance  (if  any)  of  :fifty  years  from  the  author's  death. 

(y)  See  post,  Chapter  V,,  "  Term  of  Copyright." 
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years  after  the  author's  death,  whether  published  or  unpub- 
lished (s). 

In  determining  who  is  the  first  proprietor  of  the  copyright  in 
an  unpublished  work  the  statute  draws  no  distinction  between  a 
published  and  an  unpublished  work,  and  for  a  consideration  of 
this  question  the  reader  is  referred  to  the  later  chapters  in  this 
work;  but  sub-sect.  (2)  of  sect.  17  provides  that  where  an  author's 
unpublished  manuscript  is  acquired  "  under  a  testamentary  dis- 
position made  by  the  author,"  the  ownership  of  the  manuscript  is 
prima  facie  proof  of  ownership  of  the  copyright.  Tliat  is  to  say, 
if  the  author  bequeaths  his  manuscripts  to  A.  and  all  the  residue 
of  his  property  to  B.,  he  is  to  be  deemed,  in  the  absence  of  con- 
trai'y  intention,  to  have  included  the  copyright  in  his  bequest  to 
A.  (i).  In  order,  however,  to  raise  this  presumption  the  title  to 
the  manuscrij)t  must  be  derived  from  the  "  author  "  and  under  a 
testamentary  disposition.  Apparently,  therefore,  there  would  be 
no  similar  presumption  in  the  case  of  a  person  deriving  title  under 
an  assign  of  the  author  (m),  and  it  was  unnecessary  to  extend  the 
jDrovisions  of  the  sub-section  to  a  case  where  the  author  died 
intestate,  for  in  such  case  the  manuscript  and  the  copyright  would 
clearly  devolve  upon  the  deceased's  administrator  for  the  benefit 
of  his  next  of  kin  (x).  Further,  the  sub-section  only  applies  to 
"  manuscripts  "  and  not  to  works  of  art. 

The  copyright  in  unpublished  works  may  be  assigned  in  like 
manner  as  that  in  published  works  (?/). 

The  question  of  what  amounts  to  a  "publication  "  of  a  work 
was  one  of  greater  importance  under  the  old  law  than  it  is  under 
the  new  Act,  for  under  the  old  law  the  period  of  protection 
frequently  expired  at  a  fixed  date,  reckoned  from  the  date  of  first 
jjublication.  Inasmuch  as,  in  the  case  of  published  works,  under 
the  new  law  copyright  expires  fifty  years  after  the  author's 
death  (z),  the  precise  date  of  publication  will  generally  be 
immaterial;  but  as,  in  the  case  of  works  which  have  not  been 
published,  the  period  of  protection  may  exceed  the  period  which 
would  have  been  allowed  if  they  had  been  published,  the  question 
may  sometimes  be  of  importance.     There  is  also  another  reason 

(s)  Sect.  21. 

(0  Willis  V.  Cm-tois  (1838),  1  Beav.  189. 

(uy.E.g.,  in  thet.  case  of  the  receiver  of  a  letter..  .  Under  sect.  3  of.  the 
Literary  Copyright  Act,  1842,  copyright  in  any  book  first  published  after  the 
a,uth6i;'s  death  belonged  to  the  proprietor  of  the  manuscript.  This  section 
received  a  strict  construction  in  Macmillan  v.  Bent,  (1906)  1  Ch.  101;  (igOT') 
i  Ch.  107.  •  V      -^ 

(_x)  Latour  v.  Bland  (1818),  2  Stark.  382. 

(y)  Sect.  5  (2);   see  post,  Chapter  VII.,  ••Assignment  of  Copyright.'' 

(a)  Sect.   3. 
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for  inquiring  whether  a  work  has  been  published  or  not,  because       Cap.  I. 

in  certain  cases  a  work  which,  if  published,  would  be  entitled  to 

protection  may  be  entitled  to  no  copyright  at  all  if  unpublished. 

This  arises  from  the  terms  of  sect.  1  of  the  Act  (a),  which  provides 

that  British  copyright  is  to  subsist  in  published  literary,  dramatic, 

and  artistic  works  if  they  are  first  published  within  such  parts  of 

His  Majesty's  dominions  to  which  the  Act  extends,  but  in  the 

case  of  unpublished  works,  only  "  if  the  author  was  at  the  date  of 

the  making  of  the  work  a  British  subject  or  resident  within  such 

parts  of  His  Majesty's  dominions  as  aforesaid." 

It  consequently  follows  that  a  foreigner  may  be  entitled  to  no  Unpublished' 
copyright   in    his    unpublished    works,  notwithstanding    that   he  foreigners, 
might  at  any  time  acquire  a  British  copyiight  in  the  same  works, 
by  first  publication  on  British  soil,  and  that  consequently  a  work 
which  at  one  time  was  in  the  public  domain  in  Great  Britain 
might  subsequentljf  become  entitled  to  copyright  there. 

The  inconveniences  of  this  result  are  no  doubt  largely  mitigated 
by  sect.  29  (1),  which  provides  that  His  Majesty  may  by  Order 
in  Council  direct  that  the  Copyright  Act,  1911,  shall  apply:  — 
"  (b)  to  literary,  dramatic,  musical,  and  artistic  works,  or  any 
class  thereof,  the  authors  whereof  were  at  the  time  of  the  making 
of  the  works  subjects  or  citizens  of  a  foreign  country  to  which  the 
Order  relates,  in  like  manner  as  if  the  authors  were  British 
subjects";  and  "  (c)  in  respect  of  residence  in  a  foreign  country 
to  which  the  Order  relates,  in  like  manner  as  if  such  residence 
were  residence  in  the  parts  of  His  Majesty's  dominions  to  which 
this  Act  extends."  Orders  in  Comicil  have  been  made  extending 
the  Act  to  numerous  foreign  countries  (b),  but  there  is  at  least 
one  foreign  country  of  importance — namely,  America — -which  has 
not  obtained  any  such  Order. 

It  will  be  noticed  that  one  of  two  conditions  must  be  present  Conditions 
before  an  unpublished  work  can  claim  copyright,  namely,  the  oopyrighthf 
author  must  be  either  (a)  a  British  subject,  or  (b)  resident  in  the  nnpiibUshed 

.  works. 

British  dominions  ^t  the  date  of  the  making  of  the  work.  For 
the  fulfilment  of  these  conditions  two  clauses  of  sect.  35  must  be 
taken  into  consideration.  Sub-sect.  (4)  of  that  section  provides 
that.  "  Mfhere,  in,  the  case  of  an  unpublished  work,  the  making  ©f  a 
work  has  extended  over  a  considerable  period,  the  conditions  of 
this  Act  conferring  copyright  shall  be  deemed  to  have  been  com- 
plied with  if  the  author  was,  during  any  substantial  part  of  that, 
period,  a  British  subject  or  a  residerit  within  the  parts  of  His 

(a)  Ante,  p.  24. 

(J)  See  Chapter  on  "  International  Copyright,"  Part  IV.,  Chapter  I.,  post. 
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Majesty's  dominions  to  which  this  Act  extends."  And  sub- 
sect.  (5)  provides  that  "  for  the  purposes  of  the  provisions  of  this 
Act  as  to  residence,  an  author  of  a  work  shall  be  deemed  to  be 
resident  in  the  parts  of  His  Majesty's  dominions  to  which  this 
Act  extends,  if  he  is  domiciled  within  any  such  part."  This  last 
sub-section  seems  practically  to  give  the  benefit  of  British  citizen- 
ship) to  a  person  domiciled  in  the  King's  dominions  at  the  time  of 
the  making  of  his  work.  Of  course,  this  sub-section  must  not  be 
taken  as  cutting  down  the  meaning  of  residence,  but  rather  as 
enlarging  it.  Residence  will  be  sufficient  without  domicile,  but 
equally  domicile  without  residence  will  be  sufficient  (c). 

A  person  is  prima  facie  domiciled  where  he  has  his  permanent 
home  (d).  Domicile  may  be  obtained  either  by  birth,  operation 
of  law  {e.g.,  by  marriage),  or  by  choice.  An  acquired  domicile 
differs  from  a  domicile  of  origin,  in  that  the  former  can  be  more 
readily  changed  than  the  latter  (e).  An  acquired  domicile  has 
been  defined  as  follows: — "  That  jjlace  is  property  the  domicile 
of  a  person  in  which  ho  has  voluntarily  fixed  the  habitation  of 
himself  and  his  family,  not  for  a  mere  special  and  temporary  pur- 
pose, but  with  a  present  intention  of  making  it  his  permanent 
home,  unless  and  until  something  which  is  unexpected,  or  the 
happening  of  which  is  uncertain,  shall  occur  to  induce  him  to 
adopt  some  other  permanent  home  "  (/). 

"  Residence  "  is  obviously  used  in  the  Copyright  Act  as  mean- 
ing something  less  than  domicile.  Nevertheless,  the  word  "resi- 
dence "  is  an  ambiguous  one  (g).  Where,  however,  there  is  nothing 
to  show  that  it  is  used  in  a  more  extensive  sense,  it  denotes  the 
place  where  an  individual  eats,  drinks,  and  sleeps,  or  where  his 
family  or  his  servants  eat,  drink,  and  sleep  (h);  but  perhaps  the 
fact  that  sects.  19  and  21  of  the  Act  provide  that  a  corporatioji 
is  deemed  to  reside  in  the  place  where  it  has  a  place  of  business 
may  be  used  as  an  argument  in  favour  of  holding  the  word  to 
have  the  more  extensive  meaning  in  this  Act  and  to  include  the 
place  where  a  man  conducts  his  business. 

The  Act  gives  no  assistance  towards  determining  what  is  the 
place  where  a  work  is  "made,"  and  questions  of  some  difficulty, 
may  arise  in  cases  where  it  is  necessary  to  decide  what  was  d,n 
author's  nationality   or   place   of .  residence,  at  the  date. of  .bis 


,  (c)  See  sects.  19  and  21  as  to  Corporations. 

(d)  Whicker  v.  Hume  (1858),  7  H.  L.  C.  124. 

(e)  Winans  v.  Att.-Gen.,  (1904)  A.  C.  290. 

(/)  Per  Kindersley,  V.-C,  Lord  v.  Colvin  (1857),  4  Drew.  376. 

(ff)  Be  Bowie  (1880),  16  Ch.  D.  484. 

{K)  Per  Bayley,  J.,  B.  v.  North  Curry,  1  O'M.  &  H.  168. 
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"  making  "  his  work.  No  doubt  the  provisions  of  sect.  35  (4),  to  Cap.  I. 
the  effect  that  ■  where  the  making  of  a  work  has  extended  over  a 
"considerable  period,"  it  is  sufficient  if  the  author  was,  during 
any  "substantial  part  "  of  that  period,  a  British  subject  or  resi- 
dent within  the  British  dominions,  are  of  some  assistance,  but 
obviousty  such  expressions,  "  considerable  period  "  and  "  sub- 
stantial part,"  are  not  ones  to  which  an  exact  meaning  can  be 
attached. 

The  "making"  ,of  a  work  is  prima  facie  the  production  of  a  Meaning  of 
material  thing — a  manuscript,  a  picture  or  negative,  but  it  cannot  "  '"^'""?-" 
be  held  to  have  that  meaning  with  regard  to  an  extempore  speech; 
and  in  giving  protection  to  a  speech  (i),  it  can  hardly  be  supposed 
that   protection  was  intended   to   be  confined   to  one  which   has, 
previously  to  delivery,  been  reduced  into  writing. 

The  "  making  "  of  books  and  pictures  probably,  in  the  majority  The 
of  cases,  extends  over  a  considerable  period,  and  the  provisions  of  photoffraph°/ 
sect.  35  (4)  above  referred  to  will  consequently  applj^,  but  in  the 
case  of  photographs  this  can  hardly  be  so,  unless  the  "  making  "  of 
the  photographs  extends  over  the  whole  period  of  taking,  develop- 
ing, and  fixing  the  negative,  and  printing,  toning,  and  fixing  the 
positive.  It  is  submitted  that  a  photograph  is  "made"  at  least 
as  soon  as  the  negative  is  developed,  although,  probably,  not 
immediately  upon  exposure  of  the  plate. 

A  dramatic  work  is  "made  "  by  the  writing  of  the  book,  not  The 
by  its  public  performance  (k),  so  that  the  foreign  author  of  a  adramatic" 
play  wjio  has  not  published  his  liln-etto,  cannot  acquire  perform-  or  musical 
ing  rights  by  first  performing  his  play  in  the  United  Kingdom, 
for  public  performance  is  not  publication  of  the  work  {I).     The 
same  principles  apply  to  a  musical  work. 

Sects.  19  and  21  of  the  Act  may  j)i'oduce  somewhat  strange  Records  and 
results  with  regard  to  unpublished  instruments  for  mechanically  P'"'t"S'"'»P"s- 
reproducing  sounds  and  unpublished  photographs.  By  the  first 
of  the  above-mentioned  sections  it  is  provided  that  the  copyright 
in  such  mechanical  instruments  is  to  run  from  the  date  of  the 
making  of  the  original  plate  from  which  the  contrivance  was 
directly  or  indirectly  derived,  "  and  the  person  who  was  the  owner 
of  such  original  plate  at  the  time  when  such  plate  was  made 
sha;Il  be  deemed  to  be  the  author  of  the  work  ";  and,  similarly,  the 
last-mentioned  section  provides  that  copyright  in  a  photograph 
is  to  date  from  the  making  of  the  negative,  "  and  the  person  who 

,.^  'T  -~     ■-'      (0  Sect.  1  (2),  see  post,  p.  47. 

(/•)  Meichardt  v.   Snpir,  (\mZ)   2   Q.   B.   308. 
(0  Sect.  1,  sub-sect.  (3). 
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was  owner  of  such  negative  at  the  time  when  such  negative  was 
made  shall  be  deemed  to  be  the  author  of  the  work." 

From,  these  sections  it  would  seem  to  follow  that  if  a  British 
citizen  were  to  employ  the  citizen  of  a  foreign  country,  who  would 
not  himself  be  entitled  to  copyright  in  England  for  his  unpub- 
lished works,  to  make  a  record  or  photograph  entirely  out  of  the 
United  Kingdom,  but  under  such  circumstances  that  the  plate  or 
negative  became  the  property  of  the  employer,  the  latter  could 
claim  protection  for  the  unpublished  work;  but  that,  on  the  other 
hand,  a  foreign  citizen  employing  a  person  to  make  a  record  or 
photograph  in  England  upon  terms  that  the  plate  or  negative 
should  belong  to  the  employer  could  not  claim  protection  for  the 
work  so  long  as  it  remained  unpublished,  unless  the  employer  was 
a  citizen  of  or  resident  in  a  country  to  which  an  Order  in  Council 
made  under  sect.  29  extends.  In  a  case  of  this  sort,  therefore, 
the  foreign  employer  might  be  wise  to  make  the  terms  of  the 
employment  of  the  agent  such  that  the  plate  or  negative  should 
belong  to  the  employee,  coupled  with  an  agreement  by  the  latter 
to  assign  his  copyright  to  his  employer. 

Upon  the  whole,  it  is  thought  that  tlie  provisions  of  the  Act 
denying,  except  by  international  arrangement,  copyright  in  their 
unpublished  works  to  foreigners  not  resident  in  British  dominions 
at  the  time  of  the  making  of  the  work  are  a  little  unfortunate  (m). 

If  an  author,  for  any  reason,  should  be  unable  to  claim  copy- 
right in  his  unpublished  works,  he  may  sometimes  derive  assist- 
ance from  sect.  31,  which,  in  abolishing  the  old  copyright  at 
common  law,  provides  that  "  nothing  in  this  section  shall  be  con-, 
strued  as  abrogating  any  right  or  jurisdiction  to  restrain  a  breach 
of  trust  or  confidence."  This  section,  of  course,  is  equally  applic- 
able to  foreigners  as  to  British  subjects. 

Under  the  old  law,  prior  to  the  Copyright  Act,  1911,  there  are 
many  cases  in  which  publication  has  been  restrained  upon  the 
ground  of  breach  of  confidence,  but  inasmuch  as,  under  that  law, 
all  unpublished  works  were  entitled  to  common  law  copyright  (n), 
it  is  often  difficult  to  know  how  far  the  injunctions  granted  were 
based  on  a  breach  of  the  common  law  copyright,  and  how  far  upon 
breach  of  confidence. 

The  breach  of  trust  or  confidence  must,  it  is  thought,  originate 


(«0  Tlie  inconvGnicnee  has  been   chiefly  felt  by  Americans  having  rights 
in  cinematograph  films.    In  order  to  protect  the  performing  rights  the  plan  is 
sometimes  adopted  of  publishing  in  book  form  in  England  short  descriptions 
of   the  films   and  the   plot   represented:    sec   "  Cinematographs,"   Part   III. 
Chapter  IV.,  post.  '' 

(«)  Ante,  p.  4. 


UNPUBLISHED  WORKS,  AND  HEREIN  OF  PUBLICATION.  31 

from  some  contract  for  secrecy,  but  such  a  contract  may  be  either  Cap.  I. 
express  or  implied  from  the  circumstances  of  the  case.  A  leading  There  must 
case  upon 'the  subject  is  ^that  of  Prince  Albert,  v.  StrangeXo),  fop^'eeorecT* 
where  it  appeared  that  her  late  Majesty  Queen  Victoria  and  the  prince Albert 
plaintiff  had  occasionally,  for  their  amusement,  made  drawings  ^-  Strange. 
and  etchings,  being  principally  of  subjects  of  private  and  domestic 
•interest  to  themselves,  and  that  they  had  made  impressions  of 
those  etchings  for  their  own  use,  and  not  for  publication;  that,  for 
greater  privacy,  such  impressions  had  been,  for  the  most  part, 
made  by  means  of  a  private  press  kept  for  that  purpose,  and  the 
plates  themselves  had  been  ordinarily  kept  by  her  Majesty  under 
lock,  and  the  impressions  had  been  placed  in  some  of  the  private 
apartments  of  her  Majesty  at  Windsor,  and  in  such  apartments 
only;  that  the  defendants  Strange  and  Judge  had»in  some  manner 
obtained  some  of  such  impressions,  which  had  been  surreptitiously 
taken  from  some  of  such  plates,  and  had  thereby  been  enabled  to 
form,  and  had  formed,  a  gallery  or  collection  of  such  etchings,  of 
which  they  intended  to  make  a  public  exhibition  without  the 
permission  of  her  Majesty  and  the  plaintiff,  or  either  of  them,  and 
against  their  will;  that  the  defendants  had  compiled  and  pre- 
pared a  work,  Avhich  had  been  printed  and  published  by  the  defen- 
dant Strange,  of  which  the  title  page  or  cover  was  as  follows: — 
"A  Descriptive  Catalogue  of  the  Eoyal  Victoria  and  Albert 
Gallery  of  Etchings."  "  Every  purchaser  of  this  catalogue  will 
be  presented  (by  permission)  with  a  facsimile  of  the  autograph 
of  either  her  Majesty  or  of  the  Prince  Consort  engraved  from  the 
original,  the  selection  being  left  to  the  purchaser,  price  sixpence  "; 
that  this  work  had  been  compiled,  printed,  and  published  without 
the  consent  of  her  Majesty  and  the  plaintiff,  or  either  of.  them, 
and  against  their  will;  that,  in  fact,  among  the  etchings  were 
portraits  of  the  plaintiff,  the  Prince  of  Wales,  the  Princess  Koyal, 
and  other  members  of  the  Royal  Family,  and  personal  friends 
of  her  Majesty,  from  life,  and  afterwards  transferred  to  copper 
and  etched  by  her  Majesty  and  the  plaintiff,  and  among  such 
etchings  were  portraits  of  their  favourite  dogs,  taken  by  them 
from  life,  and  etchings  from  old  and  rare  engravings  in  the  posses- 
sion of  her  Majesty,  and  several  from  such  original  designs  as  in 
the  catalogue  mentioned;  and  among  such  etchings  there  were 
several  portraits  of  the  Princess  Royal,  and  such  scenes  in  the 
Royal  nursery  as  in  the  said  catalogue  mentioned;  and  that  the 
said  descriptive  catalogue  comprised  sixty-three  several  etchings; 

I     ■  ■    •  {o):(\my,  1  Mao.  &  G.  25. 
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^-*''-  J^-       that  the  catalogue  could  not  have  been  made  except  from  im- 
,    .  pressions   surreptitiously   obtained;     that  the  impressions  were 

intended  for  private  use,  and  not  for  publication,  and  very  few 
had  been  given  away,  and  those  only  to  private  friends.     The 
bill  then,  as  amendecl,  cliarged  that  certain  of  the  plates  Avere 
given  to  Brown,  a  printer,  at  Windsor,  for  the  purpose  of  printing 
off  certain  impressions  thereof  for  hur  Alajesty  and  the  plaintiff,.- 
and  that  Brown  employed  therein  a  person  of  the  name  of  ]\Iiddle- 
ton,  Avho,  without  Brown's  consent  or  knowledge,  and  in  violation 
of  the  confidence  reposed  in  him,  took  impresfiions  thereof  for 
himself;  and  that  Judge  had  bought  or  in  some  manner  obtained 
the  same  from  Middleton.     It  was  then  prayed  that  the  defen- 
dants might  be  ordered  to  deliver  up  to  the  plaintiff  all  inipressions 
and  copies   of  "the   several  etchings  respectively  made  by   the 
plaintiff;  and  that  they,  their  servants,  &c.,  might  be  restrained 
by  injunction  from  exhibiting  the  said  gallery  or  collection  of 
etchings,  or  from  making  engravings  or  copies  of  them,  or  in  any 
manner  publishing  them,  or  from  parting  with  or  disposing  of 
them,  and  also  from  selling,  publishing,  or  printing  the  descrip- 
tive catalogue  in  the  bill  mentioned  or  any  work  being  or  pur- 
porting to  be  a  catalogue  of  the  said  etchings,  and  that  the  copies 
of  the  catalogue  in  the  possession  of  the  defendants  might  be 
given  up  to  the  plaintiff.    An  injunction  was  immediately  granted 
against  Strange  until  he  had  answered  the  bill,  or  the  court  should 
make  order   to   the  contrary,   which  injunction  was   afterwards 
extended  to  the  other  defendants.     Strange  subsequently  put  in 
an  answer  denying  that  he  had  in  any  manner,  either  surrepti- 
tiously or  otherwise,  obtained  any  impressions  of  the  etchings  or 
copies  of  them.     He  stated  that  he  believed  that  Judge  pur- 
chased certain  impressions  of  the  etchings  from  Middleton;  that 
Judge  had  proposed  to  him  to  exhibit  them  if  her  Majesty  and 
the  Prince  did  not  object;   and  that  he  then  believed  that  the 
impressions  had  not  been  improperly  obtained;  that  Judge  after- 
wards wrote  the  catalogue,  which  Strange  printed,  but  struck  off 
fifty -one  copies  only,  and  then  broke  up  the  type;  that  this  cata- 
logue had  never  been  exposed  for  sale,  and  that  as  soon  as  he 
learnt  that  the  exhibition  was  disapproved  of  by  the  Queen  and 
the  Prince,  he  determined  to  abandon  the  scheme,  and  had  offered 
to  give  up  all  copies  of  the  catalogue  in  his  possession  if  the  bill 
were  dismissed  against  him  and  his  costs  paid,   but  that  the 
solicitor  for  the  plaintiff  refused  to  pay  the  defendant's  costs.    He 
insisted  by  his  answer  that,  as  a  matter  of  strict  right,  he  was 
entitled  to  publish  the  catalogue;   and  so  far  as  the  injunction 
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related  to  the  publication  of  the  catalogue  he  moved  to  dissolve  it  Cap,  I. 
before  Vice-Chaneellor  Knight-Bruce.  It  was  contended  by  the 
defendants  that  a  man  acquiring  knowledge  of  another  man's 
property  without  his  consent,  is  not  by  any  rule  or  principle 
which  a  Court  of  Justice  can  apply — however  secretly  that  other 
man  may  have  kept  or  endeavour  to  keep  his  property — forbidden, 
without  consent,  to  communicate  or  publish  that  knowledge  to  the 
world,  to  inform  the  world  what  the  property  is,  or  to  describe  it 
publicly,  whether  orally  or  in  print  or  writing.  That  there  were 
distinct  properties,  independent  of  each  other,  in  the  owner  of 
portraits;  first,  there  was  the  right  of  property  in  the  canvas; 
secondly,  in  the  face  that  adorned  the  canvas;  thirdly,  the  know- 
ledge of  the  existence  of  what  he  possessed.  That  supposing  that 
the  owner  of  a  collection  of  pictures  allowed  the  public  on  certain 
days  to  view  his  collection,  and  by  this  means  one  of  the  visitors 
acquired  a  knowledge  of  the  paintings,  the  same  as  the  owner, 
that  such  person  had  in  the  absence  of  contract  to  the  contrary  a 
right  to  make  use  of  that  knowledge.  It  was  admitted  that  he 
might  be  restrained  from  using  the  form,  but  contended  that  he 
could  not  be  restrained  from  describing  the  attributes  created  by 
the  form.  That  there  was  no  greater  right  of  property  in  the 
knowledge,  in  the  owner  of  the  collection,  than  in  any  stranger 
who  might  have  had  access  to  them.  But  both  the  Vice-Chan- 
cellor  Knight-Bruce,  in  the  first  instance,  and  Lord  Cottenham, 
on  appeal,  refused  to  give  effect  to  this  argument,  and  an  injunc- 
tion was  granted  both  on  the  ground  of  infringement  of  the 
plaintiff's  proprietary  rights  in  the  copyright  and  upon  the  ground 
of  breach  of  confidence . 

This  case  is  illustrative  of  many  others.  In  the  case  of  Webb  Other  cases, 
v.  Rose  (p)  the  plaintiff  had  his  "Precedents  of  Conveyancing" 
stolen  out  of  his  chambers  and  printed;  and  in  the  case  of  Forrester 
v.  Walker  (q)  he  had  his  notes  copied  by  a  clerk  of  a  gentleman 
to  whom  he  had  lent  them,  and  printed.  In  MacMin  v.  Richard- 
son (r)  the  defendant  had  employed  a  shorthand  writer  to  take 
down  the  farce  of  "  Love  a  la  mode,"  upon  its  performance  at 
the  theatre,  and  inserted  one  act  in  a  magazine,  giving  notice  that 
the  second  act  would  be  published  in  the  magazine  of  the  following 
month.     In  all  these  cases  the  Court  granted  injunctions  (s). 

ip)   (1732),  cited  AmbL  695. 
(?)   (1741)  ib. 
(r)  (1770),  Ambl.  694. 

(s)  See  also  Turner  v.  Robinson  (1860),  10  Ir.  Ch.  Bep.  121,  510;  Southey 
V.  Sherwood  (1817),  2  Mer.  435;   Gee  v.  Pritchard  (1818),  2  Swans.  402. 

c.  3 
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^'^^-  I-  If  a  person  lends  his  manuscript  to  another  there  will  generally, 
be  implied  a  contract  that  the  latter  shall  not  publish  it  (t).  A 
servant  may  not  publish  information  which  he  has  been  employed 
to  obtain  for  his  master  (m),  nor  use  for  his  own  purpose  copies 
of  documents  belonging  to  his  master-(a;),  for  to  do  so  would  bB 
a  breach  of  the  confidence  reposed  in  him.  A  pupil  reading  in 
a  barrister's  chambers  may  be  allowed  to  take  copies  of  precedents 
for  his  own  use,  but  not  for  publication  {y) .  In  the  case  of 
Gilbert  v.  Star  Newspaper  Co.  (z),  Mr.  W  S.  Gilbert  obtained 
an  ex  parte  injunction  restraining  the  publication  of  the  plot  of 
his  play,  "  His  Excellency,"  then  being  rehearsed,  but  not  yet 
publicly  performed,  on  the  ground  that  the  defendants  had 
obtained  their  information  with  the  knowledge  that  it  was  given 
thorn  in  breach  of  confidence. 

Again,  if  a  person  sits  for  his  portrait  to  a  photographer,  there 
will  usually  be  implied  a  contract  on  the  part  of  the  latter  that  he 
will  not  sell  or  exhibit  copies  without  the  sitter's  consent  (o); 
and  a  contract  may  be  implied  on  the  part  of  persons  attending 
private  lectures  not  to  take  them  down  and  publish  them  (h). 
The  limits  of  In  all  the  above  cases  it  will  be  found  that  the  defendants  either 
themselves  committed  a  breach  of  contract  or  confidence,  or  were 
fully  aware  of  all  the  circumstances.  The  weakness  of  the  remedy 
for  such  a  breach  lies  in  the  fact  that  it  probably  could  not  be  pur- 
sued against  a  purchaser  for  value  without  notice.  If  A.  steals 
B.'s  manuscript  and  sells  it  as  his  own  work  to  C.  who  publishes 
it  innocently  (c),  A.  can  hardly,  it  is  thought,  allege  any  breach 
of  trust  or  confidence  against  C.  (d),  although  ignorance  is  no 
defence  to  an  action  for  breach  of  the  proprietary  right  conferred 
by  copyright  (e) . 

(i)  Duke  of  Queensberry  v.  Shebbeare  (1758),  2  Eden,  329;  and  see  as  to 
letters,  post,  pp.  44,  45. 

(m)  Lamb  v.  Evans,  (1893)  1  Ch.  218;  Merryweather  v.  Moore,  (1892)  2  Ch. 
518;  Robb  v.  Green,  (1895)  2  Q.  B.  315;  Measures,  Ltd.  v.  Measures,  (1910) 
2  Ch.  248;  Amber  Size  Co.  v.  Menzel,  (1913)  2  Ch.  239. 

(k)  Louis  V.  Smellie  (1895),  W.  N.  115;  11  Times  L.  E.  615;  Tiich  v. 
Priester  (1887),  19  Q.  B.  D.  629. 

()/)  Abernethy  v.  Hutchinson  (1825),  3  L.  J.  (0.  S.)  Cli.  209;  Lnmb  v. 
Evans,  (1893)   1  Ch.  218,  231. 

(z)  (1894),  11  T.  L.  E.  515;  of.  Exchange  Telegraph  Co.  v.  Central  Nens, 
(1897)  2  Ch.  48. 

(a)  Pollard  v.  Photographic  Co.  (1888),  40  Ch.  D.  345.  Circumstances  may, 
of  course,  rebut  this  presumption:  Ellis  v.  Marshall  (1895),  64  L.  J.  Q.  B. 
757;  and  see  "Artistic  Copyright,"  Chapter  IV.,  post. 

(6)  Caird  v.  Sime  (1887),  12  A.  C.  326. 

(c)  I.e.,  without  notice  express  or  implied  of  the  ciroumstanocs. 

Id)  Philip  V.  Pennell,  (1907)  2  Ch.  577. 

(e)  Mansell  v.  Valley  Printing  Co.,  (1908)  2  Ch.  441;  but  A.  raig'ht  sue 
for  trespass,  ante.  p.  23. 
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On  the  other  hand,  the  right  to  restrain  the  publication  of  a  Cap.  I. 
work  upon  the  ground  that  to  do  so  would  be  a  breach  of  trust  or  information 
confidence  is,  it  is  submitted,  a  larger  right  than  the  proprietary  ug"!;* 
right  of  copyright.  There  can  be  no  copyright  in  ideas  or  in-  breach  of 
formation,  and  it  is  no  infringement  of  copyright  to  adopt  tho 
ideas  of  another  or  to  publish  information  received  from  another, 
provided  there  is  no  copying  of  the  language  in  which  those  ideas 
have,  or  that  information  has,  been  previously  embodied  (/) ;  but 
if  the  ideas  or  information  have  been  acquired  under  such  cir- 
cumstances that  it  would  be  a  breach  of  faith  to  publish  them,  the 
Courts  will  grant  an  injunction  against  any  person  who  does  so. 
Thus,  in  Exchange  Telegraph  Co.  v.  Gregory  d;  Co.  (g)  tho 
plaintiffs,  under  a  contract  with  the  committee  of  the  London 
Stock  Exchange,  obtained  valuable  information  as  to  the  prices 
of  stocks  and  shares  from  time  to  time  during  the  day.  This 
information  the  plaintiffs  handed  on  to  their  subscribers  by  means 
of  tape  machines,  the  subscribers  expressly  agreeing  not  to  sell 
or  communicate  to  non-subscribers  tho  intelligence  thus  supplied 
to  them.  The  defendants  had  been  at  one  time  subscribers  of 
the  plaintiffs',  but  the  latter  had  recently  refused  to  continue 
them  as  such,  and  they  had  succeeded  in  surreptitiously  obtaining 
the  information  from  another  subscriber,  and  posted  the  informa- 
tion thus  received  in  their  offices.  The  Court  granted  an  in- 
junction restraining  the  defendants  from  infringing  the  plaintiffs' 
copyright  and  from  continuing  to  induce  any  subscriber  of  the 
plaintiffs  to  supply  them  with  the  information  in  breach  of  his 
contract  with  tho  plaintiffs.  This  is  one  of  those  cases  in  ^\hich 
it  is  difficult  to  say  how  far  the  decision  ^\•as  based  upon  infringe- 
ment of  common  law  copyright,  and  how  far  upon  the  breach  of 
confidence,  but  the  point  of  distinction  between  this  case  and 
the  earlier  case  of  Chilton  v.  Progress  Printing  Co.  (h)  seems 
to  be  that  in  the  latter  case  thorn  were  no  circumstances  of  bad 
faith.  There  the  plaintiff,  who  was  the  publisher  of  a  registered 
weekly  periodical,  inserted  each  week,  under  the  title  of  "  One 
Horse  Selections,"  a  list  of  horses  which  he  expected  to  win  at 
races  in  the  ensuing  week.  The  defendants  published  each  day 
at  race-meetings  a  sheet  or  card  giving,  under  the  title,  "  Tho 
Specials,  One  Horse  Finals,"  a  list  of  horses  which  the  plaintiff 
and  other  sporting  authorities  had  selected  as  likely  to  win  in 

(/)  Ante,  p.  2;  HoUinrake  v.  Tmswell,  (1894)  3  Ch.  420;  Walter  v. 
Steinkopff,  (1892)  3  Ch.  489;  Chilton  v.  Progress  Printing  Co.,  (1895)  2 
Ch.  29;  Rees  v.  Robbing,  Times,  4th  July,  1914;  but  see  Corelli  v.  Gray  (1913), 
30  T.  L.  R.  116. 

(,-7)  (1896)  1  Q.  B.   147.  (/()   (1895)  2  Ch.  29, 

3(2) 
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Cap.  I.  races  on  that  particular  day,  with  the  names  of  those  who  had 
selected  them.  The  Court  of  Appeal  held,  affirming  Kekewich,  J., 
that  the  announcement  of  the  horses  which  the  plaintiff  had 
selected  as  winners  was  not  in  the  nature  of  a  literary  composition 
which  could  be  protected  under  the  Copyright  Acts,  and  that  the 
defendants  had  not  infringed  the  copyright  in  the  plaintiffs' 
periodical. 

The  case  of  Exchange  Telegraph  Co.  v.  Gregory  &  Co.  wa.s 
followed  in  the  case  of  Exchange  Telegraph  Co.  v.  Central 
Neivs  (i),  where  an  injunction  was  sought  to  restrain  the  defen- 
dants from  improperly  copying  information  as  to  the  results  of 
horse  races  at  Manchester,  collected  by  the  plaintiffs  and  com- 
municated to  the  plaintiffs'  subscribers,  and  for  communicating 
the  information  so  copied  to  the  defendants'  subscribers.  It  was 
sought  to  distinguish  this  case  from  the  case  of  Exchange  Tele- 
graph Co.  V.  Gregory  &  Co.,  on  the  ground  that  the  result  of  a 
horse  race  is  public  property,  but  Mr.  Justice  Stirling  refused 
to  acknowledge  the  distinction.  "The  information,"  he  said, 
"  was  not  made  known  to  the  whole  world;  it  was,  no  doubt,  known 
to  a  large  number  of  persons,  but  a  great  many  more  were  ignorant 
of  it.  By  the  expenditure  of  labour  and  money  the  plaintiffs  had 
acquired  this  information,  and  it  was,  in  their  hands,  valuable 
property  in  this  sense- — that  persons  to  whom  it  was  not  known 
were  willing  to  pay,  and  did  pay,  money  to  acquire  it.  .  .  . 
I  think  that  it  is  established  as  against  the  syndicate  that  they 
published  for  their  own  benefit  information  acquired  from  or 
through  some  subscriber  to  the  plaintiffs,  with  knowledge  or  notice 
on  the  part  of  their  manager  that  it  was  acquired  contrary  to  the 
terms  imposed  on  the  plaintiffs'  subscribers."  An  injunction 
was  accordingly  granted. 
Philip  v.  The  point  now  contended  for  was  recognised  by  Kekewich,  J., 

in  the  case  of  Philip  v.  Pennell  (Jc).  There  the  plaintiffs  sought 
to  restrain  the  defendants  from  publishing  letters  written  by 
Mr.  Whistler,  the  artist,  or  the  information  contained  in  them, 
in  a  biography  of  Mr.  Whistler  proposed  to  be  published  by  the 
defendants.  Inasmuch  as  the  letters  were  in  the  lawful  possession 
of  the  defendants,  Kekewich,  J.,  refused  to  prohibit  them  from 
making  use  of  the  information  they  might  derive  from  a  perusal 
of  the  letters,  although  he  indicated  that  he  might  have  arrived 
at  a  different  conclusion  if  there  had  been  any  circumstances  which 

(0   (1897)  2  Ch.  48;  Ecrohange  Telegraph  Co.  v.  Hownrrl  (1906),  22  T.  L.  R. 
374. 

(;!:)  (1907)  2  Ch.  577, 


Pennell. 
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would  have  rendered  it  a  breach  of  confidence  on  the  part  of  the      Cap.  I. 
defendants  to  make  use  of  that  information. 

Finally,  in  the  recent  case  of  Amber  Size  Co.  y.  Menzel  (Z)  the  Am&erSize 
Court  granted  an  injunction  against  a  dismissed  servant  of  the 
plaintiff  company,  restraining  him  from  making  any  use  of  in- 
formation as  to  a  secret  process  of  manufacture  obtained  in  the 
course  of  his  confidential  employment  with  the  plaintiffs,  although 
the  defendant  had  not  abstracted  anything  tangible,  such  as  a 
list  of  customers,  and  was  not  proposing  to  publish  the  information 
he  had  gained,  but  simply  to  use  the  same  for  the  benefit  of  a 
rival  firm  into  whose  employment  he  had  subsequently  entered. 
Mr.  Justice  Astbury  granted  an  injunction  in  general  terms 
restraining  the  defendant  from  using  the  whole  or  any  material 
part  of  the  plaintiffs'  secret  method  or  process  of  manufacture, 
the  knowledge  of  which  was  acquired  or  obtained  by  him  during 
his  employment  by  the  plaintiffs,  and  from  disclosing  to  any  other 
person,  company,  or  firm  any  information  with  respect  thereto  (m). 

We  now  propose  to  consider  what  is  meant  by  "publication"  Whatia 
of  a  work;  in  other  words,  the  circumstances  under  which  J^p^blica- 
a  work  ceases  to  fall  Avithin  the  class  of  unpublished  works  tio"-" 
and  becomes  a  published  work.  By  sect.  1,  sub-sect.  3  of 
the  Act  it  is  provided  that,  "for  the  purposes  of  this 
Act,  '  f)ublication '  in  relation  to  any  work  means  the  issue 
of  co23ies  of  the  work  to  the  public,  and  does  not  include  the 
performance  in  public  of  a  dramatic  or  musical  work,  the  delivery 
in  public  of  a  lecture,  the  exhibition  in  public  of  an  artistic  work, 
or  the  construction  of  an  architectural  work  of  art,  but  {sic),  for 
the  purposes  of  this  provision,  the  issue  of  photographs  and  en- 
gravings of  works  of  sculpture  and  architectural  works  of  art 
shall  not  be  deemed  to  be  publication  of  such  works."  It  is  also 
enacted  by  sect.  35,  sub-sect.  2,  that,  "  for  the  purposes  of  this  Act 
(other  than  those  relating  to  infringements  of  copyright)  a  work 
shall  not  be  deemed  to  be  published  or  performed  in  public,  and 
a  lecture  shall  not  be  deemed  to  be  delivered  in  public,  if  pub- 
lished, performed  in  public,  or  delivered  in  public,  without  the 
consent  or  acquiescence  of  the  author,  his  executors,  administrators, 
or  assigns."  And,  inasmuch  as  a  published  work  is  only  entitled 
to  copyright  under  the  Act  of  1911  if  it  is  first  published  within 
the  parts  of  His  Majesty's  dominions  to  which  that  Act  ex- 

(0   (iai3)  2  Ch.  239;  see  also  LUJwlite  v.  Travis  (1913),  30  R.  P.  C.  266, 
532. 
(to)  See  also  Lord  Ashburton  v.  Pape,  (1913)  2  Ch.  469. 
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tends  (n),  it  is  ijrovided  by  sub-sect.  2  of  sect.  35,  that  "for  the 
purposes  of  this  Act  a  work  shall  be  deemed  to  be  first  published 
within  the  parts  of  His  Majesty's  dominions  to  which  this  Act 
extends,  notwithstanding  that  it  has  been  published  simultaneously 
in  some  other  place,  unless  the  publication  in  such  parts  of  His 
Majesty's  dominions  as  aforesaid  is  colourable  only  and  is  not 
intended  to  satisfy  the  reasonable  requirements  of  the  public,  and 
a  work  shall  be  deemed  to  be  published  simultanieously  in  two 
places,  if  the  time  between  the  publication  in  one  such  place 
and  the  publication  in  the  other  place  does  not  exceed  fourteen 
days  or  such  longer  period  as  may,  for  the  time  being,  be  fixed 
by  Order  in  Council." 

Inasmuch  as  publication  is  to  mean  the  issue  of  "copies"  to 
the  public,  it  follows  that  a  ^\ork  cannot  be  orally  published  (o), 
or  that  there  can  be  no  publication  of  a  work  of  which  there  only 
exists  a  single  example.  The  writer  of  a  literary  work  may 
permit  his  manuscript  to  be  viewed  or  read  by  any  number  of 
persons  without  thereby  publishing  his  work;  it  is  even  doubtful 
whether  an  artist  can  "publish"  his  work  by  making  a  single 
r&plica,  for  the  Act  speaks  of  "copies."  The  only  way,  there- 
fore, in  which  a  painting  or  drawing  can,  in  an  ordinary  way, 
be  published,  would  seem  to  bo  by  the  publication  of  photographs 
or  engravings  of  the  original  work,  and  it  is  to  be  noticed  that  the 
issue  of  photographs  and  engravings  of  works  of  sculpture  and 
architectural  works  of  art  are  not  to  be  deemed  publication  of 
such  works.  The  reason  for  distinguishing  in  this  respect  works 
of  sculpture  and  architecture  from  other  artistic  works  is  not  very 
apparent;  and  if  the  distinction  lies  between  works  in  the  round 
and  works  in  the  flat,  it  is  one  which  is  not  very  convincing  (p). 

The  only  way,  therefore,  in  which  works  of  sculpture  can  be 
published  will  probably  be  by  means  of  castings  from  the  original 
work.  Moreover,  it  would  seem  that  sculptors  and  architects  can 
never  object  to  their  unpublished  works  being  engraved  or  photo- 
graphed, except  upon  the  ground  of  a  breach  of  confidence,  for, 
although  one  of  the  j^roprictary  rights  conferred  upon  authors  of 


(k)  Sect.  1  (1);  sect.  29(1)  (a). 

(o)  In  this  respect  the  law  has  been  altered  by  the  Act  of  1911:  seei 
BoncicaiiU  V.  CImtterton  (1878),  5  Ch.  D.  267;  Walter  v.  Lmw.  (1900)  A.  C. 
539;  Caird  v.  Sime  (1887),  12  A.  C.  326.  It  is  submitted,  therefore,  that 
although  the  section  only  states  that  performance  in  public  of  a  "  dramatic 
or  musical  work  "  is  not  publication,  public  performance  of  a  literary  work,  If 
public  performance  of  such  a  work  be  possible,  is  not  publication  of  the  work. 

(p)  It  may  be  said  that  works  of  sculpture  and  architecture  are  generally 
to  be  found  in  public  places,  but  sect.  2  (1)  (iii)  expressly  permits  photo- 
graphs, &c.  of  such,  works  if  "  permanently "  situate  in  public  places  and 
buildings.  -     ' 
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unpublished  works  is  "  to  publish  the  work  or  any  substantial  part      Cap.  I. 

thereof "  (g'),  the    issue  of   photographs  or  engravings  of    works 

of  sculpture  and  architecture  is  not  "publication,"  and  therefore 

the  proprietary  right  referred  to  is  not  infringed. 

The  question  may,  perhaps,  arise  as  to  whether  what  would  A  "copy"  for 
.■11  ci  ,,      »  ,     »         ,  ,.■(.•  purposes  of 

certainly  be  a      copy      or  a  work  tor  the  purposes  o±  iniringe-  publication 

ment  of  copyright  is  a  "copy"  for  the  purposes  of  publication,  l^p-^'^^'*^®'^ 

For  instance,  if  A.  were  to  translate  his  manuscript  work  and  "copy  "for 

publish  the  translation  before  the  original,  would  this  be  a  publi-  fnfrm^e-° 

cation  of  the  original?    Upon  the  whole,  it  is  submitted  that  it  ment. 

would  be   so,   upon  the  same  principle  that  the  publication  of 

photographs  of  a  painting  would  be  a  publication  of  the  painting 

itself,  but,  of  course,  if,  say,  specimen  pages  of  a  literary  work 

were  distributed  prior  to  the  entire  work   being  published,  this 

could  not  be  more,  than  a  publication  of  the   specimen  pages. 

So,  the  publication  of  a  pianoforte  arrangement  of  an  opera,  or 

that  of  a  few  of  the  orchestral  parts,  would  not  be  a  publication  of 

the  opera  itself  (r).     Again,  although  it  is  now  an  infringement 

of  the  copyright  in  a  work  to  make  any  record,  perforated  roll,  or 

other  contrivance  by  means  of  which  the  work  may  be  mechanically 

performed  or  delivered  (s),  the  publication  of  records  or  rolls  would 

not  be  a  publication  of  the  original  work,  for  such  records  or  rolls 

are  not  "  copies  "  of  that  work  {t). 

In  order  that  there  shall  be  a  publication  of  a  work,  not  only  When  a  work 

must  the  copies  be  made,  but  copies  must  be  "issued"  to  the  to  the  public. 

"public."     Clearly,  i&sue  for  the  purposes  of  sale  is  not  essential, 

although,  no  doubt,  if  copies  are  issued  for  such  a  purpose,  this 

would  amount  to  publication  (u) .     A  presentation  of  copies  on 

the  part  of  the  author  to  individuals,  or  to  a  limited  class,  or  even 

the  sending  of  advance  copies  to  the  press  for  review  would  not, 

it  is  thought,  be  publication,  but  gratuitous  circulation  generally 

would  seem  to  be  so  (x).     Thus,  in  Prince  Albert  v.  Strange  {y) 

it  appeared  that  her  late  Majesty  Queen  Victoria  and  the  late 

Prince  Consort  had  given  to  their  intimate  friends  lithographic 

copies  of  drawings  and  etchings  which  they  had  made  for  their 

own  amusement.     This  was  held  to  be  a  private  circulation  of 

copies,  and  hence  not  a  publication. 

(?)  Sect.  1  (2). 

(>■)  Boosey  v.  Fairlie  (1877),  7  Ch.  D.  301. 
(s)  Sect.  1  (2)  (d). 

(<)   Boosey   v.    WMght,    (1900)    1   Ch.    122;    Monektoii    v.    Gyamophoae   Co. 
(1912),  106  L.  T.   84. 
(u)   White  V.  Qeroch  (1819),  2  B.  &  Aid.  298. 
(x)  Novdlo  V.  Sudlow  (1852),  12  C.  B.  177. 
Xy)  (1849),  2  De  G.  &  Sm.  662. 
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Cap.  I. 

Circulation 
among 
pupils  of 
a  system 
of  book- 
keeping. 


Publication 
not  a  ques- 
tion of 
number  of 
copies  sold. 


Public  per- 
formance 
is  not 
publication. 


In  an  American  case  (z)  it  appeared  that  the  plaintiff,  who 
was  a  teacher  of  book-keeping,  had  written  his  system  of  instruc- 
tion on  separate  cards,  for  the  convenience  of  giving  instruction 
to  his  pupils.  He  had  permitted  them  to  copy  these  cards  for  their 
own  convenience,  and  to  enable  them  to  instruct  others.  The 
defendant  published  copies  of  the  cards,  which  he  had  obtained 
while  a  pupil  in  the  school,  and  maintained  that  the  plaintiff, 
by  permitting  his  manuscripts  to  be  so  copied,  had  abandoned 
them  to  the  public.  The  court,  however,  held  this  to  be  a  private 
circulation  of  copies,  which  did  not  prejudice  the  owner's  common 
law  rights.  "  The  students  of  Bartlett  who  made  these  copies," 
said  Mr.  Justice  McLean,  "  have  a  right  to  them  and  their  use 
as  originally  intended.  But  they  have  no  right  to  a  use  which 
was  not  in  the  contemplation  of  the  complainant  and  of  them- 
selves when  the  consent  was  first  given  ....  The  lecturer 
designed  to  instruct  his  hearers,  and  not  the  public  at  large.-  Any 
use,  therefore,  of  the  lectures  which  should  operate  injuriously  to 
the  lecturer  would  be  a  fraud  upon  him  for  which  the  law  would 
give  him  redress." 

The  question  of  publication  does  not  depend  on  the  number 
of  copies  sold  or  given  away;  because  the  sale  of  one  copy  only  is 
as  clearly  a  publication  as  is  the  sale  of  ten  thousand.  Nor  can 
it  be  essential  that  a  single  copy  be  disposed  of  before  the  work  can 
be  said  to  be  published,  for  the  work  is  published  when  it  is  issued 
to  the  public.  The  act  of  publication  is  the  act  of  the  author, 
and  cannot  be  dependent  upon  the  act  of  a  purchaser.  Printing- 
does  not  amount  to  publication,  for  it  is  obvious  that  it  may  be 
withheld  from  the  public  long  after  it  is  in  print.  To  constitute 
publication  it  is  necessary  that  the  work  shall  be  exposed  for  sale 
or  offered  gratuitously  to  the  general  public,  so  that  any  person 
may  have  an  opportunity  of  enjoying  that  for  which  copyright  is 
intended  to  be  secured. 

The  performance  in  public  of  a  dramatic  or  musical  work,  and 
the  delivery  in  public  of  a  lecture,  are  not  publication  of  the  work 
or  lecture  (a) .  This  would  have  been  reasonably  clear  without  any 
express  provision  to  that  effect,  for  obviously  a  performance  is 
not  an  "  issue  of  copies,"  but  it  was  perhaps  as  well  to  emphasise 
the  point,  because  in  this  respect  the  Act  of  1911  effects  an  altera- 
tion in  the  law,  it  having  been  held  under  the  old  law  that  a 
dramatic  work  was  published  by  being  publicly  performed  (6). 

(z)  Bartlett  v.  Crittenden  (1849),  4  McLean,  300;  5  ib.  32. 
(o)  Sect.  1  (3). 

(i)  BoucicauU  v.  Belufidd  (1863),  1  H.  &  M.  597:  BoucicauU  v,  Cluttterton 
(1878),  5  Ch.  D.  267. 
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Neither  is  the  exhibition  in  public  of  an  artistic  work  (c),       Cap.  I. 
or  the  construction  of  an  architectural  work  of  art,  publication  of  Nqv  public 
it.    It  was  held,  under  the  old  law,  that  exhibition  of  a  painting  exhibition, 
in  a  public  gallery,  the  rules  of  which  forbade  the  public  to  copy, 
was  not  a  publication  of  the  work  (d). 

A  British  subject,  by  first  publishing  his  work  in  a  foreign  Simultaneous 
country  in  the  absence  of  international  agreement,  loses  his 
British  copyright,  but  not  if  it  is  "  simultaneously  "  published  in 
Great  Britain  and  the  foreign  country;  and  in  order  that  tho 
publication  shall  be  "  simultaneous  "  the  difference  between  tho 
actual  dates  of  publication  must  not  exceed  fourteen  days,  and  the 
publication  in  Great  Britain  must  not  be  "  colourable  only," 
but  "  intended  to  satisfy  the  reasonable  requirements  of  the 
public  "  (e).  The  question  as  to  what  is  a  "  colourable  "  publica- 
tion arose  in  the  case  of  Francis,  Day  d  Co.  v.  Eeldman  d  Co.  (/). 
There  the  plaintiffs  were  the  owners  of  the  copyright  in  a  song 
called  "  You  made  me  love  you  (I  didn't  want  to  do  it),"  which 
was  composed  by  an  American  author,  who  assigned  his  copyright 
in  it  to  a  firm  in  New  York.  This  firm  published  the  song  simul- 
taneously in  New  York  and  Canada  on  the  5th  May,  1913.  In 
April,  1913,  they  sent  twelve  copies  of  the  song  to  the  plaintiffs 
with  instructions  to  copyright  the  song  in  the  United  Kingdom 
on  the  5th  May,  1913.  On  that  day  the  plaintiffs  sent  one  copy 
to  the  British  Museum,  and  one  copy  they  filed  at  their  London 
office.  They  also  sent  four  copies  to  the  agent  for  receiving  copies 
for  tho  University  libraries,  and  the  remaining  six  copies  they 
exposed  for  sale  on  the  counter  in  the  retail  department  of  their 
-business  premises  in  London.  They  did  not  advertise  the  song, 
and  there  was  no  immediate  demand  for  it,  but  subsequently  it 
became  a  great  success,  made  large  sales,  and  the  plaintiffs 
acquired  the  copyright  for  the  United  Kingdom.  It  was  held 
that  the  publication  in  England  on  the  5th  May,  1913,  was  not 
"  colourable  only,"  and  that  it  was  sufficient  to  show  that  there 
was  an  intention  to  satisfy  the  demands  of  the  public  if  such 
demand  should  arise. 

We  have  already  pointed  out  (g)  that  an  unpublished  work  may  The  effect  of 

for  the  time  being  be  unprotected  in  England  which  might  at  a  acquisition 

subsequent  date  become  entitled  to  protection.    For  instance,  apart  of^<»pyr^gtt 

protected 
(e)  Or,  presumably,  a  copy  of  the  work.     It  seems  to  follow  that  mere  work, 
exhibition  of  an  artistic  work  is  not  an  infringment  of  copyright. 

(d)  Turner  v.  Bobinson  (1860),  10  Ir.  Ch.  121,  510. 

(e)  Sect.  35  (3). 

(/)  (19U)  W.  N.  258. 
Ig)  Ante,  p.  27. 
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^'^^^  I-  from  international  arrangements,  a  foreign  artist  does  not,  by 
exhibiting  his  painting  in  England,  become  entitled  to  copyright 
there.  Until  he  has  issued  copies  to  the  public,  any  person  is  at 
liberty  (unless  acting  in  breach  of  confidence)  to  photograph, 
engrave,  or  otherwise  copy,  the  original  work,  and  to  sell  those 
copies  in  England.  This,  again,  being  done  without  the  consent 
of  the  artist,  does  not  "publish"  the  work  (fe),  and,  therefore, 
if  the  artist  subsequently  himself  issues  copies  to  the  public  he 
thereby  gains  copyright  in  his  original .  What,  then,  is  the  position 
of  the  first  copyist  ?  Clearly,  he  cannot  be  sued  for  piracy  merely 
because  he  has  in  his  possession  copies  of  the  work,  for  those  copies 
were  lawfully  made,  and  the  subsequent  acquisition  of  copyright 
by  the  author  cannot,  prima  facie,  have  a  retrospective  effect  so  as 
to  render  an  act  unlawful  which  was  perfectly  lawful  at  the  time  it 
was  committed.  It  i§  equally  clear  that  the  copyist  cannot  make 
or  print  any  further  copies,  but  it  is  not  so  clear  whether  he  can 
dispose  of  copies  which  he  has  on  hand  at  the  date  when  the 
artist  acquired  his  copyright.  It  is,  however,  submitted  that  the 
first  copyist  does  not  infringe  the  copyright  of  the  artist  by  selling 
or  otherwise  disposing  of  copies  lawfully  made  by  him.  It  is,  no 
doubt,  provided  by  sect.  .2  (2)  of  the  Act  that  copyright  shall  be 
deemed  to  bo  infringed  by  a  person  who  {inter  alia)  sells  or  exposes 
for  sale  any  work  which  to  his  knowledge  infringes  copyright, 
but  by  sect.  35  (1)  an  infringing  copy  is  defined  as  meaning  any 
copy  "  made  or  imported  in  contravention  of  the  provisions  of 
this  Act."  In  the  case  supposed,  the  copies  were  not  "  made  "  in 
contravention  of  the  provisions  of  this  Act,  and  it  is  submitted 
that  it  follows  that  the  copies  lawfully  made  may  be  disposed 
of  without  exposing  the  copyist  to  an  action  for  infringement  of 
copyright.  The  case  seems  to  be  somewhat  analogous  to  the  case 
of  a  person  who  has  assigned  his  copyright,  or  granted  a  licence 
to  publish  for  a  term  which  has  expired.  It  was  held,  under  the 
old  law,  that  an  assignor  could  dispose  of  copies  manufactured 
before  the  date  of  his  assignment  (^),  and  that  a  licensee  could  do 
the  same  with  regard  to  copies  manufactured  before  his  licence 
ran  out  (j).  In  the  latter  case  Vice-Chancellor  Wood  remarked 
"  the  Copyright  Acts  were  directed  against  unlawful  printing;  and 
when,  as  in  this  case,  the  defendant  had  acquiredthe  right  of  law- 
fully printing  the  work,  he  was  at  liberty  to  sell  at  any  tiine  what 
he  had  so  printed."     No  doubtj,  the  dicta  in  the  recent  case  of 

(A)  Sect.  35  (2). 

(0  Taylor  v.  Pillow  (1869),  L.  E.  7  Eq.  418. 

(/)  Howitt  V.  Hall  (1862),  6  L.  T.  348. 
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Monckton  v.  Pathe  Freres  (fc),  in  which  it  was  held  that  gramo- 
phone records  lawfully  made  could  not  be  lawfully  sold  without 
payment  of  royalties,  are  contrary  to  the  \iew  hero  expressed, 
but  sect.  35  (1)  does  not  appear  to  have  been  called  to  the  atten- 
tion of  the  Court.  It  is,  no  doubt,  true,  as  the  Lords  JusEices. 
stated,  that  the  making  of  an  infringing  copy  and  the  selling  of 
an  infringing  copy  are  two  distinct  breaches  of  the  Act,  but 
before  a  person  can  be  held  liable  for  the  second  breach  it  must  be 
shown  that  the  copy  he  sells  is  an  "  infringing  copj^  "  within  the 
meaning  of  the  Act  (I). 

Two  classes  of  works  which  will  frequently  remain  unpublished 
call  for  some  special  observations,  namely,  letters  and  lectures. 

It  is  clear  that  a  letter  is  an  "  original  literary  work,"  and  there-  Copyright 
fore  entitled  to  copyright.  It  is  also  clear  that  the  writer  of  an 
ordinary  private  letter  does  not  by  sending  the  same  to  his  cor- 
respondent thereby  publish  the  letter,  although  it  would  be 
different  if  he  wrote  his  letter  to  a  newspaper.  Under  the  old 
law,  it  was  constantly  affirmed  that  the  copyright  in  a  letter  under 
normal  circumstances  remained  in  the  writer,  but  that  the  owner- 
ship of  the  paper  upon  Avhich  the  letter  ■\\"as  written  jjassed  to  the 
receiver  (to).  The  fact  that  the  letters  are  of  no  literary  value 
is  quite  immaterial  (n) .  From  the  general  statement  above"  made, 
exceptions  might  arise  in  special  instances,  such  as  in  the  case  of 
letters  written  by  an  agent  to  or  for  his  principal,  and  other  cases 
where  the  conditions  indicated  that  the  property  in  the  form  or 
expression  was  intended  to  be  in  another  than  the  writer.  Thus, 
it  was  held  that  the  letters  which  an  officer  of  an  insurance  com- 
pany had  written  in  the  discharge  of  his  official  duties  became  the 
property  of  the  company  (o).  "  If  the  solicitor  of  an  assurance 
company,  established  in  London,"  said  the  Master  of  the  Rolls  in 
the  case  cited,  "  by  the  direction  of  the  directors,  wrote  a 
letter  to  one  of  the  shareholders  in  the  country,  it  is  clear  that 
such  letter  is  not  the  property  of  the  solicitor,  and  that  he  cannot 

(k)   (1914)  1  K.  B.  395. 

(I)  It  is  not  suggested  that  the  actual  decision  in  this  case  was  wrong,  having 
regard  to  the  special  provisions  of  the  Act  relating  to  mechanical  contrivances.  • 
The  case  will  be   more  fully   considered  in  the  Cliapter  upon  "  Mechanical 
Contrivances,"  post. 

(»i)  Pope  V.  Curl  (1741),  2  Atli.  342;  Oliver  v.  Oliver  (1861),  11  C.  B. 
N".  S.  139;  Howard  v.  Gwnn  (1863),  32  Beav.  462;  Lytton  v.  Devey  X\%9ii), 
34  L.  J.  Ch.  293;  Labouehere  v.  Hess  (1898),  77  L.  T.  559;  Maomillan  v. 
Bent,  (1907)  1  Ch.  107;  Philip  v.  Pennell,  (1907)  2  Ch.  577.  In  Labouchere 
v.  Hess,  Mr.  Justice  North  did  not  consider  it  clearly  established  by  the  cases 
that  the  property  in  the  paper  is  in  the  receiver,  but  it  is  thouglic  that  there, 
really  is  no  doubt  upon  the  point. 

(«)  Walter  v.  Xa«e,,(1900)  A.  C.  539. 

(o)  Howard  v.  Gunn  (1863),  32  Beav.  462. 
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say  that  tho  company  have  not  a  right  to  publish  it.  Take  it 
a  step  further,  and  assume  that  tho  solicitor  wrote  a  letter,  but 
not  by  the  direction  or  on  behalf  of  the  directors,  though  it  had 
all  tho  appearance  of  being  written  on  their  behalf  and  by  their 
direction.  Thus,  if  it  were  written  to  a  person  who  proposed  to: 
take  shares  in  the  company,  and  it  related  to  the  affairs  of  the 
company,  and  contained  authoritative  information  on  behalf  of 
the  company  in  answer  to  an  application  for  shares,  and  the 
person  who  receives  it  treats  it  as  such,  and  sends  back  to  the 
company,  objecting  to  its  contents,  shall  the  solicitor  be  allowed 
to  complain  of  its  publication,  and  to  insist  that  it  is  a  private 
letter,  though  it  appears  to  be  written  on  behalf  of  the  directors? 
The  answer  is,  if  that  be  so,  it  ought  not  to  have  been  written. 
It  has  all  the  appearance  of  having  been  "\\ritten  by  the  plaintiff 
on  their  behalf,  and  Jamieson  [the  person  to  whom  it  was  written] 
so  treats  it,  for  he  writes  to  the  manager  in  answer  to  it.  Can 
the  plaintiff  be  allowed  to  say  that  the  comjDany  have  no  right 
to  publish  it?  and  if  they  have,  is  not  the  defendant  entitled,  as 
regards  the  plaintiff,  to  bring  it  forward?  It  is  obvious  that  this 
was  not  a  private  letter,  and  was  not  intended  to  be  a  private 
letter." 

The  Copyright  Act,  1911,  has  made  no  alteration  in  the  law 
as  to  the  proprietorship  of  the  copyright  in  a  letter  (p),  and  in  the 
paper  upon  which  the  letter  is  written,  except  that  if  a  letter  is 
composed  by  A.  on  behalf  of  B.,  the  copyright  will  only  belong 
to  B.  if  A.  is  under  a_  contract  of  service  or  apjjrenticeship  (q). 
Although  a  solicitor  is  not  generally  under  any  contract  of  service 
with  his  employer,  the  actual  decision  in  Howard  v.  Gtmn  would 
be  the  same  under  the  new  law,  for  the  solicitor  could  not,  under 
the  circumstances,  object  to  the  publication  by  the  company — his 
consent  would  be  implied  (r). 

The  relative  rights  of  the  writer  and  the  receiver  of  a  letter 
must,  however,  vary  under  different  circumstances.  If  the  letter 
was  sent  with  a  request  for  return  of  the  manuscript,  the  property 
in  the  paper  would  not  pass  to  the  recipient:  if  the  letter  were 
marked  "  private  and  confidential,"  this  also  would  be  a  matter 

(p)  The  composer  of  the  letter  is  clearly  its  author  (sect.  5  (1)). 

(g)  Sect.  5  (1)  (b). 

(»•)  Sect.  2(1).  See  Chapter  "Assignment  of  Copyright,"  post.  The  Act 
of  1911  has  also  incidentally  overruled  the  case  of  Maomillan  v.  Bent  ((1907) 
1  Ch.  107),  where  it  was  held,  upon  the  peculiar  wording  of  sect.  3  of  tlio 
Literary  Copyright  Act,  1842,  that  the  copyright  in  letters  first  published 
after  the  writer's  death  vested  in  the  owners  of  the  manuscript,  i.e.,  the  paper 
upon  which  the  letters  were  written.  The  case  did  not  decide  that  the  executors 
of  the  deceased  writer  might  not,  under  some  circumstances,  have  restrained  the 
publication  on  the  ground  of  breach  of  confidence. 
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whicl)  would  have  to  be  regarded.  In  fact,  ordinary  correspon-  Cap.  I. 
denoe  will  generally  be  conducted  upon  the  understanding  that  it 
shall  not  be  published,  and,  if  it  were  published,  the  writer  of 
the  letters  ■\\ould  not  require  to  rely  upon  his  copyright  at  all, 
but  could  restrain  the  publication  as  a  breach  of  confidence  (s) . 
There  have  been  many  cases  in  Avhich  injunctions  have  been 
granted  upon  this  ground  (/).  On  the  other  hand,  circumstances 
may  imply  a  licence  to  publish.  The  case  of  a  letter  to  a  news- 
paper is  an  extreme  example,  in  which  case  not  only  does  the 
newspaper  obtain  the  right  to  publish  the  letter,  but  also  the  right 
to  alter  it,  so  long  as  the  alterations  are  not  of  a  nature  to  affeofc 
the  credit  or  literary  reputation  of  the  writer  (m).  Again,  a 
licence  to  publish  commercial  letters  will  be  more  readily  implied 
than  in  the  case  of  private  correspondence  {v).  It  would  seem  that 
letters  may  bo  published  if  the  object  of  doing  so  is  to  vindicate 
the  character  of  tlie  rocoivor  (;r);  but  not  for  the  purpose  of  repre- 
senting to  the  public  as  true  that  which  the  receiver  has,  in  legal 
proceedings  upon  that  very  question,  admitted  to  be  false  (y). 
Further,  the  person  lawfully  in  the  possession  of  a  letter  is  en- 
titled to  make  use  of  the  information  obtained  from  a  perusal  of 
it  without  copying  its  actual  language,  unless  there  are  any  cir- 
cumstances which  may  render  it  a  breach  of  trust  or  confidence 
for  him  to  do  so  (s). 

The  position  of  the  receiver  of  a  letter  is  that,  in  the  absence  The  right  of 
of  some  limitations,  imposed  either  by  the  subject-matter  of  the  of  a  letter  to 
letter  or  the  circumstances  under  which  it  is  sent,  he  has  an  the  material 

,.,.'.  .  upon  which 

unqualified  title  to  the  material  upon  which  it  is  written,  and  he  it  ia  written, 
can  deal  with  it  as  absolute  owner,  subject  only  to  the  proprietary 
right  retained  by  the  author  and  his  representatives  to  the  publi- 
cation or  non-publication  of, the  ideas  in  their  ijarticular  verbal 
expressions.  The  receiver  is  under  no  obligation  to  preserve  the 
letter  for  the  benefit  of  the  Avriter:  he  is  at  liberty  to  destroy  it, 

(s)  Sect.  31. 

(t)  Pope  V.  C'ln-l  (1741),  2  Atk.  342;  Thompson  v.  Stanhope  (Vlli'),  Amb. 
737;  Grmmrd  v.  Bunkin  (1809),  1  Ball  &  B.  207;  Gee  v.  Pritchard  (1818), 
2  Swans  418;  Palin  v.  Gathercole  (1844),  1  Coll.  C.  C.  565;  but  see  Per- 
ceval V.  Phipps  (1813),  2  V.  &  B.  19. 

(u)  Springfield  v.  Thame  (1903),  89  L.  T.  242,  in  which  case  it  was  held 
that  the  alterations  were  such  as  to  make  the  editor  the  "  author  "  of  the  com- 
munication. Cf.  Lee  V.  Gibbings  (1892),  9  T.  L.  R.  773;  Hogg  v.  Kirby 
(1803),  8  Ves.  215. 

(«;)  Perceval  v.  Phipps  (1813),  2  V.  &  B.  19. 

(k)  E.  of  Lytton  v.  Devey  (1884),  52  L.  T.  121;  Labouchere  v.  Hess 
(1898),  77  L.  T.  559;  Tolsom  v.  Marsh,  2  Story  (Amer.),  100;  Howard  v. 
Gunn  (1863),  32  Beav.  462. 

(y)  Palin  V.   Gathercole  (1844),  1  Coll.  C.  C.  565. 

(2)  Philip  V.  Pennell,  (1907)  2  Ch.  577;   Labouchere  v.  Hess,  supra. 
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-  '^*^-;^/,-  or  to  sell  it  for  waste  paper,  or  for  the  value  of  the  autograsph 
signature,  or  for  any  other  purpose,  if  he  pleases  (a). 

Power  of  The  government  has  a  right,  upon  grounds  of  public  policy,  to 

to  publish  or    publish  or  to  withhold  all  letters  addressed  to  the  public  offices  (fe). 

withhold  This  exception  in  favour  of  the  government  is  not  supposed  to 
make  such  communications  common  property,  to  be  published  by 
aily  person  who  may  see  fit,  without  the  sanction  of  the  govern- 
ment, nor  to  take  away  the  property  of  the  writers  or  their  repre- 
sentatives. "  In  respect  to  official  letters  addressed  to  govern- 
ment," observed  Mr.  Justice  Story  in  Folsom  v.  Marsh  (c),  "  or 
any  of  its  departments,  by  public  officers,  so  far  as  the  right  of 
the  government  extends  from  principles  of  public  policy  to  with- 
hold them  from  publication,  or  to  give  them  publicity,  there  may 
be  a  just  ground  of  distinction.  It  may  be  doubtful  whether  any 
public  officer  is  at  liberty  to  publish  them,  at  least  in  the  same 
age,  when  secrecy  may  be  required  by  the  public  exigencies, 
without  the  sanction  of  the  government.  On  the  other  hand,  from 
the  nature  of  the  public  service,  or  the  character  of  the  documents, 
embracing  historical,  military,  or  diplomatic  information,  it  may 
bo  right,  and  even  the  duty,  of  the  government,  to  give  them 
joublicity,  even  against  the  will  of  the  writers.  But  this  is  an 
exception  in  favour  of  the  government,  and  stands  upon  principles 
allied  to,  or  nearly  similar  to  the  right  of  private  individuals,  to 
whom  letters  are  addressed  by  their  agents,  to  use  them,  and 
publish  them,  upon  fit  and  justifiable  occasions.  But  assuming 
the  right  of  the  government  to  publish  such  official  letters  and 
papers,  under  its  own  sanction,  and  for  public  purposes,  I  am  not 
prepared  to  admit  that  any  f)rivate  persons  have  a  right  to  publish 
the  same  letters  and  papers  without  the  sanction  of  the  government 
for  their  own  private  profit  and  advantage.  Recently  the  Duke 
of  Wellington's  despatches  ha\'e,  I  believe,  been  published  by  an 
able  editor,  with  the  consent  of  the  noble  duke  and  under  the 
sanction  of  the  government.  It  would  bo  a  strange  thing  to  say, 
that  a  compilation  involving  so  much  expense  and  so  much  labour 
to  the  editor  in  collecting  and  arranging  the  materials,  might  be 
pirated  and  republished  by  another  bookseller,  perhaps  to  the  ruin 
of  the  original  publisher  and  editor.  Before  my  mind  arrives  at 
such  a  conclusion,  I  must  have  clear  and  positive  lights  to  guide 
my  judgment,  or  to  bind  me  in  point  of  authority.'' 

(«)  Baker  v.  Libbio  (1912),  an  American  case  reported  in  the  Annual  Report 
of  the  Eegister  of  Copyrights  for  the  years  1912,  19lS  (Letters  of  the  In-fe 
Mrs.  Eddy,  founder  of  Christian  Science;. 

(A)  Curtis  on  Copyright   (Amer.),  98. 

(c)  2  Story   (Amor.>,  lOO.- 
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The  protection  accorded  to  lecturers  was  under  the  law  prior  to  Cap.  1. 
the  Copyright  Act,  1911,  of  a  very  unsatisfactory  character  (d).  Lectures. 
and  that  Act  is  not  so  clear  upon  the  rights  of  lecturers  as  might 
be' desired.  Lectures  are  certainly  intended  to  be  protected,  for 
sect.  1,  sub-sect.  (2),  of  the  Act  states  it  to  be  an  infringement  of 
copyright  "  in  the  case  of  a  lecture  to  deliver  the  work  or  any 
substantial  part  thereof  in  public,"  and  a  "lecture"  includes 
an  address,  speech,  or  sermon  (e).  A  lecture,  therefore,  is  doubt- 
less intended  to  fall  within  the  class  of  "  original  literary  works  " 
upon  which  copyright  is  conferred  by  sect.  1,  sub-sect.  (1),  and 
it  ■  is  submitted  that  there  is  no  difficulty  in  so  classifying  the 
work,  even  although  it  be  an  entirely  extempore  speech  of  which  no 
manuscript  copy  or  note  exists.  For  the  purposes  of  acquisition 
of  British  copyright  a  speech  is  presumably  "  made  "  at  the  place 
where  it  is  first  delivered,  for,  even  although  it  may  have  pre- 
viously^ been  written  out  in  manuscript,  it  does  not  exist,  qua 
speech,  until  it  has  been  delivered  (/).  The  copyright  in  a  speech 
will  be  infringed  by  being  publicly  repeated  or  by  a  report  being  * 
taken  of  it,  for  "  copyright  "  means  the  "  sole  right  to  produce  or 
reproduce  the  work  or  any  substantial  part  thereof  in  any  material 
form  whatsoever  "  (g).  The  only  doubt  seems  to  be  as  to  whether 
there  is  any  possible  way  of  "  publishing  "  a  lecture.  As  we  have 
seen,  "  publication  "  for  the  purposes  of  the  Act  "  means  the  issue 
of  copies  of  the  work  to  tlie  public,  and  does  not  include  .  .  .  the 
delivery  in  public  of  a  lecture  "(^).  Does,  then,  a  speaker 
"  publish  "  his  lectures  by  printing  them  and  issuing  them  in 
book  form  ? — in  other  words,  is  his  book  a  "  copy  "  of  his  speeches  ? 
In  the  case  of  Hanfstaengl  v.  Empire  Palace  (i),  Mr.  Justice 
Stirling  expressed  an  opinion  to  the  effect  that  if  at  a  public 
meeting  some  portion  of  a  copyright  work  was  recited  or  read 
from  an  authorised  copy  of  a  work,  that  would  be  no  infringement 
of  the  rights  of  the  owner  of  the  copyright,  presumably  upon  the 
ground  that  the  recitation  would  not  be  a  "  copying  "  of  the 
writteri  work.  This  was  a  mere  dictum,  but,  if  correct,  the  con- 
verse would  appear  to  be  equally  true,  that  a  written  report  of  a 

(d)  Ante,  p.  18. 

(e)  Sect.  35  (X). 

(/)  Cf.  the  converse  case  of  a  speech  reduced  to  writing,  IFalter  v.  Zatie, 
(1900)  A.  C.  639.  Upon  a  question  of  infringement,  therefore,  it  may  be  im- 
portant to  consider  whether  the  infringement  owes  its  origin  to  the  manuscript 
or  the  oral  delivery  in  public. 

(ff)  Sect.  1  (2).  In  the  case  of  Walter  v.  Lane,  supra,  where  a  Timea 
reporter  was  held  to  have  the  copyright  in  certain  speeches  of  Lord  Rosebery, 
the  latter  did  not,  and  probably  could  not,  claim  any  copyright  in  his  speeches. 

(h)  Sect.  1  (3). 

(0   (1894)  3  Ch.  109,  116, 
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Newspaper 
reports  of 
public 
lectures. 


speecfi  is  not  a  "  copy  "  of  the  speech  itself  (k).  It  is  therefore 
possible  that,  apart  from  international  arrangement,  a  foreigner 
cannot  obtain  copyright  in  an  extempore  speech  delivered  in  public 
unless  he  was  resident  or  domiciled  (?)  in  Great  Britain  at  the  time 
when  he  delivered  his  speech  (m).  The  point,  however,  will  not 
generally  be  of  any  great  importance,  because  the  delivery  of  the 
speech  is  not  publication  of  it,  and  therefore  if  it  be  subsequently 
printed  and  published  in  England  it  will  at  least  acquire  copyright 
as  an  original  literary  work  (n) . 

In  favour  of  newspapers,  it  is  provided  (o)  that  the  publication 
in  a  newspaper  of  a  report  of  a  lecture  delivered  in  public  is  not 
to  bo  an  infringement  of  copyright,  unless  the  report  is  prohibited 
by  a  conspicuous  written  or  printed  notice,  affixed  before,  and 
maintained  during,  the  lecture  at  or  about  the  main  entrance  of 
the  building  in  which  the  lecture  is  given,  and,  except  whilst  the 
building  is  being  used  for  public  worship,  in  a  position  near  the 
lecturer.  Even  if  such  notice  is  affixed  a  newspaper  summary 
may  be  given  (p). 

Of  course,  if  a  speech  or  lecture  is  not  delivered  in  public  there 
may  be  an  express  or  implied  obligation  on  the  part  of  those  who 
hear  the  speech  or  lecture  not  to  publish  it,  in  which  case  publi- 
cation would — apart  altogether  from  copyright — be  restrained  by 
injunction  (q).  If,  however,  pupils  are  admitted  to  a  lecture  given 
for  their  instruction,  they  may  go  to  the  extent,  if  desirous  and 
capable,  of  taking  down  the  whole  by  means  of  shorthand,  for  the 
purposes  of  their  own  information;  but  they  may  not  publish  (/■). 


(A)  And  of.  Meade  v.  Conquest  (1861),  9  C.  B.  755  (dramatization  of  a 
novel). 

(l)  As  to  the  meaning  of  these  expressions,  see  ante,  p.  28. 

(m)  Sect.   1  (1)  (b). 

(«)   Walter  v.  Lane,  (1900)  A.  C.  539. 

(o)  Sect.   2  (1)  (v).     See  Chapter   "Newspapers,"  post. 

(p)  Sect..  2(l)(i),(v). 

(q)  Nieols  v.  Pitman  (1884),  26  Ch.  D.  374:  Caii-d  v.  Sime  (1887),  12 
A.   C.   326. 

(»•)  Sect.  2  (1)  (i).  In  an  American  ease,  Keene  v.  Kimball,  16  Gray 
(82  Mass.)  551,  Hoar,  J.,  said:  "The  student  who  attends  a  medical  lecture 
may  have  a  perfect  i-ight  to  remember  as  much  as  he  can,  and  afterwards  to  use 
the  information  thus  acquired  in  his  own  medical  practice,  or  to  communicate 
it  to  students  or  classes  of  his  own,  without  involving  the  right  to  commit  the 
lecture  to  writing,  for  the  purpose  of  subsequent  publication  in  print  or  by  oral 
delivery.  So  any  one  of  the  audience  at  a  concert  or  opera,  may  play  a  tune 
which  his  ear  has  enabled  him  to  catch,  or  sing  a  song  which  he  may  carry 
away  in  his  memory,  for  his  own  entertainment  or  that  of  others,  for  compen- 
sation or  gratuitously,  while  he  would  have  no  right  to  copy  or  publish  the 
musical  composition." 
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CHAPTER  II. 

THE  SUBJECTS  OF  LITEEARY  COPYRIGHT. 

By   sect.  1    of   the   Copyriglit  Act,  1911,  copyright   extending  Copyright 
throughout  the  parts  of  His  Majesty's  dominions  to  which  the  Act  g,  i.'       ' 
extends  (a)  is  granted  to  (inter  alia)  all  "  original  literary  works  " 
first  published  within  such  parts  of  His  Majesty's  dominions  as 
aforesaid  (&).     By  sect.  35  literary  works  are  defined  as  including 
"maps,  charts,  plans,  tables  and  compilations." 

It  will  be  noticed  that  the  Act  requires  that  the  work  shall  be  Originality. 
"  original."      The    Literary    Copyright    Act,  1842  (c),  did  not 
expressly  require  any  originality,  but  at  the  same  time  it  was  a 
debateable  point  whether,  jinder  that  Act,  any  and,  if  so,  what, 
.  degree  of  originality  was  necessary. 

In  the  case  of  Walter  v.  Lane  (d),  the  point  arose  whether  a  Reports  of 
reporter  is  entitled  to  copyright  in  his  verbatim  report  of  a  public  Roseberv's 
speech.     The  plaintiffs  were  the  proprietors  of  the  Times,  and  the  speeches, 
defendant  published  a  book  called  "  Appreciations  and  Addresses 
delivered  by  Lord  Rosebery,"  which  contained  practically  verbatim 
copies  of  the  reports  in  the  Times  of  five  speeches  delivered  by 
Lord  Rosebery  during  the  years  1896  to  1898.     The  reports  of 
these  speeches  had  been  obtained  in  the  usual  way  by  the  Times 
sending  their  reporters  to  the  meetings,  the  speeches  being  taken 
down   verbatim   in   shorthand  and  transcribed.     The  defendant 
admitted  that  he  had  used  in  preparing  his  work  cuttings  from 
the  Tmes,  and  in  four  cases  the  speeches  appeared  in  his  book 

(ffl)  The  Act  extends  throughout  the  King's  Dominions  with  the  exception  of 
"self-governing  dominions"  (sect.  25  (1)).  The  self-governing  dominions 
include  the  Dominion  of  Canada,  the  Commonwealth  of  Australia,  the  Dominion 
of  New  Zealand,  the  Union  of  South  Africa  and  Newfoundland  (sect.  35  (2)). 
As  regards  the  self-governing  dominions  the  Act  extends  to  them  if  by  their 
legislature  they  declare  the  Act  to  be  in  force  therein  (sect.  25  (1)).  At  the 
time  of  writing  the  Act  does  not  extend  to  Canada  or  the  Union  of  South  Africa, 
The  Act  has  also  been  extended  to  other  possessions  of  the  Crown,  including 
Cyprus,  by  Order. in  Council:  see  post,  "Colonial  Copyright,"  Part  IV., 
Chapter  II. 

(6)  As  to  what  is  "  publication,"  see  ante,  p.  37. 

(c)  5  &  6  Vict.  c.  45.       ■  (d)  (1900)  A.  C.  539. 

C.  4 
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^^^-  II-  without  any  alteration  whatever.  Lord  Rosebery  made  no  claim 
to  copyright  in  any  of  the  speeches,  and  the  Times  brought  their 
action  claiming  a  declaration  that  they  were  entitled  to  the  copy- 
right of  the  reports  in  question  and  an  injunction  to  restrain  the 
defendant  from  further  publishing  any  book  containing  copies 
of  them.  North,  J.,  granted  an  injunction,  but,  upon  appeal,  the 
Court  of  Appeal  reversed  his  decision,  holding  that  the  Copyright 
Act  was  passed  to  protect  authors,  not  reporters',  and  that  short- 
hand reporters  are  not  authors.  "If,"  said  Lindley,  J.,  "the 
reporter  of  a  speech  gives  the  substance  of  it  in  his  own  language: 
if,  although  the  ideas  are  not  his,  his  expression  of  them  is  his  own 
and  not  the  speaker's,  with  immaterial  differences,  the  reported 
speech  would  be  an  original  composition,  of  which  the  reporter 
would  be  the  author,  and  he  would  be  entitled  to  copyright  in  his 
own  production.  .  .  .  But  we  have  not  to  deal  with  speeches 
re-cast  by  the  reporter.  He  has  reproduced  to  the  best  of  his 
ability,  not  only  the  ideas  expressed  by  the  speaker,  but  the  lan- 
guage in  which  the  speaker  expressed  those  ideas.  In  other  words, 
we  are  dealing  with  the  most  accurate  report  of  the  speaker's  words 
which  the  reporter  could  make.  No  doubt  it  requires  considerable 
education  and  ability  to  make  a  good  report  of  any  speech.  But 
an  accurate  report  is  not  an  original  composition,  nor  is  the 
reporter  of  a  speech  the  author  of  what  he  reports  "  (e). 

The  plaintiffs  thereupon  appealed  to  the  House  of  Lords,  and 
were  successful  in  obtaining  a  reversal  of  the  decision  of  the  Court 
of  Appeal.  In  the  course  of  his  judgment  in  the  House  of  Lords, 
Lord  Halsbury,  L.  C,  made  the  following  remarks:  "  I  observe 
that  the  Court  of  Appeal  introduces  the  words  '  original  composi- 
tion '  as  if  those  were  the  words  of  the  statute ;  and  at  another  part 
of  the  judgment  it  is  said  that  '  the  report  and  the  speech  reported 
are,  no  doubt,  different  things,  but  the  author  or  publisher  of  the 
report  is  not  the  author  of  the  speech  reported,  which  is  the  only 
thing  which  gives  any  value  or  interest  to  the  report.'  The  sen- 
tence is  a  little  difficult  to  construe,  but,  as  I  understand  it,  it 
means  to  convey  that  the  thing  to  which  the  statute  gives  protec- 
tion must  be  of  some  value  or  interest.  Again,  I  am  compelled  to 
point  out  that  such  words  are  not  to  be  found  in  the  statute. 
The  producer  of  this  written  composition  is,  to  my  mind,  the 
person  who  is  the  author  of  the  book  within  the  meaning  of  tha 
statute,  and,  as  I  have  pointed  out,  the  words  '  original  composer  ' 
are  not  to  be  found  in  the  statute  at  all;  and,  as  I  understand,  the 

(e)  (1899)  2  Ch.  749,  772, 
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judgment  of  the  Court  of  Appeal  is  entirely  based  on  the  thing  C^^'.  11. 
protected  being  an  original  composition  in  the  sense  that  the 
person  who  claims  the  protection  of  the  statute  must  not  have 
obtained  his  words  or  his  ideas  from  somebody  else,  but  must  be 
himself  an  original  author  in  the  sense  in  which  that  word  is 
generally  used  in  respect  of  literary  composition  "  (/).  Later  on 
he  says:  "  Though  I  think  in  these  compositions  there  is  literary 
merit  and  intellectual  labour,  yet  the  statute  seems  to  me  to  require 
neither,  nor  originality  either  in  thought  or  in  language  ...  I 
do  not  find  the  word  '  original '  in  the  statute,  or  any  word  which 
imports  it,  as  a  condition  precedent,  or  makes  originality  of 
thought  or  idea  necessary  to  the  right."  In  the  Lord  Chancellor's 
view  copyright  "  is  given  by  the  statute  to  the  first  producer  of  a 
book,  whether  that  book  be  wise  or  foolish,  accurate  or  inaccurate, 
of  literajy  merit  or  of  no  merit  whatever  "  {g).  Likewise  Davey, 
L.  J.,  did  not  think  "  the  fact  that  the  subject-matter  of  the  report 
had  been  made  public  property,  or  that  no  originality  or  literary 
skill  was  demanded  for  the  composition  of  the  report,  have  any- 
thing to  do  with  the  matter,  but  it  is  a  sound  principle  that 
a  man  shall  not  avail  himself  of  another's  skill,  labour,  and  expense 
by  copying  the  written  product  of  it  "  (Ji). 

It  must  be  clearly  understood  that  the  House  of  Lords  did  not  Eff?<=tof  this 

•^  .  .  _  decision. 

decide  that  the  reporter  obtained  the  copyright  in  Lord  Rosebery's 
speeches,  but  only  in  the  reports  of  those  speeches.  Lord  Rose- 
bery  did  not — and,  indeed,  could  not- — claim  to  prevent  the  pub- 
lication of  his  speeches  either  in  newspaper  or  pamphlet  form  {i) . 
Any  other  persons  present  at  Lord  Rosebery's  meetings  were  at 
liberty  to  take  his  speeches  down  in  shorthand  and  each  of  them  to 
obtain  copyright  in  his  original  report,  but  no  person  was  enti- 
tled to  annex  the  result  of  the  Times  reporter's  labour.  The 
reporter  had  added  something  "original,"  in  that  he  reduced  to 
writing  what  previously  had  only  been  oral,  and  that  added 
"something"  was  considered  to  be  worthy  of  protection. 

The  question  arises  as  to  whether  the  Copyright  Act,  1911,  has  ^^^^^^^911 
altered  this  decision.     It  is  submitted  that  it  has  not.     It  is  true  altered  the 
that  some  of  the  Lords  Justices,  in  giving  their  opinions  in  the    '^'^^  " 
case  of  Walter  v.   Lane  (Tc),  laid  stress  upon  the  fact  that  the 

(/)  (1900)  A.  C.  546,  547. 

(g)  lb.  p.  549. 

(A)  lb.  p.  552.  CoUis  V.  Cater  (1898),  78  L.  T.  613;  see  also  JarroU  v. 
Houlston  (1857),  3  K.  &  J.  708. 

(»)  Under  the  old  law  it  was  very  difficult  to  retain  any  copyright  in  a  speech 
publicly  delivered,  see  ante,  p.  18. 

(S)  Vbi  sup. 

4(2) 
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word  "original"  did  not  appear  in  the  Literary  Copyright  Act, 
1842,  whereas  sect.  1  of  the  Act  of  1911  does  expressly  state  that 
only  "  original "  works  are  to  be  entitled  to  copyright.  The  Fine 
Arts  Copyright  Act,  1842  (I),  did,  however,  contain  the  word, 
for  copyright  was  thereby  conferred  upon  "original"  paintings, 
drawings  and  photographs.  It  was,  nevertheless,  decided  in 
Graves'  Case  (m)  that  a  photograph  of  an  engraving  was  an 
"original"  photograph.  The  insertion  of  the  word  in  the  Act 
of  1911  (n)  was  simply  with  a  view  to  j^i'eventing  apy  claim 
being  made  to  copyright  in  a  work  which  was  a  mere  slavish  copy 
of  another,  and  not  soi  as  to  xeq^uire  that  a  work  shall  manifest 
literary  merit  or  novelty  as  a  condition  of  becoming  entitled  to 
protection.  A  photograph  is  not  identical  with  an  engraving, 
and  a  written  report  is  not  identical  with  a  spoken  speech.  The 
reports  of  Lord  Rosebery's  speeches  were  not  original  in  the 
sense  that  the  words  and  sentiments  were  new,  but  they  were 
original  in  the  sense  that,  without  the  aid  of  the  reporter,  the 
report  would  have  had  no  existence.  It  is  only  in  this  sense,  it 
is  submitted,  that  the  Act  of  1911  requires  a  work  to  be  original. 

The  mere  copyist  of  a  written  document  in  which  no  copyright 
■existed  had  no  right  to  protection  under  the  old  law  (o) ;  apd 
does  not  acquire  it  under  the  new  law. 

It  is  submitted  that  copyright  can  be  claimed  in  a  work  which 
is  a  piracjr  of  another  copyright  work,  provided  that  the  piracy 
is  not  a  mere  slavish  copy  or,  possibly,  obtained  by  fraud  (p). 
In  the  case  of  Cary  v.  Faden  (g),  Lord  Eldon,  in  refusing  an 
injunction  to  restrain  an  infringement  of  the  copyright  in  a  road 
book,  appears  to  have  been  influenced  by  the  fact  that  the  plain- 
tiff's work  was  an  infringement  of  the  copyright  in  an  earlier 
work,  but  it  is  difficult  to  see  why,  in  principle,  this  should  affect 
the  right  to  copyright,  so  long  as  the  infringer  has  done  inde- 
pendent work.  Take,  for  example,  the  case  of  a  person  who 
translates  a  copyright  work  into  another  language.  Why,  on 
principle,  should  anyone  be  at  liberty  to  appropriate  the  trans- 
lator's independent  labour  because  his  translation  was  not  autho- 
rised by  the  author  of  the  original  work,  who  does  not  see  fit  to 
prevent  the  publication  of  the  translation?     Moreover,  the  un- 


(0  5  &  6  Vict.  c.  45. 

(m)  (1869),  L.  E.  4  Q.  B.  715. 

(»)  An  effort  to  strike  the  word  out,  made  in  Committee  of  the  House  of 
Commons,  was  unsuccessful. 

(o)  See  per  James,  L.  J.,  Walter  v.  Lane,  (1900)  A.  C.  at  p.  554:  Barfield 
V.  Niohclson  (1824),  2  Sim.  &  St.  1;  Leslie  v.  Younff,  (1894)  A.  C.  335 

(p)  SUngsby  v.  Bradford,  (1905)  W.  N.  122. 

(?)  (1799),  5  Vea.  24, 
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authorised  translation  of  to-day  may  become  an  authorised  trans-      Cap.  II. 
lation  to-morrow.     The  same  argument  applies  to  any  unlawful 
abridgment,   collection   or   compilation,    or   to   an    unauthorised 
photograph  of  an  artistic  work. 

The  argument  that  a  piracy  may  be  entitled  to  protection  as  An  argument 
copyright  receives  support  from  Art.  2  of  the  Revised  Conven-  Re^g^" 
tion  of  Berne  (r),  which  provides  that  "translations"  are  to  be  Berne  Con- 
entitled  to  protection  as  original  works,  whereas  Art.  6  of  the 
original    Berne    Convention    only    accorded    such    protection    to 
"lawful"   translations.      By  deliberately  suppressing  the  word 
"lawful"  in  the  Revised  Convention,  the  signatories  to  the  Con- 
vention— including  Great  Britain — halve  signified  their  intention 
to  protect  unauthorised  translaitions — of  course,  without  prejudice 
to  the  rights  of  the  original  author. 

Although,  a^  we  have  seen,  there  can  be  no  copyright  in  a  work  Slig-ht 
which  is  simplj'  a  copy  of  another,  it  would  appear  that  very  slight  jabour  wil" 
independent  labour  will  be  sufficient  to  gain  protection  for  a  work,  be  protected. 
Thus,  in  a  case  of  Parry  v.  Moring  (s)  the  plaintiff  published  a 
book  entitled  "  Letters  from  Dorothy  Osborne  to  Sir  William 
Temple,  1652-54."  These  letters  were,  at  the  time  when  the 
plaintiff  issued  his  book,  in  a  private  collection,  whilst  most  of 
them  were  undated  and  in  old  English  spelling.  The  plaintiff 
had  had  these  letters  copied,  translated  them  into  modern  English 
spelling,  arranged  them  in  the  order  of  date  in  which  he  con- 
sidered they  had  been  written,  and  published  them  with  notes. 
Subsequently,  the  original  MSS.  were  bought  by  the  British 
•Museum  authorities,  and  it  was  in  evidence  that  they  claimed  no 
copyright  in  these  originals.  The  defendants  then  published  an 
edition  of  these  same  letters,  and  in  their  edition  the  letters  were 
placed  in  practically  the  same  order  as  in  the  plaintiff's.  The 
plaintiff  moved  for  an  interlocutory  injunction  restraining  the 
infringement  of  his  copyright  (t),  and,  on  the  defendants 
admitting  that  they  had  sent  the  plaintiff's  book  to  their  printers, 
and  had  the  text  of  the  letters  printed  direct  from  this,  without 
having  taken  the  trouble  to  get  the  letters  copied  from  the  originals 
in  the  British  Museum,  the  j  udge  expressed  such  a  strong  opinion 
that  this  method  could  not  be  defended,  that  the  defendants  sub- 


(r)  Appendix  B.,  post. 

(s)  3rd  April,  1903,  before  Farwell,  J. 

(<)  The  plaintiff  complained  of  infringement  in  respect  of  (1)  Notes; 
(2)  Arrangement;  (3)  Text;  and  (4)  Title.  The  defendants  admitted  infringe- 
ment in  the  matter  of  the  text  and  it  became  unnecessary  to  go  into  the  other 
matters. 
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mitted  to  an  injunction  and  an  inquiry  as  to  damages,  and  to  treat 
the  motion  as  the  trial  of  the  action  (u) . 

It  has  been  pointed  out  that  the  Act  of  1911  expressly  includes 
"compilations"  amongst  literary  works. 

Copyright  may,  therefore,  be  claimed  by  an  author  of  a  book 
who  has  taken  existing  materials,  from  sources  common  to  all 
writers,  and  arranged  and  combined  them  in  a  new  form,  and 
given  them  an  application  unknown  before.  For  in  making  the 
selection,  arrangement,  and  combination,  he  has  exercised  skill 
and  discretion,  and  in  producing  thereby  something  that  is  new 
and  useful  he  is  entitled  to  the  exclusive  enjoyment  of  his 
production. 

Books  made  and  composed  in  this  manner  are  therefore  the 
proper  subjects  of  copyright;  and  the  author  of  such  a  work  has 
as  much  right  in  his  plan,  arrangement,  and  combination  of  the 
materials  collected  and  presented,  as  he  has  in  his  thoughts, 
sentiments,  reflections  and  opinions,  or  in  the  modes  in  which 
they  are  therein  expressed  and  illustrated;  but  he  cannot  pre- 
vent others  from  using  the  old  material  employed  in  such  com- 
bination for  a  different  purpose  (x) . 

In  the  case  of  "  Gray's  Poems,"  which  had  been  for  many 
years  published  and  were  afterwards  collected  by  a  Mr.  Mason, 
and  reprinted  with  the  addition  of  several  new  poems,  the  Lord 
Chancellor  granted  an  injunction  against  a  defendant  Avho  had 
copied  the  whole,  though  the  plaintiff  had  but  a  copyright  in  the 
additions  (y) . 

If  a  person  compiles  an  account  of  natural  curiosities  or  of 
works  of  art,  or  of  mere  matters  of  statistical  or  geographical 
information,  his  own  description  may  be  the  subject  of  copy- 
right. It  is  equally  competent,  however,  for  any  person  to  com- 
pile and  publish  a  similar  work;  but  it  must  be  made  substan- 
tially new  and  original,  like  the  first  work,  by  resort  to  the  original 
sources,  and  must  not  be  simply  a  copy  or  adaptation  from  the 
other,  under  the  impression  that  the  subject  is  common  (;j). 

The  composing  receipts  or  arranging  them  in  a  book  will  give 
copyright  to   the  compiler;    but  the  mere  collecting  them  and 


(«)  Cf.  KeUy  V.  Morris  (1866),  L.  E.  1  Eq.  697;  Morris  v.  Ashbee  (1868), 
L.  E.  7  Eq.  34;  Lamb  v.  Evans,  (1893)  1  Cli.  218. 

{x)  Clifford,  J.,  Lawrence  v.  Dana,  2  Am.  L.  T.  E.  (S.  S.)  423. 

{y)  Mason  v.  Mtirraij,  cited  1  East,  360;  Mofatt  %  Paige  v.  Gill  (1902); 
84  L.  T.  452;  86  L.  T.  465. 

(2)  Rogg  V.  Kirby  (1803),  8  Ves.  213;  BoUen  v.  Arthur  (1863),  1  H.  &  M. 
603. 
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handing  them  over  to  a  publisher  will  not  (.a).     And  although       Cap.  ii. 
the  mere  copying  of  the  work  of  another  will  not  confer  copy- 
right, if  there  be  some  new  arrangement  Or  classification  of  the 
subject,  or  the  copy  be  at  all  varied,  then  a  copyright  may  exist 
in  it,  provided  the  variation  be  not  merely  colourablei  (6). 

Thus,  where  the  defendant  had  used  four  charts  published  by  Similitude 
the  plaintiff  in  making  one  large  map,  but  there  were  very  im-  maps, 
portant  differences  between  them,  much  in  favour  of  the  defen- 
dant, and  the  evidence  showed  the  plaintiff's  charts  to  be  founded 
on  a  wrong  principle.  Lord  Mansfield  left  it  to  the  jury  to  say 
whether  the  alteration  was  colourable  or  not  (c) .  And  in 
Matthew&an  v.  Stockdale  (d)  Lord  Eldon  said:  "I  admit  that 
no  man  can  monopolise  such  subjects  as  the  English  Channel, 
the  Island  of  St.  Domingo,  or  the  events  of  the  wotld;  and 
.  every  man  may  take  what  is  useful  from  the  original  work, 
improve,  add,  and  give  to  the  public  the  whole,  comprising  the 
original  work,  with  the  additions  and  improvements"  (e). 

Protection  is  not  given  to  the  component  ptarts  of  a  compila-  Component 
tion  independently  of  their  arrangement  and  combination.     Of  compilation 
the  component  parts  the  compiler  is  not  the  author,  and  he  could  "gA^j*^'     ^ 
not  acquire  aji  exclusive  right  to  that  which  is  common  to  all,   from  the 
neither  can    the  arrangement    or    combination,  apart    from    the  ° 

materia,ls  arranged  or  combined,  be  the  subject  of  protection  (/). 
The  copyright  vests  in  the  materials  as  arranged  and  combined; 
not  in  the  form  or  the  substance  apart  the  one  from  the  other, 
but  in  the  union  of  the  two  (g). 

It  follows  from  what  has  been  said  above,  that  a  person  may  Mathemati- 
have  copyright  in  mathematical  tables  actually  calculated  by  him- 
self, although  on  a  fresh  calculation  the  same  tables  would  result 
from  the  same  data  and  the  same  principles,  and  although  they 
may  have  previously  been  published  before  his  appeared  (h) . 

Selections  of  poems  or  prose  compositions,  and  collections  of  Selections  of 

^  1  J.  '  poems,  &o. 

(a)  Stmdal  v.  Murray  (1821),  Jac.  314,  per  Lord  Eldon;  Matthewson  v. 
StocMale  (1806),  12  Ves.  270. 

(6)  Matthewson  v.  Stockdale,  supra;  Barfield  v.  Nicholson  (1824),  2 
Sim.  &  St.  1. 

(c)  Sayre  v.  Moore  (1785),  1  East,  361,  n. 

((?)  (1806),  12  Ves.  275;  WilMns  v.  Aihin  (1810),  17  Ves.  422. 

(e)  And  see  Sir  L.  Shadwe-ll  in  Martin  v.  Wright  (1833),  6  Sim.  298.  Tliia 
case  can  scarcely  be  reconciled  with  other  decisions;  see  MaiDman  v.  Tegg 
(1826),  2  Russ.  385;  26  R.  R.  112;  and  Mr.  Justice  Story  in  Emerson  v. 
Davies,  2  Story,  768,  797. 

(/)  Thus  a  subsequent  writer  cannot  be  held  to  have  infringed  the  copyright 
of  a  book  where  he  has  not  borrowed  any  of  the  materials  of  which  his  book 
is  composed,  but  has  simply  adopted  the  same  arrangement. 

{g")  lamb  v.  Evans,  (1892)  3  Ch.  462;  (1893)  1  Ch.  218;  Moffatt  #  Paige: 
V.  Gill  (1902),  86  L.  T.  465. 

(A)  Bailey  v.  Taylor  (1829),  1  Russ,.  i:  My.  73. 
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^_^l^liL_  proverbs,  maxims,  quotations,  hymns,  &c.,  may  be  the  subje.cts  of 
copyright  (i) . 

There  can  be  no  copyright  in  specifications  of  patents  copied 
at  the  Patent  Oifice  (k),  but  various  other  compilations  have  been 
held  entitled  to  protection — such  as  a  mining  report  (l);  a  list  of 
registered  bills  of  sale  and  deeds  of  arrangement  extracted  from 
official  sources  (m);  a  list  of  foxhounds  and  hunting  days(w); 
biographical  notes  of  prominent  golfers  published  in  a  golf 
annual  (o);  and  a  list  of  brood  mares  with  their  sires,  and  a 
list  of  stallions  with  daughters  at  the  stud(23).  In  Leslie  v. 
Ycnmg  (q)  the  appellant  had  compiled  a  railway  guide  affecting 
the  Perth  district,  and  he  sought  an  injunction  against  the  respon- 
dents, the  publishers  of  a  new  Perth  railway  time-table,  to  restrain 
the  sale  of  their  time-tables  for  July,  1891,  on  the  ground  of 
infringement.  It  appeared  that  the  appellant's  time-table  con- 
sisted of  a  train  service  from  Perth,  selections  for  this  purpose 
having  been  made  from  official  time-tables,  ,and  also  of  informa- 
tion as  to  circular  tours  convenient  to  be  taken  from  Perth,  which 
had  not  merely  been  selected  from  official  tables,  but  condensed 
and  arranged.  The  appellant  complained  that  the  respondents', 
instead  of  going  to  the  common  and  public  sources  for  materials, 
substantially  copied  both  his  time-tables  and  circular  tour  in- 
formation, and  thus  took  advantage  of  his  skill  and  labour  in 
condensing  into  a  small  space  a  huge  mass  of  information.  The 
respondent  practically  admitted  that  he  had  copied  the  appel- 
lant's circular  tour  information,  and  in  respect  of  this  an  injunc- 
tion was  granted,  but  an  injunction  was  refused  in  respect  of 
the  time-tables,  apparently  on  the  ground  that  the  appellant  had 
no  copyright  therein. 
Conclusion  From  the  above  cases  it  seems  possible  to  draw  the  conclusion 

that  the  mere  process  of  selecting  passages  from  works  readily 
accessible  to  the  public  is  not,  but  that  difficulty  in  obtaining 
access  to  the  originals  or  skill  manifested  in  making  or  arranging 
the  selection  is,  sufficient  to  give  the  character  of  an  "original 
literary  work"  to  the  selection. 

(j)  Macmillan  v.  Suresh  (1890),  17  Indian  L-.  R.   (Calcutta)  951. 

{K)  Wyatt  V.  Barnard  (1814),  3  V.  &  B.  77;  there  being  no  difficulty  in 
obtaining  these  and  uo  research  needed. 

(I)  lienrich  v.  Danube  Collieries  (1891),  39  W.  R.  473. 

(m)  Trade  Auxiliary  Co.  v.  Middlesbrough  (1880),  40  Ch.  D.  425;  Gate  ^■. 
Devon,  %c.  Newspaper  Co.,  ib.  500;  the  Court  in  these  cases  being  of  opinion 
that  the  plaintiffs  had  exercised  skill  as  well  as  industry. 

(«)  Cox  V.  Land  and  Water  (1869),  L.  B,.  9  Ex.  324;  Exchange  Teleqraah 
Co.  V.  Gregory,  (1896)  1  Q.  B.  147. 

(o)  Nisbet  v.  Golf  Agency  (1907),  23  T.  L.  E.  370. 

(jo)    Weatherby  v.   International  Worse,   (1910)   2  Ch.   297. 

(?)  (1894)  A.  C.  335. 


from  these 
cases 
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The  decisions  of  the  Courts  have  been  increasingly  favourable    ^  Cap.  II. 
to  tradesmen's  catalogues.     In  the  case  of  Hotten  v.  Arthur  {r),  Tradesmen's 
Sir  W.  Page  Wood,  V.-C,  restrained  the  infringement  of  a  book-  catalogues, 
seller's  catalogue  containing  a  description  of  the  books  offered 
for  sale,  with  short  anecdotes  relating  to  them. 

This  case  was  followed  by  Sir  Charles  Hall,  V.-C,  in  Grace  Gracev. 
v.  Newman  {s).  The  jjlaintiff  there  was  a  "cemetery  stone  and  ^  ™ 
marble  mason,"  and  had  published  a  book  containing,  with  some 
letterpress,  lithographic  sketches  of  monumental  designs  taken 
from  tombstones  in  cemeteries.  The  publication  was  intended  to 
serve  as  an  advertisement  of  the  plaintiff's  business,  and  to  enable 
customers  to  whom  it  was  given  to  select  designs  to  be  executed 
by  the  plaintiff,  yet  the  Court  held  it  to  be  a  proper  subject  of 
copyright. 

The  case  of  Cobbett  v.  Woodward  (t)  to  the  contrary  effect,  Cobbettv. 
where  the  Court  refused  protection  upon  the  ground  that  the  work  overruled, 
in  question  was  a  mere  advertisement,  was  definitely  overruled  by 
the  Court  of  Appeal  in  Maple  v.  Army  and  Navy  Stores  (u). 
In  that  case  the  plaintiffs,  who  were  upholsterers,  published  an 
illustrated  catalogue  of  furniture,  which  was  duly  registered  under 
the  Literary  Copyright  Act  as  a  book.  The  illustrations  were 
engraved  from  the  original  drawings  made  by  artists  employed  by 
the  plaintiffs,  but  the  work  contained  no  letterpress  of  such  a 
description  as  to  be  the  subject  of  copyright,  and  it  was  not 
published  for  sale,  but  was  used  by  the  plaintiffs  as  an  adver- 
tisement. The  defendants  published  an  illustrated  catalogue, 
many  of  the  illustrations  in  which  were  copied  from  those  of 
the  plaintiffs'  book.  It  was  held  by  the  Court  of  A23peal  (affirm- 
ing the  decision  of  Vice-Chancellor  Hall)  that  the  plaintiffs  were 
entitled  to  an  injunction  restraining  the  defendants  from  pub- 
lishing any  catalogue  containing  illustrations  copied  from  the 
plaintiffs'  book,  and  it  was  further  held  that  a  collection  of  prints 
published  together  in  a  volume  was  a  book  within  the  meaning 
of  the  Literary  Copyright  Act  and  the  proper  subject  of  copy- 
right, though  it  contained  no  such  letterpress  as  could  be  the 
subject  of  copyright,  and  it  made  no  difference  that  the  book  was 
not  published  for  sale,  but  only  used  as  an  advertisement.  "  I 
am  not  aware,"  said  the  Master  of  the  Rolls  in  his  judgment, 
"  that  the  use  to  which  a  proprietor  puts  his  book  makes  any 

(r)  (1863),  1  H.  &  M.  603. 

(s)  (1875),  L.  E.  19  Eq.  623;  ICoffff  v.  Scott,  18  id.  Ui. 
(0   (1874),  L.  E.  14  Eq.  407. 

(«)   (1882),  21  Oh.  D.  369.    IkmUs  v.  Benjamin,  (1906)  2  Ch.  491,  is  a  case  to 
the  same  effect. 
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Cap.  II.      difference  in  his  rights;  "  and  again,  "  the  weight  of  authority; 
is  against  the  doctrine  that  there  cannot  be  copyright  in  a  book 
issued  as  an  advertisement,  and  I  cannot  see  any  principle  in 
support  of  that  doctrine." 
Qumre  In  the  case  of  Maple  v.  Army  and  Navy  Stores,  the  work  was 

dedsbnnow  protected  under  the  Literary  Copyright  Act,  1842,  notwithstand- 
holds  good.  ing  that,  as  was  assumed  in  the  case,  the  advertisement  contained 
no  such  letterpress  as  could  be  the  subject  of  copyright,  and  the 
Court  preferred  to  grant  jDrotection  under  that  Act  rather  than 
under  the  Acts  relating  to  artistic  copyright.  The  ground  for 
this  was  that  the  Literary  Copyright  Act  conferred  protection 
upon  "  books,"  and  considerable  emphasis  was  laid  upon  this  fact 
in  the  judgments  delivered  in  the  case.  Under  the  Act  of  1911, 
however,  it  is  not  "books,"  but  "literary  works"  and  "artistic 
works  "  that  are  protected,  and  it  seems  very  doubtful  whether 
in  the  case  of  a  catalogue  containing  no  letterpress  it  ought  not 
to  be  protected  rather  as  an  artistic  work  than  a  literary  work, 
but,  under  whichever  category  it  should  be  jalaced,  the  decision  in 
Maple  V.  Army  and  Navy  Stores  is  important  as  indicating  that 
a  work  is  not  to  be  refused  protection  simply  because  it  is  put 
to  use  as  an  advertisement. 
Otlier  oases  on  In  the  case  of  Maple  v.  Junior  Army  and  Navy  Stores,  as  has 
ogues.  ijgen  pointed  out,  it  seems  to  have  been  assumed  that  there  could 
be  no  copyright  in  the  letterpress  of  the  catalogue,  but  it  is  doubt- 
ful whether  this  assumption  was  correct.  It  has  since  been  held 
that  copyright  may  exist  in  a  mere  list  of  articles  for  sale  (x) .  In 
the  case  cited  the  plaintiff  was  a  chemist  and  druggist  who  had 
prepared  a  catalogue  of  medicines  and  drugs  sold  by  him  under 
various  headings  and  sub-headings,  under  which  were  arranged 
in  alphabetical  order  a  list  of  articles  with  their  prices.  The  defen- 
dants inserted  in  their  catalogue  copies  of  the  above-mentioned 
headings  and  lists,  omitting  two  preparations  only,  and  an  injunc- 
tion was  granted.  North,  J.,  in  delivering  judgment  in  this 
case  remarked:  "It  is  said  this  is  not  the  subject  of  copyright; 
and  a  distinction  is  made  between  copyright  in  a  large  catalogue 
by  a  clever  author  which  gives  a  great  deal  of  information  and  is 
interesting  to  persons  who  read  it,  and  a  catalogue  like  the  plain- 
tiffs', which  is  nothing  whatever  but  a  simple  list  of  certain  articles 
described  by  their  common  names,  which  every  one  is  entitled 
to  use  in  respect  to  them,  with  the  addition  of  the  price  at  which 

(k)  CoUis  V.  Cater  (1898),  78  L.  T.  613;  Harpers  Ltd.  v.  Sarry,  Ilcunj  cf' 
Go.  (1892),  20  Court  Seas.  Cas.  4th  Ser.  (Eettie),  133;  cf.  Cooper  v.  Stevens 
(1895)  1  Ch.  567;  Marshall  v.  Bull  (1901),  85  L.  T.  77. 
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they  are  sold."  .  .  "  For  the  purpose  of  making  such  a  cata-  Cap.  II. 
logue  [as  the  plaintiffs']  one  man  sets  to  work  in  a  proper  manner. 
He  incurs  a,  good  deal  of  trouble.  He  does  what  must  take  a  good 
deal  of  time  in  preparing  a  full  catalogue,  such  as  either  of  these 
works  I  have  before  me.  To  some  extent  it  might  be  done  by  his 
stocktaking,  but  there  may  be  a  good  many  articles  in  his  cata- 
logue which  are  not  found  in  stock — articles  which  a  man  does  not 
always  keep — which  he  may  be  out  of,  or  does  not  keep  in  stock, 
but,  obtains  when  he  receives  an  order  for  them.  In  one  way  on 
another  a  man  engaged  in  preparing  a  catalogue  of  this  sort  has 
incurred  labour  '  in  its  preparation,  or  it  may  be  expense  and 
trouble  in  its  preparation,  and  has  done  it  for  the  advantage  of 
having  his  0A\n  catalogue.  As  compared  with  his  neighbour,  he 
is  better  off  in  that  he  has  a  catalogue,  while  his  neighbour  has 
not;  and  if  the  latter  wants  to  be  on  a  level  with  him,  he  fhu^t 
incur  the  same  labour  or  expense  and  trouble." 

There  may  also  be  copyright  in  the  headings  and  arrangement  Directories 
of  a  directory  (y).  In  Lamb  v.  Evcms,  the  question  was  raised  tisements. 
whether  there  could  be  copyright  in  a  collection  of  advertise- 
ments. Chitty,  J.,  held  that  there  could  not  (z),  and  there  was 
no  appeal  from  his  decision  upon  this  point,  but  in  the  Court  of 
Appeal,  Lindlejr,  L..J.,  remarked:  "As  regards  copyright,  I 
rather  think  that  Mr.  Justice  Chitty  has  not  gone  quite  far 
enough.  I  do  not  myself  see  the  difficulty  in  a  publisher's  having 
copyright  in  a  sheet  of  advertisements.  I  do  see  a  difficulty  in 
his  having  a  copyright  in  one  advertisement,  because,  as  Mr. 
Justice  Chitty  pointed  out,  that  might  prevent  the  advertiser  from 
republishing  his  advertisement  in  another  paper,  which  is  absurd. 
But  to  say  that  it  follows  from  that,  that  the  proprietor,  say  of  the 
Times,  has  no  copyright  in  a  sheet  of  advertisements,  so  that  he 
cannot  restrain  anybody  from  copying  that  sheet,  appears  to  me 
a  very  different  proposition.  It  is  not  necessary  for  me  to  decide 
it,  and  I  do  not  decide  it,  as  the  plaintiff  does  not  ask  for  an 
injunction  larger  than  Mr.  Justice  Chitty  has  granted;  but  I 
doubt  very  much  whether  he  has  not  been  a  little  too  cautious. 
It  appears  to  me  that  the  learned  judge  has  overlooked  the 
difference  between  the  right  to  publish  a  whole  sheet  of  the  paper 
and  the  right  to  publish  a  sentence  out  of  the  sheet "  (a).  And 
in  this  opinion  Bowen,  L.  J.,  concurred  (&). 

(V)  Lamb  v.  JEvans,  (1893)  1  Ch.  218;  Kelly  v.  Morris  (1866),  L.  R.  1  Eq. 
697;  Morris  v.  Ashbee  (1868),  L.  R.  7  Eq.  34. 
(z)   (1892)  3  Ch.  462. 
(a)   (1893)  1  Oh.  223. 
(5)  Ibid.  228. 
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Cap.  II. 

>fo  copy- 
right in  dia- 
grams, &c. 


Gloved  hand 
printed  on 
card  with 
letterpress 
entitled  to 
copyright. 


No  copy- 
right in  a 
mere  plan. 


Copyright 
in  words 
used  for 
telegraphy . 


Though,  as  we  have  seen,  the  Courts  will  not  enter  into  a  dis- 
cussion as  to  the  merits  of  a  literary  production,  yet  that  which  it 
is  sought  to  protect  must  be  something  which  can  be  fairly 
described  as  a  literary  production  of  some  sort.  Thus,  the  Court 
has  refused  to  grant  copyright  in  respect  of  a  cardboard  pattejrn 
sleeve  containing  upon  it  scales,  figures,  and  descriptive  words  for 
adapting  it  to  sleeves  of  any  dimensions  (c) ;  in  respect  of  a  list 
of  sporting  selections  ((Z);  a  scoring  sheet  or  "tablet"  used  in 
the  game  of  cricket  (e);  and  (under  the  new  Act)  a  card  index 
system  specially  adapted  for  working  in  connection  with  the 
National  Health  Insurance  Act,  1911  (/). 

So  an  album  for  holding  photographs  with  pictorial  borders  for 
containing  views  of  castles,  with  short  descriptions  attached,  was 
not  a  "book"  within  5  &  6  Vict.  c.  4,  s.  H  (g);  and  likewise 
the  face  of  a  barometer,  displaying  special  letterpress,  was  held 
not  to  be  capable  of  copyright  (h). 

But  a  gloved  hand  printed  on  a  card  cut  to  the  exact  size, 
and  showing  the  back  and  palm  of  the  hand,  the  card  opening 
bookwise,  and  having  on  the  ifiside  in  the  palm  of  a  hand  the 
lines  of  life  of  palmistry,  and  on  the  back  of  the  hand  some 
original  verses,  was  held  to  be  a  sheet  of  letterpress  and  the 
proper  subject  of  copyright  (i). 

There  can  be  no  copyright  in  the  mere  plan  of  a  work;  nor 
any  exclusive  property  in  a  general  subject  or  in  the  particular 
method  of  treating  it  (fc) .  Any  number  of  persons  may  use  the 
same  common  materials,  in. a  like  manner  and  for  a  similar  pur- 
pose. Their  productions  may.  contain  the  same  thoughts  and 
ideas:  and  resemblance  to  each  other  is  immaterial  so  long  as 
there  is  no  unlawful  copying. 

There  may  be  copyright  in  a  system  of  electric  telegraphy 
in  which  every  letter  of  the  alphabet  is  expressed  by  a  dot  or  a 
dash,  or  different  combinations  of  dots  and  dashes,  with  certain 
pauses  between  them,  the  meaning  of  these  dots  and  dashes  differ- 

(o)  BoUimrake  v.  Truswell,  (1894)  1  Ch.  420,  followed  Booseij  v.  Whight, 
(1900)  1  Ch.  122.  The  contrary  ap|pears  to  have  been  held  in  America:  Drury 
V.  Bwing,  1  Bond  (Amer.)  540. 

(d)  Chilton  v.  Progress  Printing  Co.,  (1895)  2  Ch.  29;  Fournet  v.  Pearson 
(1897),  14  T.  L.  B.  82. 

(e)  Page  v.  Wisden  (1869),  20  L.  T.  435;  Kenriok  v.  Lawrence  (1890), 
25  Q.  B.  D.  99. 

(/)  lAbraco,  Ltd.  v.  Shaw  Walker  (1913),  30  T.  L.  E.  22. 

\gy  Schove  v.  Sohmincke  (1886),  33  Ch.  D.  546. 

(A)  Davis  #  Co.  V.  Comitti  (1885),  54  L.  J.  Ch.  419. 

(«)  Hildesheimer  #  Faulkner  v.  Dunn  i-  Co.  (1891),  64  L.  T.  452;  but  see 
Cable  V.  Marks  (1882),  52  L.  J.  Ch.  107;  and  qiicere  whetlier  it  is  a  "literary 
work."      ' 

(K)  Perris  v.  Hexamer,  9  Otto  Hep.  (Amer.)  674:  WilJcim  v.  AiUns  (1810), 
17  Ves.  422. 
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ing  according  to  the  place  where  the  pause  between  them  is  made,       Cap.  II. 
or  its  duration  (I).     So,  again,  a  shorthand  system  has  been  pro- 
tected (m).      Newspaper    telegrams    may    also    be    regarded    as 
literary  works,  and  consequently  entitled  to  protection  (n). 

Questions  of  great  nicety  and  difficulty  may  arise  as  to  how  How  far  new 
far  a  new  edition  of  a  work  is  a  proper  subject  for  copyright.  A  gubjeS^of " 
new  edition  of  a  book  may  be  a  reprint  of  the  original  edition,  copyright, 
which  does  not  entitle  the  author  to  a  new  term  of  copyyighfe 
running  from  the  new  edition;  or  it  may  be  so  enlarged  and 
improved  as  to  constitute  in  reality  a  new  work;  for  example,  a 
scientific  work  twenty  or  thirty  years  old  may  be  comparatively 
worthless,  owing  to  the  progress  of  science  in  the  interval;  but  a 
new  edition,  particularly  if  it  be  the  production  of  the  original 
author,  would  be  as  valuable  at  a  later  period  as  the  original 
edition  of  the  book  was  at  the  time  it  was  published.  There  are 
many  courses  which  lie  between  the  two  extremes,  and  the  diffi- 
culty would  be  to  lay  down  any  general  rule  as  to  what  amount  of 
additions,  alterations,  or  new  matter  would  entitle  the  second  or 
new  edition  of  a  book  to  the  privilege  of  copyright,  or  whether  the 
copyright  extends  to  the  book  as  amended  or  improved,  or  is 
confined  to  the  additions  and  improvements  themselves  as  dis- 
tinguished from  the  rest  of  the  book  (o) . 

The  general  rule  is,  that  each  successive  edition,  which  is  sub- 
stantially different  from  the  preceding  ones,  or  which  contains  new 
matter  of  substantial  amount  or  value,  becomes  entitled  to  copy- 
right as  a  new  work,  and  it  is  immaterial  whether  the  new  edition 
is  produced  by  condensing,  expanding,  correcting,  re-writing,  or 
otherwise  altering  the  original  work;  or  by  introducing  notes, 
citations,  or  other  additions.  Nor  is  it  essential  that  the  new 
edition  should  be  an  improvement  on  the  old,  the  sole  question 
is  whether  it  is  substantially  different.  A  few  mere  colourable 
alterations  in  the  text  or  the  addition  of  a  few  unimportant  notes 
will  not  be  enough  to  sustain  copyright  as  in  a  new  worJc.  As 
Lord  Kinloch  said  in  Black  v.  Murray  (p),  to  create  a  copyright 
by  alterations  of  the  text,  these  must  be  extensive  and  substantial, 
practically  making  a  new  book.     With  regard  to  notes,  in  like 

(i!)  Ager  v.  P.  #  0.  Steamship  (1884);  Affer  v.  CoUmgridge  (1886),  2 
T.  L.  E.  291. 

(m)  Pitman  v.  Sine  (1884),  1  T.  L.  B.  39. 

{n)  Walter  v.  Steinhopff,  (1892)  3  Ch.  489;  Exchange  Telegraph  Co.  v. 
Central  News,  (1897)  2  Ch.  48,  and  Chapter  "  Newspapers,"  post. 

(p)  9  So.  Sess.  Cag.  3rd  Ser.  341;  Hedderwiok  v.  Griffin,  3  So.  Sess.  Gas. 
2nd  Ser.  383.  See  Thomas  v.  Turner  (1886),  33  Ch.  D.  292;  Kutchins  v. 
Sheard,  W.  N.  (1881)  20. 

{p)  9  So.  Seas.  Oas.  3rd  Ser.  341;  HedderwicJe  v.  Griffin,  3  So.  Sess.  Cas. 
2nd  Ser.  383.     See  Thomas  v,  Turner  (1886),  33  Ch.  D.  292. 
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^^^-  ^^-  manner,  they  must  exhibit  an  addition  to  the  work  which  is  not 
superficial  or  colourable,  but  imparts  to  the  book  a  true  and  real 
value,  over  and  above  that  belonging  to  the  text.  This  value, 
may  perhaps  be  rightly  expressed  by  saying  that  the  book  will 
procure  purchasers  in  the  market  on  special  account  of  these  notes. 
There  is  involved  in  such  annotation,  and  often  in  a  very  eminent 
degree,  an  exercise  of  intellect  and  an  application  of  learning 
which  place  the  annotator  in  the  position  and  character  of  author 
in  the  proper  sense  of  the  word.  It  will  still,  of  course,  remain 
open  to  all  to  publish  the  text,  which  ex  hypothesi  is  the  same  as 
in  the  original  edition.  But  to  take  and  publish  the  notes  will  be 
a  clear  infringement  of  copyright. 

An  action  was  raised  in  the  Scotch  Court  of  Session  at  the 
instance  of  Messrs.  Black  against  Messrs.  Murray  and  Son  for  a 
breach  of  copyright,  and  the  infringement  was  said  to  be  con- 
tained in  a  book  published  by  the  defenders  in  1869,  which  pur- 
ported to  be  an  edition  of  the  "  Minstrelsy  of  the  Scottish  Border," 
collected  by  Sir  W^alter  Scott,  and  it  was  stated  in  the  title  page 
to  be  a  reprint  of  the  original  edition.  The  peculiarity  of  the 
case  was  that  the  original  edition  of  the  "  Minstrelsy  of  the 
Scottish  Border"  was  no  longer  protected  by  copyright;  and, 
therefore,  if  the  book  was  what  its  title  represented  it  to  be,  a 
mere  reprint  of  the  original  edition,  the  complaint  of  the  pursuers 
could  not  be  maintained.  But  they  alleged  that  this  was  a  false 
pretence  on  the  face  of  the  title  page,  and  that  while  all  the  poems 
and  ballads  contained  in  the  original  edition  of  the  "  Minstrelsy  " 
were  reproduced  in  this  volume,  there  was  a  considerable  amount 
of  other  matter  borrowed  from  works  the  copyright  of  which  had 
not  expired.  The  Lord  President  said  that  in  the  first  complaint 
the  pursuers  alleged  that  the  defenders  had  illegally  copied  and 
pirated  from  the  copyright  edition  of  the  "  Minstrelsy  of  the 
Scottish  Border  "  the  advertisement,  or  part  thereof,  prepared  by 
Mr.  John  Gibson  Lockhart,  and  that  they  had  printed  the  same, 
or  part  thereof,  as  a  preface  to  their  volume,  and,  further,  that 
they  had  copied  from  the  "  Minstrelsy  "  the  notes,  quotations, 
illustrations,  and  references,  or  the  essential  parts  thereof.  The 
defenders  could  have  no  excuse,  if  this  were  the  case,  for  it  was 
distinctly  stated  in  that  advertisement  that  this  copyright  edition 
contained  matter  which  was  not  to  be  found  in  the  original  edition. 
That  there  might  be  a  copyright  of  notes,  even  when  the  text  was 
not  copyright,  was  a  fixed  principle  in  law,  and  most  deservedly, 
so;  for  there  was  no  doubt  that  the  addition  of  good  notes  to  a 
standard  work  was  a  task  worthy  of  the  highest  literary  talent 
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and  reputation;  and  it  must  be  remembered  that  Mr.  Lockhart  C!ap.  II. 
stood  in  a  position  of  peculiar  advantage  as  the  editor  and  anno- 
tator  of  Sir  Walter  Scott's  works,  being  his  son-in-law  and  literary 
executor,  and  having  opportunities  during  the  lifetime  of  Sir 
Walter  Scott  to  collect  materials  for  the  performance  of  such  a 
task.  His  lordship,  after  quoting  numerous  passages,  said  there 
was  no  doubt  that  the  editor  of  the  defenders'  book  of  1869  had 
copied  these  notes  of  Mr.  Lockhart  in  the  most  slavish  mann'er, 
without  even  verifying  or  attempting  to  make  them  more  accurate 
than  Mr.  Lockhart's.  It  was  quite  clear  to  his  mind  that  there 
had  been  an  appropriation  of  original  matter  and  quotations,  and 
therefore  he  held  that  this  part  of  the  pursuers'  case  had  been 
completely  made  out.  In  the  said  complaint  it  was  alleged  that 
the  defender  had  used  notes  from  "  Old  Mortality  "  with  refer- 
ence to  the  skirmish  of  Drumclog,  and  a  letter  written  by  Claver- 
house  to  the  Earl  of  Linlithgow,  and  also  a  description  of  the 
Battle  of  Drumclog,  on  Loudon  Hill.  He  was  of  opinion  that 
the  note  with  reference  to  the  Battle  of  Drumclog  stood  in  the 
same  position  as  the  notes  to  the  "  Minstrelsy,"  and  there  again 
he  held  that  piracy  had  been  committed.  In  regard  to  the  next 
complaint — that  the  defender  had  copied  from  volume  8  of  the 
poetical  works,  containing  the  "  Lady  of  the  Lake  "  and  other 
poems,  and  an  account  of  the  "Massacre  of  Glenooe  " — he  was 
of  opinion  that  there  had  been  the  same  kind  of  piracy  as  in  the 
notes  to  the  "  Minstrelsy."  The  Court  granted  costs  to  the 
plaintiffs  (q). 

The  copyright  in  each  edition  will  extend  from  the  date  of  Copyright 
that  edition,  and  will  be  wholly  independent  of  the  copyright  in  gduton 
any  preceding  one  (r).  Copyright  may  be  obtained  for  any 
number  of  editions,  and  it  is  immaterial  whether  copyright  has 
existed  or  not  in  any  previous  one,  but,  semble,  copyright  in  one 
edition  will  cover  subsequent  editions,  except  as  regards  new 
matter  (s).  And  though  no  person  but  the  proprietor  of  the 
copyright  may  bring  out  a  new  edition  of  the  work,  supposing 
the  copyright  to  be  subsisting,  without  his  consent;  yet  if  the 
work  be  not  protected  there  is  nothing  to  prevent  any  person 
from  bringing  out  a  new  edition  of  the  work  and  obtaining  a 
valid  copyright  therein. 

Copyright  may  likewise  exist  in  a  genuine  and  just  abridgment.  Copyright 


la- 
ments. 


(?)  Blacks.  Murray,  Sol.  J.  Dee.  31,  1870;  UofattS;  Paige  v.  Gill  (1902), 
86  L.  T.  4«5. 

(r)  See  Murray  v.  Bogue  (1852),  1  Dr.  353,  365. 

(s)  HutoMns  V.  ShearA,  W.  N.  (1881),  p.  20.  , 
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for  it  is  said  that  an  abridgment  may  with  great  propriety  be 
called  a  new  book  (t),  and  therefore  is  an  original  Literary  work. 
Whether  an  iabridgment  is,  or  is  not,  a  piracy  of  the  original  work 
is  more  doubtful;  but  this  matter  will  be  more  appropriately 
dealt  with  in  the  chapter  on  "  Infringement  of  Copyright "  (m), 
and  we  have  seen  reasons  for  holding  that  the  fact  that  a  work  is 
a  piracy  ought  not  of  itself  to  disentitle  it  to  copyright  (a?) . 

To  constitute  a  true  and  equitable  abridgment  the  entire  work 
must  be  preserved  in  its  precise  import  and  exact  meaning,  and 
then  the  act  of  abridgment  is  an  exertion  of  the  understanding, 
employed  in  moulding  and  transfusing  a  large  work  into  a  small 
compass,  thus  rendering  it  less  ex23ensive,  and  more  convenient 
both  to  the  time  and  use  of  the  reader.  Independent  labour  must 
be  apparent,  and  the  reduction  of  the  size  of  a  work  by  copying 
some  of  its  parts  and  omitting  others,  confers  no  title  to  author- 
ship; and  the  result  will  not  be  an  abridgment  entitled  to  protec- 
tion. To  shorten  a  work  by  leaving  out  the  unimportant  parts  is 
not  to  abridge  it  in  a  legal  sense.  To  abridge  in  the  legal  sense 
of  the  word  is  to  preserve  the  substance,  the  essence  of  the  work, 
in  language  suited  to  such  a  purpose;  language  substantially 
different  from  that  of  the  original.  To  make  such  an  abridgment 
requires  the  exercise  of  the  mind;  labour,  skill  and  judgment  are 
brought  into  play,  and  the  result  is  nol  merely  copying. 

Translations  are  also  original  literary  works,  and  consequently 
entitled  to  protection;  of  course,  without  prejudice  to  the  rights 
of  the  owner  of  the  copyright  (if  any)  in  the  work  translated  (y). 

Copyright  may  also  be  had  in  a  digest.  A  digest  or  a  com- 
pilation differs  from  an  abridgment.  A  digest  or  a  compilation 
consists  of  selected  extracts  from  different  authors;  an  abridgment 
is  a  condensation  of  the  views  of  the  author.  The  former  cannot 
be  extended  so  as  to  convey  the  same  knowledge  as  the  original 
work;  the  latter  contains  an  epitome  of  the  work  abridged,  and 
consequently  conveys  substantially  the  same  knowledge.  The 
former  cannot  adopt  the  arrangement  of  the  works  cited ;  the  latter 
must  adopt  the  arrangeinent  of  the  work  abridged  to  be  a  faithful 
abridgment.  The  former  infringes  the  copyright  if  the  matter 
transcribed  when  published  impaira  the  value  of  the  original  book, 
while  a  fair  abridgment,  though  it  may  injure  the  original,  is 
possibly  lawful  (z) . 


(t)  Per  Lord  Hardwiok,  Gyles  v.   Wilcox  (1740),  2  Atk.  143. 
(«)  Chapter  VIII.  jjosi.  (x)  Ante,  p.  52. 

ly)  Byrne  v.  Statist  Co.,  (1914)  1  K.  B.  622.     See  Revised  Convention  pf 
Berne,  Article  VI.,  post,  Appendix  B. 

(s)  See  post,  Chapter  VIII.  "  Infringement  of  Copyright." 
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The  digest  of  a  report,  usually  included  in  and  known  as  the  Cap.  II. 
head-note,  is  a  species  of  property  which  will  receive  protection.  Head-notes 
"  The  head-note,  or  the  side  or  marginal  note  of  a  report,"  said  °  '^^^°'^  ^' 
Mr.  Justice  Orowder,  in  Smeet  V.  Benning  (a),  "is  a  thing  upon 
which  much  skill  and  exercise  of  thought  is  required,  to  express  in 
clear  and  concise  language  the  principles  of  law  to  be  deduced 
from  the  decision  to  which  it  is  prefixed,  or  the  facts  and  circum- 
stances which  bring  the  case  in  hand  within  the  same  principle  or 
rule  of  law  or  of  practice.",  It  may  indeed  be  considered,  perhaps, 
as  in  itself  a  species  of  brief  and  condensed  report,  the  reporter 
furnishing  in  each  case  two  reports,  in  one  of  which  he  gives  the 
facts,  the  arguments,  and  the  judgment  at  length;  and  in  the 
other,  an  abstract  of  the  decision,  conveying  the  principle  upon 
which  it  is  founded  and  the  pith  and  substance  of  the  case.  But 
whether  thus  regarded,  or  viewed  in  the  manner  adopted  by  Mr. 
Justice  Maule,  in  the  above  cited  case,  namely,  in  the  nature  of  an 
independent  deduction  from  the  report,  and  a  succinct  statement 
of  the  legal  principles  involved,  or  of  the  doctrine  of  law  estab- 
lished by  the  decision,  there  is  a  sufficient  exertion  of  mental 
230wcr  in  the  formation  to  render  it  substantially  a  subject  of 
copyright. 

In  a  Scotch  case  the  validity  of  the  complainant's  copyright  in  Copyright 

a  collection  of  legal  forms  or  "styles"  was  questioned,  on  the  informs  or 
'^        _  .  .  precedents, 

ground  that  in  preparing  them  lie  had  simply  followed  the  direc- 

tion.s  prescribed  by  the  statute;  and  that  under  the  circumstances 
the  forms  prepared  by  two  or  more  persons  must  be  substantially 
the  same.  The  Court  held  that  if  the  statute  had  contained  the 
forms  themselves  and  the  complainant  had  simply  copied  them, 
his  copyright  would  have  failed  through  want  of  originality.  But, 
as  the  statute  gave  simply  directions,  it  was  an  act  of  authorship 
to  prepare  the  forms  pursuant  to  such  directions  (6).  Lord  Fuller- 
ton  in  the  case  referred  to  observed:  "  It  is  said  that  owing  to  the 
particular  nature  of  the  styles  they  cannot  be  the  subject  of 
copyright,  because  they  are  drawn  up  precisely  after  the  form 
prescribed  in  the  statute,  and  because  any  styles  relating  to  the 
same  subjects  as  those  given  by  the  complainer  must,  if  the  direc- 
tions of  the  statutes  and  phraseology  of  conveyancers  were  used, 
be  expressed  in  the  same  manner  exactly  as  those  proposed  by  the 
complainer.     Now  it  may  be  quite  true  that  if  the  statute  had 

(«)  (1855),  16  C.  B.  491.  See  D'Almaine  v.  Boosey  (1835),  1  Y.  &  C. 
288,  301,  but  there  Lord  Lyndhurst  referred  to  digests  such  as  Viner's 
"  Abridgmenit "  and  Comyna'  "  Digest." 

(5)  Alexander  v.  Mackenzie,  9  So.  Sess.  Cag.  2nd  Ser.  748. 
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supplied  certain  forms  by  which  the  operations  intended  to  be 
therebj'  regulated  were  to  be  done,  if  the  statute  had  contained,  as 
such  statutes  sometimes  do,  an  appendix  exhibiting  certain 
schedules  of  forms  which  it  was  only  necessary  for  any  one  to 
copy  in  order  to  avail  himself  of  the  provisions  of  the  Act,  then  I 
hold  that  the  reprinting  of  such  forms  in  a  separate  publication 
would  not  give  him  a  copyright  in  these  forms.  But  the  case 
here  is  different,  for  the  statute  only  gives  very  general  directions 
and  descriptions  of  the  styles  that  are  to  be  used.  The  schedules 
are  very  general  in  their  terms,  and  it  is  no  doubt  of  great  practical 
importance  to  suit  these  general  directions  to  each  case  falling 
under  the  statute  as  it  may  arise.  The  f)reparing  and  adjusting 
of  such  writings  require  much  care  and  exertion  of  mind.  As  to 
invention,  that  is  a  different  thing:  it  does  not  require  the  exercise 
of  original  or  creative  genius,  but  it  requires  industry  and  know- 
ledge." 

The  titles  to  books,  newspapers,  and  periodicals,  though  often 
coming  before  the  Courts  on  the  question  of  copyright  therein, 
are  not  in  themselves  the  proper  subjects  of  this  right.  A  title  is 
no  doubt,  in  one  sense,  a  part  of  the  work  itself,  for  one  cannot 
read  a  book  or  turn  over  the  title-page  without  finding  that  the 
title  is  at  the  oommenceuient  of  the  -work  and  sometimes  on  over}- 
page,  yet  it  is  rather  the  index  to  the  whole  than  part  thereof. 

However  intimateh-  connected  ^^■ith  the  copyright  in  the  work 
to  which  it  is  prefixed,  the  title  is  more  properh'  a  trade  mark  (c). 
It  is  not  protected  on  the  ground  of  any  intrinsic  merit  or  value 
possessed  by  itself,  but,  like  other  trade  marks,  is  protected  for 
the  purpose  of  insuring  the  geuuiuenoss  of  the  article  to  \\hich  it 
is  attached. 

The  registered  proprietors  of  "  Bell's  Life  in  London  a.nd 
Sporting  Chronicle,"  published  weekly,  at  the  price  of  od.,  filed 
a  bill  against  the  proprietors  and  publishers  of  a  new  newspaper, 
called  "  The  Penny  Bell's  Life  and  Sporting  News,"  which  was 
published  at  the  price  of  a  penny.  The  evidence  produced  showed 
that  from  the  similarity  of  the  two  names  mistakes  had  occurred, 
and  were  likely  to  occur,  on  the  part  of  the  public,  and  that 
inquiries  had  been  made  at  the  office  of  "  Bell's  Life  in  London," 
for  "  The  Penny  Bell's  Life."  On  motion  on  behalf  of  the 
plaintiffs,  the  Court  granted  an  injunction  to  restrain  the  defen- 
dants from  the  use  of  the  words  "  Bell's  Life  "  in  the  title  of  their 


(c)  Longman   v.   Tripp   (1815),  2   Bos.   &  P.   67;   Ex  parte   Foss    (1858), 
2  De  G.  &  J.  230;  Bradbury  v.  SioJeem  (1859),  27  Beav.  53. 
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newspaper,  though  no  fraudulent  intention  was  proved  (d).  So  Cap.  II. 
also  in  Ingram  v.  Stiff  (e)  an  injunction  was  granted  by  Sir 
W.  P.  Wood,  V.-C,  to  restrain  the  defendant  from  printing, 
publishing,  or  selling  anj  newspaper  or  other  periodical  under  the 
name  of  "  The  Daily  London  Journal,"  or  under  any  other  name 
or  stylo  of  which  the  words  "  London  Journal  "  should  form  part, 
and  from  doing  or  committing  any  act  or  default  which  might 
tend  to  lessen  or  diminish  the  sale  or  circulation  of  the  plaintiff's 
periodical  called  "  The  London  Journal." 

In  the  case  of  the  Correspondent  Newspaper  Company  v. 
Saunders  (/),  where  the  publishers  of  "  The  Correspondent  "  news- 
paper sought  to  restrain  the  defendant  from  publishing  another 
paper  under  the  name  of  "  The  Public  Correspondent,"  Lord 
Hatherley,  when  Vice-Chancellor,  after  holding  that  registration 
of  a  newspaper  was  of  no  avail  without  actual  publication,  went 
on  to  express  a  doubt  whether  in  any  case  registration  would 
protect  the  title  of  the  paper  as  being  included  in  the  copyright, 
but  did  not  doubt  that  a  title  could  be  acquired  as  in  a  trade 
mark. 

And  in  a.  later  case  (^)  the  same  judge,  when  Lord  Justice, 
said  that  there  appeared  to  him  to  be  nothing  analogous  to  copy- 
right in  the  name  of  a  newspaper;  but  that  the  proprietor  had  a 
right  to  j)revent  ojiy  other  person  from  adopting  thosame  namie 
for  any  other  similar  publication  (Ji). 

There  are  two  cases  reported  of  novels  with  identical  titles.     In  Where  pre- 
the  case  of  Weldon  v.  I>icks  (^)  the  plaintiff  was  the  assignee  of  game^title 
the  copyright  in  the  "  Parlour  Library  "  series  consisting  partly  taken, 
of  original  works,  and  partly  of  works  which  had  been  previously 
published.     Amongst  this  series  was  a  novel  bearing  the  title 
"  Trial  and  Triumph,"  which  had  been  originally  published  in 
1854,  in  a  sejiarate  form  in  three  volumes,  and  re-published  in  the 
"Parlour  Library"  series  in  1860.     In  1876  the  plaintiff  com- 
menced to  re-issue  the  series  and  was  preparing  for  publication  a 
new  edition  of  "  Trial  and  Triumph,"  which  would  be  shortly 
published  by  him  at  the  price  of  two  shillings.     The  defendant 
had  recently  commenced  to  issue  a  series  of  books  and  novels  under 
the  general  title  of  "  Dicks'  English  Novels,"  and  he  had  pub- 
lished in   such  series  a  novel  under  the  title  of   "  Trial   and 

(d)  Clement  v.  Maddich  (1859),  1  GiflE.  (Oh.)  98. 

(e)  (1859),  5  Jur.  N.  S.  947. 
(J-)  (1865),  13  W.  K.  804. 

\g)  Kelly  v.  Button  (1868),  L.  R.  3  Ch.  703. 

(A)  Bortliwich  v.  The  Evening  Post  (1888),  37  Ch.  449. 

(0  (1878),  10  Ch.  D.  247. 

5  (2) 
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Q*P-  H-  Triumph"  at  the  price  of  sixpence.  The  plaintiff  claimed  an 
injunction  to  restrain  the  defendant  from  publishing  or  selling 
any  book  or  publication  under  that  title,  and  the  injunction  was 
granted  by  Malins,  V.-C,  though  the  defendant  was  in  entire 
ignorance  that  the  title  "  Trial  and  Triumph  "  had  been  pre- 
viously used,  and  though  his  work  was  quite  distinct  in  its  plot 
and  subject-matter  from  the  plaintiff's  book.  The  learned  judge 
said:  "It  is  plain  that  every  man  ,who  publishes  a  book  under  a 
particular  name,  the  name  forming  part  of  the  book,  has  a  copy- 
right extending  to  forty-two  j'oars  or  the  life  of  the  author,  Avhich- 
ever  lasts  longest:  therefore  the  author  of  '  Trial  and  Triumpli  ' 
when  it  was  published  in  1854  acquired  title  for  that  period." 
If,  however,  the  right  to  the  title  rested  on  copyright,  it  is  difficult 
to  see  how  the  defendant  had  infringed  the  plaintiff's  right, 
seeing  ho  had  never  seen  or  heard  of  his  book;  but  the  judge 
granted  the  injunction  also  on  the  ground  that  the  public  were 
likelj'  to  be  deceived. 

The  second  case  of  novels  with  identical  titles  is  DicliS  v. 
Yafes  (Ic).  There  the  defendant  had  published  a  novel  in  the 
"  World,"  a  sixpenny  newspaper,  with  the  title  "  Splendid 
Misery,"  in  ignorance  that  that  was  the  title  of  a  novel  which 
had  appeared  a  few  years  before  in  the  plaintiff's  periodical 
"  Every  Week,"  published  at  a  penny  a  number.  It  was,  however, 
proved  that,  many  years  before  the  plaintiff's  novel  was  published, 
another  novel  had  borne  tlie  same  title.  The  Court  of  Appeal, 
reversing  Bacon,  V.-C,  refused  the  plaintiff'  an  injunction,  Jessel, 
M.  R.,  and  Lush,  L.  J.,  on  the  ground  of  lack  of  originalit}  or 
likelihood  of  mistake  on  the  part  of  the  public,  and  James,  L.  J., 
on  the  ground  that  there  had  been  no  infringement.  "  I  do  not 
saj^"  said  the  Master  of  the  Rolls,  "  that  there  could  not  be  copy- 
right in  a  title,  as,  for  instance,  in  a  whole  page  of  title,  or  some- 
thing of  that  kind,  requiring  invention.  However,  it  is  not  neces- 
sary to  decide  that.  But,  assuming  that  there  can  be  copyright 
in  a  title,  what  does  this  copyright  mean  ?  It  means  the  right  of 
multiplying  copies  of  an  original  work.  If  you  complain  that 
part  of  your  work  has  been  pirated,  you  must  show  that  that  part 
is  original,  and  if  it  is  not  original,  you  have  no  copyright.  How 
can  the  title  '  Splendid  Misery  '  be  said  to  be  original,  when  the 
very  same  words,  for  the  very  same  purpose,  were  used  nearly 
eighty  years  ago  ?"  Later  on,  however,  he  stated  that  it 
appeared  to  him  that  no  authority  binding  on  that  Court  had 

(70  (1881),  18  Ch.   D.   77. 
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been  produced  to  show  that  there  could  be  copyright  in  such  a  title      Cap.  II. 
as  that,  and  with  this  opinion  Lord  Justice  James  expressed  his 
concurrence,  Mr.  Justice  Lush  desiring  to  keep  the  point  open. 

There  is,  therefore,  no  express  decision  that  there  cannot  be 
copyright  in  a  title,  though  it  must  be  admitted,  the  current  of 
authority  is  in  favour  of  that  proposition,  at  any  rate,  unless  there 
be  ingenuity  in  the  title  (Z).  The  Courts  would,  however,  without 
doubt,  grant  an  injunction  if  one  person  deliberately  appropriated 
the  title  of  a  successful  novel  for  the  title  of  his  novel,  either  on  the 
ground  of  infringement  of  copyright,  or  on  the  ground  tha.t  such 
conduct  was  evidence  of  an  intention  to  deceive  (m). 

In  the  case  of  Broemel  v.  Meyer  (n)  the  plaintiff  had  written 
a  play  which  she  had  entitled,  "  Where  there's  a  Will  there's  a 
Way,"  the  plot  in  which  turned  upon  .the  fortune  of  two  lovers, 
whose  happiness  depended  upon  a  will,  and  the  word  "will"  in 
the  title  of  the  play  meant  testamentary  disposition.  The 
defendant  was  the  author  of  a  play  entitled,  "  Where  there's  a 

Will  ,"  and    in    that    title    the   word    "will"    also    meant 

testamentary  disposition.  The  plaintiff  contended  that  the  use 
of  these  words  as  the  title  of  a  play  with  the  dovlble  entendre 
rendered  the  title  an  original  one,  and  claimed  copyright  in  it, 
but  Mr.  Justice  Warrington  held  that  she  could  not  appropriate 
the  words  of  a  familiar  proverb  to  herself  by  giving  to  them  a 
peculiar  meaning,  and  he  refused  to  grant  an  injunction. 

When  the  exact  title  is  not  copied,  an  injunction  will  not  be  Where  exact 
granted  unless  the  title  and  appearance  of  the  defendant's  pub-  t^i^g^ 
lication  are  designed  to  deceive  persons  who  are  ordinarily  in- 
telligent and  careful.  Thus,  in  a  case  where  the  well-known 
title  of  "  Punch  "  was  taken,  with  the  addition  thereto  of  "  Judy," 
although  the  Court  held  that  the  defendant  would  not  be  at  liberty 
to  use  "  Punch  "  singly  as  a  title,  yet  it  refused  to  restrain  the 
use  of  a  title  made  up  of  the  two  words,  on  the  ground  that  in 
combination  they  did  not  form  such  a  title  as  to  deceive  persons 
of  ordinary  intelligence.  "  The  defendants,"  said  Vice-Chan- 
cellor  Malins,  "  clearly  have  no  right  to  use  a  name  which  is 
calculated  to  mislead  or  deceive  the  public  in  purchasing;  and  if 

(0  Crotch  V.  Arnold  (1909),  54  Sol.  J.  49. 

(m)  In  Mencken  v.  Elite  Sales  Agency  (Times,  17th  Dec,  1912),  both 
plaintiif  and  defendant  had  given  the  title  of  "  The  Miracle "  to  a  cine- 
matograph production,  and  upon  an  application  for  an  interlocutory  injunction 
the  defendant,  at  the  judge's  suggestion,  agreed  to  alter  his  title.  In  Elkin  $ 
Co.  V.  Francis  Bay  (Times,  27th  Oct.,  1910),  the  defendants  were  restrained 
from  publishing  the  "  Blue  Bird  Valse  "  as  calculated  to  lead  to  the  belief 
that  it  was  the  music  of  an  opera  of  that  name. 

(«)  (1912),  29  T.  L,  R.  148. 
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^'^''-  ^^-  I  thought,  on  the  whole,  that  their  journal  was  calculated  to 
mislead  persons  of  ordinary  intelligence  (for  these  are  the  persons 
I  must  consider),  I  should  grant  the  injunction.  Now  'Punch' 
is  well  known  both  in  name  and  appearance,  and  its  price  is 
threepence.  Could  anyone  be  misled  into  buying  this  other  paper 
instead,  which  has  the  words  'Punch  and  Judy'  printed  oh  it 
in  distinct  letters  with  a  different  frontispiece,  and  its  price  a 
penny?  I  am  clearly  of  opinion  that  the  mass  of  mankind  would 
not  be  so  misled  "  (o). 

In  all  these  cases  the  plaintiff  must  prove  first  that  hi«  publi- 
cation has  been  in  the  market  long  enough  to  acquire  a  public 
reputation  (p);  and  secondly,  that  the  title  used  by  the  defendant 
is  calculated  to  deceive  the  public  (q) .  Mere  intention  to  deceive 
is  not  sufficient,  there  must  be  grounds  for  apprehending  actual 
deception  (r) .  Where  there  is  a  close  resemblance  in  general  style 
and  arrangement  of  the  contents  of  the  book  itself  (s),  or  a  claim 
of  certain  attributes  which  are  known  to  belong  to  the  original 
work  (t),  or  a  sudden  change  from  an  unobjectionable  title,  style 
of  publication,  and  arrangement  of  contents  to  a  style  more  closely 
resembling  the  plaintiff's  (u),  an  intention  to  deceive  may  be 
established. 
Examples.  In  Hogg   V.   Kirby  (a;)   the  proprietor  of   "  The  Wondfirful 

Magazine "  succeeded  in  stopping  the  publication  of  "  The 
Wonderful  Magazine,  New  Series,  Improved."  So  in  Chappell 
V.  Shewd  (y),  and  Chappell  v.  Davidson  (z),  where  the  plaintiff's 
song  was  entitled  "Minnie,"  and  those  of  the  respective  defen- 
dants "Minnie  Dale,"  and  "Minnie,  Dear  Minnie";  and  where 
the  purchaser  of  "The  Britannia"  newspaper  incorporated  it 
with  the  "  John  Bull,"  under  the  name  of  "  The  John  Bull  and 
Britannia,"  and  the  former  publisher  of  "  The  Britannia"  began 
to  publish  "  The  True  Britannia  "  (a),  injunctions  were  issued. 
But  although,  as  we  have  seen,  in  Ingram  v.  Stiff  (b)  the 
"London    Journal"    succeeded    in    preventing    a    rival    paper 

(o)  Bradbury  v.  Beeton  (1869),  18  W.  R.  33. 

(p)  Licensed  Victuallers'  Netvspaper  v.   Bingham  (1888),  38  Ch.  D.  139. 

(?)  See  Hall  v.  Barrow  (1863),  4  De  G.  J.  &  S.  150;  Chappell  v,  Davidson 
(1856),  2  K.  &  J.  123;  cf.  Warwick  Tyre  Co.  v.  New  Motor  Co.,  (1910)  1 
Ch.    248. 

(r)  Borthwich  v.   Eve^iing  Post  (1887),  37  Ch.  D.  449. 

(s)  Mack  V.  Better  (1872),  L.  E.  14  Eq.  431;  Corns  ^.  Griffiths,  W.  ^. 
(1873)    93. 

(<)  Chappell  V.  Sheard  (1855),  2  K.  &  J.  117. 

(«)  Corns  V.   Griffiths,  supra;  Metder  v.   Wood  (1878),  8  Ch.  D.  606. 

(k)  (1803),  8  Ves.  215. 
■  (y)  Supra. 

(z)  Supra. 

(a)  Prmvett  v.  Mortimer  (1856),  4  W.   R.  519. 

(b)  (1859),  5  Jur.  N.  S.  947. 
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from  appearing  under  the  title  ol;  the  "  Daily  Loudon  Cap.  TI. 
Journal,"  and  in  Clement  v.  Maddiclc  (c)  "Bell's  Life"  suc- 
ceeded in  stopping  a  "  Penny  Bell's  Life,"  the  "  Magazine 
of  Fiction"  failed  to  obtain  an  injunction  against  the  "Monthly 
Magazine  of  Fiction"  (d).  In  a  case  in  which  the  proprietor  of 
a  book  entitled  "  Post  Office  Directory  of  West  Riding  of  York- 
shire," which  included  th(>  town  of  Bradford,  sought  to  restrain 
the  intended  publication  by  the  defendants  of  a  directory  of 
Bradford  with  the  woi'ds  "  Post  Oflice  "  forming  part  of  the  title, 
an  injunction  was  refused.  It  appeared  that  many  j^ears  pre- 
viously an  officer  of  the  London  Post  Office  had  published,  with 
the  assistance  of  the  letter  carriers,  a  directory  which  he  called 
"Post  Office"  Directory.  Subsequently,  a  brother  .of  the  plain- 
tiff became  the  publisher  and  proprietor  .of  the  work,  Avhich  was 
carried  on  by  him  till  1846,  with  the  assistance  of  the  letter' 
carriers  as  before.  After  1846  the  plaintiff's  brother  was  pro- 
hibited by  the  Post  Office  authorities  from  employing  the  letter 
carriers,  and  he  thereupon  employed  a  large  staff  of  private  agents 
to  obtain  the  information  necessary  for  the  continuance  of  bis 
directory,  which  was  still  called  the  "Post  Office"  Directory. 
in  1852  the  plaintiff  began  publishing  country  directories,  making 
use  of  his  brother's  staff  of  agents,  and,  with  his  brother's  consent, 
called  his  directories  "  Post  Office "  Directories.  The  plaintiff 
alleged  that  his  directories  were  distinguished  and  known  in  the 
trade  and  to,  the  public  as  "  Post  Office  Directories,"  and  that 
the  term  "Post  Office"  was  a  very  valuable  trade  distinction i 
The  defendants  had  received  assistance  of  the  postmaster  at  Brad- 
ford, and  it  was  not  alleged  that  there  had  been  any  copying  or 
colourable  imitation  of  any  part  of  the  text  of  the  plaintiff'sl 
work,  neither  was  there  any  similarity  in  price  or  appearance 
between  the  two  directories,  and  the  .only  question  was  as  to  the 
plaintiff's  exclusive  right  to  the  use  of  the  word  "Post  Office" 
as  applied  to  directories.  Vice-Chancellor  Bacon  was  of  opinion 
that  to  support  a  claim  to  restrain  the  use  by  another  of  a  name 
on  the  ground  of  it  being  a  quasi  trade-mark,  it  was  necessary  to 
show  that  the  wares  offered  for  sale  were  so  nearly  identical  that 
the  use  of  the  particular  trade-mark  or  name  might  mislead  un- 
wary purchasers .  He  considered  that  the  defendants  were  clearly 
entitled  to  publish  a  directory  of  Bradford,  and  as  no  person 
wishing  to  possess  the  plaintiff's  "  Post  Office  Directory  for  the 
West  Riding  of  Yorkshire "  could  be  misled  or  deceived  into 

(c)  (1859),  1  Giff.  98. 

(d)  William  Stevens  v.  Cassell  #  Co.,  Times,  7th  Feb'.,  1913,- 
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No  copy- 
right in  a 
libellous, 
immoral, 
or  obscene 
work. 


Dr.  Priest- 
ley's ease. 


buying  the  defendant's  "Post  Office  Bradford  Directoi-y,"  judg- 
ment must  be  given  for  the  defendants,  and  on  appeal  the  Court 
affirmed  the  judgment  of  the  Vice-Chanoellor  (e) . 

The  Court  has  also  restrained  the  publisher  of  a  work  from 
advertising  it  in  such  a  way  as  was  calculated  to  lead  the  public 
into  believing  that  it  was  another  work  (/);  and  where  a  writer 
had  been  in  the  habit  of  contributing  to  a  newispapcT  under  a  nom 
de  plume,  upon  his  severing  his  connection  with  the  paper  he 
was  held  entitled  to  his  nom  Ae.  •plume,  as  against  the  proprietor 
of  the  newspaper  (^g). 

Copyright  cannot  exist  in  a  work  of  libellous,  immoral,  obscene, 
or  irreligious  tendency  (A) ;  because  in  order  to  establish  such 
a  claim  the  author  must,  in  the  first  place,  show  a  right  to  sell;  and 
this  he  cannot  possibly  do,  he  himself  not  being  able  to  acquire  a 
property  therein. 

The  first  case  establishing  the  doctrine  that  there  could  not 
be  property  in  a  work  of  the  above  description,  is  that  known  as 
Dr.  Priestley's  (^).  The  plaintiff  brought  an  action  against  the 
hundred  to  recover  damages  for  injury  sustained  by  him  in  con- 
sequence' of  the  riotous  proceedings  of  a  mob  at  Birmingham,  and, 
among  other  property  alleged  to  have  been  destroyed,  claimed 
compensation  for  the  loss  of  certain  unpublished  manuscripts, 
offering  to  produce  booksellers  as  witnesses  to  prove  that  they 
would  have  given  considerable  sums  for  them..  On  behalf  of  the 
hundred  it  was  alleged  that  the  plaintiff  was  in  the  habit  of 
publishin'g  works  injurious  to  the  government  of  the  State;  but 
no  evidence  was  produced  to  that  effect..  Upon  this  the  Lord 
Chief  Justice  Eyre  remai;ked,  that  if  any  such  evidence  had  been 
produced,  he  should  have  held  it  was  fit  to  be  reoeived  as  against 
the  claim  made  by  the  plaintiff.  Several  passages  were  read 
from  the  work  itself  in  support  of  the  charge  as  to  its  tendency  {%). 

Though  Lord  Eldon  appears  to  base  his  decision  in  Soutliey  v. 
Shenoood  (k)  upon  this  case  before  Lord  Chief  Justice  Eyre,  yet 


(«)  Kelli/  V.  Si/les  (1886),  13  Ch.  D.  682;  Primrose  Press  Afjency  v.  Knoioles 
(1885),  2  T.  L.  E.  404. 

(/)  Seeley  v.   Fisher  (1841),  11  Sim.   581. 

{g)  Landa  v.  Greenberg  (1908),  24  T.  L.  E.  441,  apparently  decided  on 
the  ground  that  the  defendants  were  using  the  name  in  a  manner  calculated  to 
deceive  the  public:  see  post,  p.  76. 

(/i)  StocMale  v.  Onwhyn  (1826),  5  B.  &  C.  173;  Hime  v.  Bale  (1803),  cited 
2  Camp.  28;   Waloot  v.  Walker  (1802),  7  Ves.  1;  Poplelt  v.  StocMale  (1825), 

1  Ryan  &  M.  337;  Gee  v.  Prifchard  (1818),  2  Swans.  413;  Sonthey  v.  Sher- 
wood (1817),  2  Mer.  435;  Murray  v.  Benbow  (1822),  1  Jac.  i1i{  Lawrence 
V.  Smith,  ib.  471;   Fores  v.  Johnes  (1802),  4  Esp.  97;   Gale  v.  Leckie  (1817), 

2  Stark.  N.  P.  0.  107;  Basohet  v.  London  Illustrated,  (1900)  1  Ch.  73. 
(»•)  See  2  Mer.  437. 

(A-)   (1817),  7  Mer.  435. 
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it  will  be  at  once  perceived  that  there  is  a  material  difference      Cap.  II. 

between  them,  for  in  the  case  before  Lord  Eldon,  Southey  claimed 

the  right  to  prevent  publication,  whereas  in  the  case  before  Lord 

Chief  Justice   Eyro,  Dr.   Priestley  sued  for  the  loss  of  profits, 

whicli  he  alleged  ho  might  have  realised  by  publication — a  point 

to  which  he  never  could  have  lawfully  proceeded. 

The  above  cases  were  followed  in  Walcot  (Peter  Pindar)  v.  Nooopy- 
WalJcer  (I),  and  in  Lawrence  v.  Smith  {m).  In  the  latter  case  "f^kofan 
the  doctrine  was  carried  very  far.  The  plaintiff  having  published  irreligious 
a  work  under  the  title  of  "Lectures  on  Physiology,  Zoology,  ""  ^'"^•*'' 
and  the  Natural  History  of  Man,"  filed  a  bill  to  restrain  the 
defendant  from  selling  a  j^irated  edition,  and  obtained  an  in- 
junction upon  motion  made  ex  forte.  The  defendants  then 
moved  to  dissolve  the  injunction,  and  argued  that  the  nature 
and  general  tendency  of  the  work  in  question  was  such  that  it 
could  not  be  the  subject  of  copyright,  and  in  support  of  this 
argument  several  passages  in  it  were  referred  to,  which,  it  was 
contended,  ^\'ere  hostile  to  natural  and  revealed  religion,  and 
impugned  the  doctrines  of  the  immateriality  and  immortality  of 
the  soul.  Lord  Eldon,  in  dissolving  the  injunction,  said:  "Look- 
ing at  the  general  tenor  of  the  work,  and  at  many  particular  parts 
of  it,  recollecting  that  the  immortality  of  the  soul  is  one  of  the 
doctrines  of  the  Scripture,  considering  that  the  law  does  not  give 
protection  to  those  who  contradict  Scripture  (w),  and  entertaining 
a  doubt,  I  think  a  rational  doubt,  whether  this  book  does  not 
violate  the  law,  I  cannot  continue  the  injunction..  The  plaintiff 
may  bring  an  action,  and  when  that  is  decided,  he  may  apply, 
again."  From  a  note  by  the  editor,  we  learn  that  in  1822,  in 
Murray  v.  Benbow,  Mr.  Shadwell,  on  the  part  of  the  plaintiff, 
moved  for  an  injunction  to  restrain  the  defendants  from  publish- 
ing a  pirated  edition  of  Lord  Byron's  poem  of  "Cain."  The 
Lord  Chancellor,  after  reading  the  work,  refused  the  motion,  on 
grounds  similar  to  those  stated  in  the  above  judgment;  and  in 
another  case,  Vice-Chancellor  Leach  dissolved  an  injunction  which 
had  been  granted  restraining  an  infringement  of  the  same  poet's 
work,  "  Don  Juan  "  (o). 

(0  (1802),  7  Ves.  1;  see  StocMr,/c  v.  Oiii'-/,,/n  (1826),  5  B.  &  C.  173; 
Poplett  V.  Stockdale  (1825),  Ry.  &  M.  337. 

(m)  (1822),  1  Jao.  471;   23  R.  R.  123. 

(«)  "  Christianity  is  part  and  parcel  of  the  law  of  the  land:"  Kelly,  C.  B., 
in  Cowan  v.  Milbotcni  (1867),  L.  R.  2  Ex.  230;  but  at  the  present  day  it  is 
generally  considered  permissible  to  attack  the  Christian  religion  so  long  as  it 
is  not  done  in  an  offensive  manner.  It  would  probably  be  held  equally  objec- 
tionable to  attack  the  religious  beliefs  of  any  body  of  persons  in  an  offensive 
manner. 

(o)  Murray  v.  Benbow  (1822),  1  Jac.  474  n. 
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^'^^-  -^^^  Eef erring  to  Lord  Eldon's  decisions  in  the  above  cases,  Mr. 
Justice  Story  saj^s:  "The  soundness  of  the  general  principle  can 
hardly  admit  of  question.  The  chief  embarrassment  and  diffi- 
culty lie  in  thq  application  of  it  to  particular  cases. >  If  a  Court 
of  equity,  under  colour  of  its  general  authority,  is  to  enter  upon 
all  the  moral,  theological,  metaphysical,  and  political  inquiries, 
which  in  the  past  times  have  given  rise  to  so  many  controversies, 
and  in  the  future  may  well  be  supposed  (o  provoke  many  heated 
discussions,  and  if  it  is  to  decide  dogmatically  upon  the  character 
and  bearing  of  such  discussions,  and  the  rights  of  authors  growing 
out  of  them;  it  is  obvious  that  an  absolute  power  is  conferred 
over  the  subject  of  literary  property,  Avhich  may  sap  the  very 
foundations  on  which  it  rests,  and  retard,  if  not  entirely  suppress, 
the  means  of  arriving  at  physical  as  well  as  at  metaphysical  truths. 
Thus,  for  example,  a  judge  who  should  happen  to  believe  that 
the  immateriality  of  the  soul,  as  well  as  its  immortality,  was  a 
doctrine  clearly  revealed  in  the  Scriptures  (a  point  upon  which 
very  learned  and  pious  minds  have  been  greatly  divided),  would 
deem  any  work  anti-Christian  which  should  profess  to  deny  that 
point,  and  would  refuse  an  injunction  to  protect  it.  So,  a  judge 
who  should  be  a  Trinitarian  might  most  conscientiously  decide 
against  granting  an  injunction  in  favour  of  an  author  enforcing 
Unitarian  views;  when  another  judge,  of  opposite  opinions,  might 
not  hesitate  to  grant  it"  (p). 
"Life of  rpj^g  very  case  surmised  by  Mr.  Justice  Story  arose  in  the  year 

1874  in  the  Scotch  Courts.  A  work  entitled  "  The  Life  of  Jesus 
re-written  for  Young  Disciples,"  by  Mr.  Page  Hopps,  Unitarian 
minister,  Glasgow,  was  published  by  Messrs.  Triibner  &  Co., 
London,  at  Is.  a  copy.  The  defendant,  Harry  Alfred  Long, 
Protestant  missionary,  about  a  year  after  its  appearance,  issued 
a  review  containing  the  whole  of  Mr.  Hopps's  book,  with  notes 
and  criticisms  attached  to  each  chapter,  and  this  publication  was 
sold  at  6d.  Hopps  applied  for  an  interim  interdict,  which  being 
granted,  he  subsequently  sought  to  have  it  declared  perpetual. 
The  plea  put  forward  by  the  defendant  was  that  the  pursuer  could 
not  claim  the  protection  of  the  law  for  the  book,  as  it  was  blas- 
phemous and  heretical,  denying  tacitly  or  expressly  the  divinity 
of  Christ.  To  this  the  pursuer  replied  that  apart  from  the  fact 
that  it  was  written  by  a  Unitarian,  and  set  forth  the  Unitarian 
view  of  the  Saviour's  life,  a  more  unobjectionable  book  did  not 
exist.    Mr.  Sheriff  Buntine,  of  the  Sheriff's  Court  of  Lanarkshire, 

(_p)  2  Story's  Eq.  Jur.  p.  938. 
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declared  the  interdict  perpetual,  and  found  Long  liable  in  ex-  Cap.  II. 
penses,  holding  that,  though  the  doctrine  that  Jesus  Christ  is  the 
second  person  of  the  Trinity  is  statute  law,  yet  the  public  are 
entitled  to  criticise  and  controvert  any  part  of  the  statute  law, 
provided  they  do  it  in  such  a  way  as  not  to  endanger  the  public 
peace,  safety,  or  morality.  .Mr.  Hopps,  the  sheriff  considered, 
violated  none  of  these  conditions,  and  was  entitled  to  the  protection 
of  the  law. 

In  the  case  of  Kime  v.  Dale,  referred  to  in  dementi  v.  Gould-  Nocopy- 
ing  {q),  counsel  called  attention  to  the  libellous  nature  of  the  work  of  a 
publication,  and  contended  that  it  was  of  such  a  description  that  nalure^""^ 
it  could  not  receive  the  protection  of  the  law.  Lord  EllenboBOugh, 
however,  stated  that  though  if  the  composition  had  appeared  on 
the  face  of  it  to  be  a  libel  so  gross  as  to  affect  the  public  morals, 
he  should  advise  the  jury  to  give  no  damages,  as  he  knew  the  Court 
of  Chancery  on  such  an  occasion  would  grant  no  injunction,  yet 
he  thought  the  particular  publication  ought  not  to  be  considered 
one  of  that  kind.  But  in  another  case  (r)  where  an  action  was 
brought  for  the  purpose  of  recovering  compensation  in  damages 
for  the  loss  alleged  to  have  been  sustained  by  the  publication  of  a 
copy  of  a  book  which  had  been  first  published  by  the  plaintiff; 
and  at  the  trial  it  was  proved  that  the  work  was  the  memoir 
of  Harriette  Wilson,  which  professed  to  be  a  history  of  the  amours 
of  a  courtezan,  that  it  contained  in  some  parts  matter  highly 
indecent,  and  in  others  matter  of  a  slanderous  nature  upon  persons 
named  in  the  book,  Abbott,  C.  J.,  directed  a  nonsuit,  and  in  refus- 
ing a  rule  nisi  for  a  new  trial  said:  "  In  order  to  establish  such 
a  claim  (i.e.,  to  compensation  for  infringement  of  his  copyright), 
he  must,  in  the  first  place,  show  a  right  to  sell,  for  if  he  has  not 
that  right,  he  cannot  sustain  any  loss  by  an  injury  to  the  sale. 
Now  I  am  certain  no  lawyer  can  say  that  the  sale  of  each  copy 
of  this  work  is  not  an  offence  against  the  law.  How  then  can 
we  hold  that  by  the  first  publication  of  such  a  work  a  right  of 
action  can  be  given  against  any  person  who  afterwards  publishes 
it?  It  is  said  that  there  is  no  decision  of  a  court  of  law  against 
the  plaintiff's  claim.  But  upon  the  plainest  principles  of  the 
common  law,  founded  as  it  is,  whore  there  are  no  authorities,  upon 

(<?)  (1803),  2  Camp.  27. 

(/)  S'tocledale  v.  Onwhyn  (1826),  5  B.  &  C.  173;  see  Poplett  v.  StocMale 
(1825),  Ey.  &  M.  337,  where  it  was  held  that  the  printer  of  the  work,  the 
subject  of  the  last  case,  could  not  maintain  an  action  for  his  bill  against  the 
publisher  who  employed  him.  Be3t,  C.  J.,  said  the  defendant  was  equally 
guilty  with  the  plaintiff,  but  that  he  would  not,  as  Lord  Kenyon  once  said,  sit 
to  take  an  account  between  two  robbers  on  Hounslow  Heath. 
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^''^-  ^^-  common  sense  and  justice,  this  action  cannot  be  maintained.  It 
would  be  a  disgrace  to  the  common  law  could  a  doubt  be  enter- 
tained upon  the  subject,  but  I  think  that  no  doubt  can  be  enter- 
tained, and  I  want  no  auth&rity  for  pronouncing  such  a  judicial 
opinion." 
Nocopy-  Neither  can  there  be  copyright  in  works  intended  to  deceive 

works  in-  iJurchasers,  and  therefore,  in  an  action  for  pirating  a  work  of  a 
tended  to  devotional  character,  falsely  professing  to  be  a  translation  from 
public.  the  German,  of  an  author  who  had  a  high  reputation  for  writings 

of  this  kind,  the  object  being  to  deceive  purchasers,  and  give 
the  work  a  value  which  it  would  not  otherwise  have  possessed, 
judgment  was  given, for  the  defendants.  Chief  Justice  Tindal, 
in  the  case  referred  to  (s),  drew  a  distinction  between  such  a 
work  and  books  of  instruction  or  amusement  which  have  been 
published  as  translations,  whilst  they  have,  in  fact,  been  original 
works,  or  which  have  been  published  under  an  assumed  instead 
of  a  true  name.  Such,  for  instance,  was  the  case  of  "  The  Castle 
of  Otranto,"  professing  to  be  translated  from  the  Italian,  and, 
of  innumerable  works  published  under  assumed  names — voyages, 
travels,  biographies,  works  of  fiction  or  romance,  and  even  works 
of  science  and  instruction ;  for,  in  all  these  instances  the  misrepre- 
sentation is  innocent  and  harmless.  But  the  facts  stated  in  the 
pleas  in  the  case  under  consideration  imported  a  serious  design 
on  the  part  of  the  plaintiff  to  impose  on  the  credulity  of  each 
purchaser,  by  fixing  on  the  name  of  an  author  who  had  a  real 
existence,  and  who  possessed  a  large  share  of  weight  and  estima- 
tion in  the  opinion  of  the  public.  The  object  of  the  plaintiff 
was,  not  merely  to  conceal  the  name  of  the  genuine  author,  and 
to  publish  opinions  to  the  world  under  an  innocent  disguise,  but 
it  was  to  practise  upon  some  of  the  best  feelings  of  the  public, 
namely,  their  religious  feelings;  and  thus  to  induce  them  to  believe 
that  the  work  was  the  original  work  of  the  author  ^^dlom  he  named, 
when  he  knew  it  not  to  be  so.  The  transaction,  therefore,  ranged 
itself  under  the  head  of  crimen  falsi.  It  was  a  species  of  obtain- 
ing money  under  false  pretences;  and  as  the  very  act  of  pub- 
lishing the  work,  and  the  sale  of  the  copies  to  each  individual 
purchaser,. were  each  liable  to  the  objection  above  stated,  the  Chief 
Justice  thought  the  j)laintiff  could  not  be  considered  as  having 
a  valid  and  subsisting  copyright  in  the  work,  the  sale  of  which 
produced  such  consequences,  or  that  he  was  capable  of  maintain- 
ing an  action  in  respect  of  its  infringement.     Cases  in  which 

(«)  Wriffht  V.  Tallis  (1845),  1  C.  B.  893. 
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.a  copyright  has  been  held  not  to  subsist,  where  the  work  is  one  ^Cap.  II. 
which  is  subversive  of  good  order,  morality,  or  religion,  did  not 
bear,  he  thought,  on  the  case  before  him,  but  they  had  so  far 
analogy,  that  the  rule  which  denied  the  existence  of  copyright  in 
those  cases,  was  the  rule  established  for  the  benefit  and  protection 
of  the  public. 

This  decision  proceeded  more  on  the  ground  of  fraud  than  in-  Sodecidedon 

J.  T  ,  ,..,,.,.,..         theground  of 

vasion  01  literary  property,  and  to  the  principle  or  this  decision  fraud, 
may  also  be  referred  the  case  of  Seeley  v.  Fisher  {t),  -where  an 
injunction  was  granted  to  restrain  A.  from  putting  forth  his 
work  under  advertisements  which  the  Court  belo-w'  thought  tended 
to  produce  the  impression,  contrary  to  the  truth,  that  it  contained 
matter  which  was  in  fact  the  property  of  B.  But  if  there  be  no 
such  fraudulent  misrepresentation,  but  only  statements  which, 
whether  true  or  false,  tend  merely  to  encourage  a  belief  that  the 
matter  contained  in  A.'s  work  is  truly  valuable  matter,  and  that 
contained  in  B.'s  is  spurious  and  of  no  value,  an  injunction  will 
not  be  granted  to  restrain  such  representations;  and  on  the  ground 
that  such  was  the  true  effect  of  the  advertisements,  in  the  last 
cited  case,  the  Lord  Chancellor  dissolved  the  injunction. 

Where  the  plaintiff  was  the  writer  and  composer  of  songs  and 
music  called  "  Claribel,"  the  defendants  were  the  music  publishers 
carrying  on  business  under  the  name  of  "  Sinclair  and  Co.,"  and 
it  appeared  that  four  songs  named  resjjectiAcly  "  Under  the  Wil- 
lows," "  Spinning  by  her  Cottage  Door,"  "  I'll  cast  my  Rose 
on  the.  Waters,"  and  "  Spring  Carol,"  the  words  only  of  which 
Avere  written  by  "  Claribel,"  had  been  published  and  sold  by  the 
defendants,  with  the  name  of  "  Claribel  "  appealing  on  them 
thus:  "  '  Under  the  Willows,'  song  wiitten  by  Claribel,"  no  men- 
tion being  made  of  the  name  of  the  composer  of  the  music  of  the 
song;  and  it  was  contended  by  the  plaintiff  that  the  above  mode 
of  publication  was  intended  to  deceive,  and  had  deceived,  people 
into  the  belief  that  not  merely  the  words,  but  also  the  music  of 
these  songs  was  by  "  Claribel,"  and  he  jDrayed  that  the  defen- 
dant might  be  restrained  from  so  publishing;  the  Master  of  the 
Rolls  held  that  the  injunction  must  be  refused,  as  he  was  of 
opinion  that  the  words  "  written  by  "  referred  only  to  the  words 
of  the  songs,  and  did  not  mean  "  written  and  composed,"  and  that 
ordinary  purchasers  using  ordinary  caution  could  not  be  deceived 
into  thinking  that  the  music  was  composed  by  "  Claribel "  (m). 

But  where  a  publisher  advertised  for  sale  certain  poems,  which 

(<)   (1841),  11  Sim.  581. 

(«()   Ilamard  v.   Pillow,  W.   N.    (1868)   9). 
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^'^^-  ^I-  lie  represented  to  be  the  work  of  Lord  Byron,  who  was  abroad, 
an  injunction  was  granted  until  answer  or  further  order  to  restrain 
the  publication,  Lord  Byron's  agents  deposing  to  their  belief  that 
'  the  poems  were  not  Lord  Byron's  work  and  to  circumstances 
rendering  it  highly  improbable  that  they  were  so,  and  the  defen- 
dant refusing  to  swear  to  his  belief  that  they  were  written  by 
Lord  Byron  (a;). 

In  a  more  recent  case  [y),  the  plaintiff  published  an  illustrated 
catalogue  of  trucks,  trolleys,  and  barrows  made  by  him.  Many 
of  the  odd  pages  were  headed  "  Inventor,  patentee,  and  sole 
maker,"  and  many  of  the  even  pages  were  headed  "  Slingsby's 
Patent."  The  plaintiff  had  no  English  patent  for  the  various 
articles  represented,  though  he  had  certain  foreign  patents.  The 
catalogue  also  contained  pictures  of  buildings  on  which  the  plain- 
tiff's name  A\"as  written  in  large  letters,  although  ho  did  not  occupy 
the  whole  of  them.  The  defendants  had  admittedly  copied  the 
plaintiff's  catalogue,  but  the  latter  was  refused  an  injunction  upon 
the  ground  that  his  statem{>nts  as  to  his  being  patentee,  &c., 
were  calculated  to  docoi\'o  the  public,  and  that  he  was  attempt- 
ing to  get  trade  regardless  of  the  a\  aj'  in  which  it  was  obtained. 

From  tlic  above  cases  it  will  be  seen  that  the  Court  will  refuse 
protection  to  a  work  which  is  either  fraudulent  or  calculated  to 
seriously  mislead  the  public,  but  it  is  submitted  that  their  prin- 
ciple would  not  be  extended  so  as  to  disentitle  a  work  to  protec- 
tion simply  because  that  work  infringes  the  copyright  of  another 
work  {z) — that  is  to  say,  in  the  absence  of  special  circumstances, 
such  as  fraud. 

(x)  Ld.  Byron  v.  Johnston-  (1816),  2  Mer.  29. 

ly)  SUngsby  v.   Bradford  Patent  Truck  Co.,    (1905)   W.   N.   122. 

(I)   Ante,  p.   52. 
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CHAPTER  III. 

THE    SUBJECTS    OF    DllAMATlC   AND    MUSICAL    COPYRIGHT. 

The  next  class  of  works  referred  to  in  sect.  1  of  the  Copyright  Copyright 
Act,   1911,   after  literary  works,   are   "  original    dramatic,    and  formino- 
musical  works."     These  works  naturally  fall    to    be    considered  "ght. 
together,  because  in  both  cases  the  authors  probably  expect  to 
reap  at  least  some  portion  of  their  reward  from  the  jJublic  per- 
formance of  their  works.     The  author  of  a  musical  or  dramatic 
composition — and,  indeed,  under  the  new  Act,  the  author  of  any 
work  whatsoever — has  two  distinct  rights  in  his  comi)osition:  one, 
that  of  copyright  proper,  that  is  to  say,  the  right  to  prevent  the 
multiplication  of  copies  of  the  piece  itself;  the  other,  what  may 
be  called  the  acting  right  or  performing  right,   that  is  to  say, 
the  right  to  prevent  other  persons  from  publicly  representing  or 
performing  the  piece  without  the  author's  consent.     These  two 
rights  arc  quite  distinct,  each  being  a  separate  propertj^  and  each 
capable  of  being  assigned  without  the  other. 

As  to  copyright  proper,  both  musical  and  dratoatic  composi-  Publication, 
tious,  when  written  or  printed,  are  protected  like  other  literary 
woi'ks;  but  public  performance  of  a  dramatic  or  musical  woxk 
is  not,  under  the  new  Act,  a  publication  of  the  work  (a),  and 
such  a  work  existing  only  in  manuscript  must  comply  with  the 
conditions  requisite  for  protection  as  an  unpublished  Work  (fe), 
notwithstanding  that  it  may  have  been  first  publicly  performed 
in  England. 

Under  the  old  law,  performing  rights  could  only  be  claimed  Performing 
in  respect  of  any  "tragedy,  comedy,  play,  opera,  farce,  or  any  attaolTedto 
other  dramatic  piece  or  entertainment  "  (c),  or  in  respect  of  "  any  all  works, 
musical  composition"  (d);  but  under  the  new  Act,  the  right  to 
perform  a  work  in  public  is  included  in  the.  copyright  of  any 
work  whatsoever  (e). 

(«)  Sect.  1  (3). 

(b)  See  ante,  p.  27. 

(c)  3&  4  Will.  IV.  c.  15,  s.  1. 
(rf)  5  &  G  Viet.  c.  45,  ss.  20,  21. 
(e)  Sect.  1  (2). 
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Importance 
of  distinction 
between 
literary  and 
dramatic  and 
musical 
works. 


Definitions. 


Talc  V. 
Vulhroolc. 


The  distinction,  therefore,  between  a  dramatic  work  or  musical 
work  and  a  literary  work  is  not  of  the  same  importance  as  under 
the  old  la^v,  }-et  it  is  one  that  is  not  wholly  immaterial.  For 
instance,  it  is  only  in  the  ease  of  a  dramatic  work  that  the  con- 
\ersion  of  it  into  a  novel  or  other  dramatic  work  is  forbidden  (/), 
and  only  in  the  case  of  the  like  works  that  performance  in  public 
is  expressly  stated  not  to  be  a  publication  of  the  work  (gr).  Again, 
short  passages  may  be  taken  for  school  books  from  "  literary 
works,"  but  possibly  not  from  dramatic  or  musical  works  (A),  and 
it  is  only  "  musical  works  "  which  may  be  comjDulsorily  reproduced 
mechanically  upon  the  terms  of  payment  of  a  royalty  (i).  More- 
over, what  is  a  matter  of  still  greater  importance,  musical  and 
dramatic  pieces  maj-  be  entitled  to  protection,  notwithstanding 
that  thoy  do  not  exist  as  literary  works  at  all. 

This  last  point  arises  from  the  dofiiiition  of  a  dramatic  work 
contained  in  sect.  35,  ■\vhicb  enacts  that  that  expression  shall 
"include"  any  "piece  for  recitation,  choreographic  work,  or 
entertainment  in  dumb  show,  the  scenic  arrangement  or  acting 
form  of  which  is  fixed  in  wiiting  or  otherwise  "  (/c).  On  the  other 
hand,  (he  Act  contains  Jio  definition  of  a  musical  work. 

The  definition  of  a  dramatic  work  is  adapted  from  Art.  2  of  the 
Revised  Comontion  of  Berne  (l).  Under  the  old  law,  possibly, 
neither  a  pantomime  nor  a  choreograjahic  work  was  entitled  to 
protection  (m).  In  Tate  v.  Fulbrook  (n)  it  was  stated  by  the 
Court  of  Apjjeal  that  a  dramatic  work  was  not  entitled  to  be 
protected  against  piracy  by  public  performance  unless  it  was 
capable  of  being  j^rinted  and  published.  "  Scenic  effects,  taken 
by  themselves  and  apart  from  the  words  and  incidents  of  the  piece, 
are  not,"  said  Lord  Justice  Farwell,  "  the  subject  of  copyright  (o), 
because  they  cannot  be  the  subject  of  printing  and  publication. 
Nor  do  I  say  that  scenic  effects  may  not  be  protected  as  part  and 
parcel  of  the  drama;  scenes  do,  of  course,  form  part  of  a  drama, 


(/)  Sect.  1   (2)   (b). 

(j')  Sect.  1  (3),  but  qucBre  wlietlier  public  performance  could  be  a  "pub- 
lication" of  any  work.     Ante,  p.  38. 

(A)  Sect.  2  (1)  (iv). 

(i)  Sect.  19  (2). 

(A)  Cinematograph  productions  arc  also  included,  but  these  are  dealt  with 
in  a  separate  chapter;  see  Part  III.,  post. 

(I)  Appendix  B. 

(m)  Karno  v.  Pathe  Freres  (1908),  99  L.  T.  114;  (1909),  100  L.  T.  260. 
In  Lee  v.  Simpson  (1847),  3  O.  B.  871,  the  written  introduction  to  a  pantomime 
was  protected,  but  it  is  not  clear  that  the  protection  extended  to  the 
pantomime  itself. 

(n)  (1908)  1  K.  B.  821. 

(o)  This  is  contrary  to  the  dictum  of  Brett,  J.,  in  Chatterton  v.  Cave  (1877), 
as  reported  in  33  L.  T.  256. 
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and  it  is  the  dramatic  piece,  as  a  whole,  that  is  protected  by  the      C^p-  HI- 

Act.    It  is  essential,  however,  to  such  protection  that  there  should 

be  something  in  the  nature  of  a  dramatic  entertainment,  for  a 

mere  spectacle  standing  alone  is  no  more  within  the  Act  than  a 

singer  who  sings  in  character  costume  is  within  it."    The  facts  of 

that  case  were  that  the  plaintiff  complained  of  the  piracy  of  his 

sketch    called    "  Motoring "    by    the    defendant's   sketch  called 

"  Astronomy."    Both  sketches  were  entertainments  in  the  form  of 

comic  dialogue  grounded  on  very  slight  dramatic  action.     The 

defendant  used  different  words,  but  the  plaintiff  complained  that 

the  defendant  copied  certain  incidents,  the  "  make-up  "  of  the 

actors  from  his  sketch,  and  also  that  he  used  the  same  "gag," 

The  Court  held  that  the  plaintiff  could  have  no  oopja'ight  in  tho 

incidents,  the  "  make-up,"  or  the  "  gag  "  (p). 

It  is  not  very  clear  what  the  Court  meant  by  holding  in  this  How  far 
case  that  "there  must  be  matter  capable  of  being  printed  and  holds unde" 
published,"  for  a  description  of  a  scenic  effect  might  be  printed  the  new  Act, 
and  published,  but  their  meaning  apparently  was  that  some  words 
to  be  spoken  or  sung  by  an  actor  or  actors  were  necessary  before 
copyright  could  be  claimed.  If  this  be  so,  it  is  submitted  that 
the  new  Act  has  effected  an  alteration  in  the  law,  for  choreographic 
works  or  entertainments  in  dumb  show  are,  as  we  have  seen, 
expressly  included  in  the  class  of  dramatic  works.  It  is  true  that 
"  the  acting  form  "  must  be  "  fixed  in  writing  or  otherwise."  A 
mere  description  of  the  naovements  to  be  followed  would  be  suffi- 
cient to  fix  the  acting  form,  and  this  description  need  not  even  be 
in  writing;  any  signs  commonly  used  by  the  profession  to  denote 
certain  movements  or  series  of  movements,  or  even  any  picture, 
photograph,  or  cinematograph  production  consisting  of  a  series  of 
films,  would  answer  the  requirements  of  the  Act.  At  the  same 
time,  the  actual  decision  in  Tate  v.  Fulhroolc,  to  the  effect  that 
mere  scenic  effects  are  not  tho  subject  of  protection,  seems  to  be 
correct,  even  under  the  new  Act.  Under  that  Act  a  work  must  be 
a  dramatic  work,  pure  and  simple,  or  a  choreographic  work,  or  a 
dumb  show.  A  dramatic  work,  pure  and  simple,  probably  predi- 
cates words  spoken  or  sung;  choreographic  works  and  dumb  shows 
predicate  action  (g).  Scenic  effects,  characters,  "get-up,"  and  so 
forth  are  not  the  subjects  of  protection,  apart  from  either  words  or 
defined  movements,  but,  as  was  admitted  by  the  Lords  Justices  in 

(j>)  In  Rees  v.  Robbins  (Times,  4th  July,  1914),  the  Court  doubted  whether 
there  could  be  copyright  in  the  plot  of  a  play:  see  post,  Chapter  VIII., 
"  Infringement  of  Copyright." 

(jq)  Cinematograph  productions  are  expressly  protected,  but  these  convey 
the  illusion  of  motion. 
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"  Gag  "  not 
the  subject  of 
copyright. 


What  is  a 
"  musical 
work  "  ? 


Tate  V.  Fulbmok  (r),  ouoe  you  have  dialogue,  scenic  effects  become 
accessory  to  the  dramatic  work,  and  the  whole  becomes  the  subject 
of  copyright  (s).  If  the  scenic  effects  are  fitted  to  a  totally 
different  dialogue  complaint  apparently  cannot  be  made;  but,  if 
the  dialogue  is  not  dissimilar,  the  fact  that  the  scenic  effects  also 
correspond  with  those  found  in  the  earlier  work  may  be  evidence 
of  plagiarism. 

"  Gag  "  was  held  not  to  be  the  subject  of  copyright  in  Tate  v. 
Fulbmok  upon  the  grounds  that,  generally  speaking,  the  author  of 
the  "  gag  "  is  not  the  writer  of  the  play,  but  the  actor  who  .speaks 
the  words,  and  that,  even  if  the  writer  of  the  play  and  the  speaker 
of  the  "  gag  "  should  happen  to  be  the  same  person,  the  "  gag  "  is 
not  a  permanent  part  of  the  play,  but  is  intended  to  be  changed 
from  time  to  time.  The  new  Act,  it  is  thought,  makes  no  altera- 
tion to  the  law  in  this  respect. 

As  regards  what  is  necessary  to  constitute  a  "  dramatic  work," 
the  judges  under  the  old  law  were  somewhat  hampered  by  the 
definition  contained  in  the  Dramatic  Copyright  Act,  1833  (t), 
which  gave  to  the  authors  of  "  any  tragedy,  comedy,  play,  opera, 
farce,  or  other  dramatic  piece  or  entertainment,"  the  sole  liberty 
of  performing  it.  The  Literary  Copyright  Act  (m)  further  de- 
clared that  "  the  words  '  dramatic  piece  '  shall  be  construed  to  mean 
and  include  every  tragedy,  comedy,  play,  opera,  farce;  or  other 
scenic,  rnusical,  or  dramatic  entertainment."  The  Courts  held 
that  the  words  "  other  dramatic  entertainment  "  must  be  construed 
ejusdem,  generis  with  the  words  "  tragedy,  comedy,  play,  opera, 
and  farce."  It  was  mainly  for  this  reason  that  the  Lords  Justices' 
held,  in  the  case  of  Tate  v.  Fulbrook  (x),  above  alluded  to,  that  a 
dramatic  work,  in  order  to  become  entitled  to  copyright,  must  be 
capable  of  being  printed  and  published.  There  is  no  such  hamper- 
ing definition  in  the  Copyright  Act,  1911,  and  it  may  be  that 
the  expression  "  dramatic  work  "  in  that  Act  will  receive  a  more 
liberal  interpretation  than  the  expression  "  dramatic  piece  "  in  the 
earlier  Acts. 

It  is  perhaps  unfortunate  that  there  is  no  definition  of  a 
"  musical  work  ''  in  the  Act,  although  there  is  such  a  definition 
in  the  Musical  (Summary  Proceedings)   Copyright  Act,   1902, 

(r)  (1908)  1  K.  B.  832;  seo  Sinkop  v.  Viviatta  (Times,  15th  Jan.,  1909), 
where  it  wis  held  under  the  old  law  that  there  could  be  no  copyright  in  a  dance. 

(s)  In  1  ke  manner,  in  the  case  of  an  opo-a,  the  music  and  the  words  together 
form  one  dramatic  work,  and,  it  is  submitted,  the  writer  of  the  words  and  the 
composer  of  the  muiic  are  together  authors  of  a  single  work. 

(0  3  &  4  WiU.  IV.  c.  15. 

(«)  5  &  6  Viet.  c.  45. 

(»)  (1908)  1  K.  B.  821, 
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which  remains  unrepealed  («/)._  That  Act  defines  a  musical  work  Cap,  III, 
as  meaning  "  any  combination  of  melody  and  harmony,  or  either 
of  them,  printed,  reduced  to  writing,  or  otherwise  graphically 
produced  or  reproduced,"  thus  oxpro&sly  confining  musical  works 
to  those  which  are  printed  or  written.  The  Act  of  1903  wasi 
passed  with  a  view  to  protecting  music  publishers  from  tho  depre- 
dations of  the  street  hawkers  of  pirated  music,  and  there  seems  to 
bo  no  reason  why  the  definition  of  a  musical  work  contained 
therein  should  be  imported  into  the  Copyright  Aot,  1911..  The 
question  is,  whether  if  A.  improvises  a  tune  in  B.'s  presence, 
which  B.  carries  away  in  his  head,  and  subsequently  publishes,  A. 
has  copyright  in  the  tune,  which  he  can  sue  B.  for  infringing  ? 
Probably  A.  has  no  such  a  copyright  in  his  tune,  and,  ia  any  case, 
the  difiiculties  in  the  way  of  his  proving  that  B.'s  published  work 
is  an  infringement  of  his  (A.'s)  improvised  tune  will  be  well-nigh 
insuperable.  It  is  a  musical  "  work  "  which  the  Aot  protects,  and 
the  expression  seems  rather  to  imply  that  the  tune  shall  be  written 
or  printed  before  it  becomes  entitled  to  copyright,  and  this  view 
is  confirmed  by  tho  provision  that  in  the  case  of  an  entertainment 
in  dumb  show  or  a  choreographic  work  the  scenic  arrangement  or 
acting  form  must  be  fixed  in  writing  or  otherwise  (z) .  Against 
this  may  be  set  the  fact  that  lectures  and  speeches  are  clearly  tho 
subject  of  copyright  («). 

That  a  musical  Avork  may  also  be  a  dramatic  work  has  been  Musical 
decided  in  several  cases.    An  opera,  not  less  than  a  play  without ^^1°^!^^^^ 
music,  is  a  drama.    In  Russell  v.  Smith  (6)  it  was  decided  that  a  dramatic 
song  which  related  tho  burning  of  a  ship  at  sea,  and  the  escape  of 
those  on  board,  describing  their  feelings  in  vehement  language, 
and  sometimes  expressing  them  in  the  supposed  words  of  the 
suffering  parties,  was  dramatic,  even  though  it  was  sung  by  one 
person  only,  sitting  at  a  piano,  giving  effect  to  the  verses  by  the 
delivery,  but  not  assisted  by  scenery  or  appropriate  dress.    Again, 
in  Clark  v.  Bishop  (c),  the  Court  held  a  song,  "  Come  to  Peckham 
Eye,"  whioh  had  little,  if  any,  of  the  dramatic  character,  to  be  a 
dramatic  piece. 

Some  doubt  as  to  the  correctness  of  these  decisions  is,  however,  FuU, 


er  V. 
Blackpool 


(ij)  2  Edw.  VII.  u.  15,  3.  3,  post.  Chapter  on  "  Remedies  for  Infringement 
of  Copyright." 

(a)  Sect.   35.     Definition  "  Dramatic  Work,"  of.   Sees  v.   Bobbins   (Times, 
7th  July,  1914). 

(a)  Ante,  p.  47,  and  see  sects.  1  (2),  2  (v). 

(S)  (1848),  12  Q.  B.  217. 

(c)   (1872),  25  L.  T.  908;   see  also  Rohcris  v.  THr/fieU  (1887),  3  T.  L.  I!, 
552. 

f)   (2) 
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Gardens. 


plays. 


C-^p-  HI-     raised  by  the  case  of  Fuller  v.  Blackpool  Winter  Gardens  (d), 
Winter  where  it  was  held  that  the  song  "  Daisy  Bell,"  sung  at  the  defen- 

dants' theatre  in  costume,  and  in  a  dramatic  play  or  burlesque 
during  the  run  of  the  piece,  was  not  dramatic.  In  his  judgment 
in  this  case  Lord  Justice  A.  L.  Smith  remarked  (e):  "I  think 
that  to  constitute  a  song  a  dramatic  piece  it  must  be  such  a  song 
as,  for  its  proper  representation,  acting,  and  possibly  scenery, 
formed  a  necessary  ingredient,  and  that  if  neither  of  these  be 
requisite  to  the  efficient  representation  of  the  song,  it  is  not  a 
dramatic  piece.  It  is  an  entire  misnomer  to  call  a  mere  common 
ordinary  music-hall  song,  which  required  neither  acting  nor 
scenery  for  its  production,  a  dramatic  piece,  for  it  is,  in  truth, 
notliing  of  the  kind." 
Musical  lu  the  case  of  an  opera  or  other  musical  jplay  it  often  happens 

that  the  words  and  the  music  are  the  works  of  different  authors. 
If  these  oollaborate  to  produce  a  musical  play,  can  they  be  regarded' 
as  joint  authors  ?  By  sect.  16  (2)  a  "  work  of  joint  authorship  ' 
is  defined  as  "a  work  produced  by  the  collaboration  of  two  or  more 
authors,  in  which  the  contribution  of  one  author  is  not  distinct 
from  the  contribution  of  the  other  author  or  authors."  Clearly 
the  words  and  music  can  be  distinguished.  It  may  be  urged  that 
it  would  be  more  correct  to  class  such  a  play  amongst  "  collective 
works,"  which  are  defined  as  works  "  written  in  distinct  parts  by 
different  authors  "(/).  It  is  thought,  however,  that  there  are 
three  distinct  copyrights  in  a  musical  play:  (1)  in  the  play  as  a 
whole;  (2)  in  the  music  separated  from  the  words;  and  (3)  in  the 
words  separated  from  the  music  {g).  The  question  in  whom  the 
copyright  in  the  play  as  a  whole  is  vested  must  depend  upon  the 
facts  of  the  particular  case;  it  might  be  vested  in  the  two  com- 
posers jointly,  or  in  one  of  them,  or  in  some  third  person,  and  the 
three  distinct  copyrights  might  conceivably  expire  at  three  dif- 
ferent dates  {h).  The  play,  as  a  whole,  is  presumably  a  "collec- 
tive work,"  and  if  so,  it  follows  that  the  copyright  in  the  same 
is  assignable  for  the  entire  period  of  copyright,  without  being 
subject  to  the  proviso  to  sect.  5  (2),  whereby  absolute  assignments 
are  prevented .  from  being  made  for  longer  than  the  life  of  the 
author  and  twenty -five  years  after  his  death  {i) .     If  this  be  a 

id)  (1895)  2  Q.  B.  429.  (e)  At  p.  442. 

(/)  Sect.  35  (1). 

{g)  In  the  case  of  a  "  musical  work,"  it  is  provided  that  for  the  purpose  of 
compulsory  acquisition  of  the  right  to  reproduce  the  same  mechanically,  the 
work  "  shall  be  deemed  to  include  any  words  so  closely  associated  therewith  as 
to'form  part  of  the  same  work":  seot.  19  (2)  (ii). 

{h)  See  further,  "  First  Owner  of  Copyright,"  Chapter  VI.,  post. 

If)  See  Chapter  VII.,  "  Assignment  of  Copyright,"  fost. 
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correct,  statement  of  the  law,  then,  in  the  absence  of  any  agreement  Cap.  III. 
to  the  contrary,  the  composer  of  the  music  will  be  entitled  to 
publish  the  musical  score  without  the  libretto,  and  to  make  adapta- 
tions of  the  music;  the  librettist  will  have  the  right  to  publish  a 
book  of  the  words,  or  extracts  therefrom,  without  the  music;  but 
the  words  and  music  can  only  be  published  or  performed  together 
with  the  sanction  of  both  composer  and  librettist. 

Copyright  may  be  secured  in  the  adaptation  of  a  play  which  is  Adaptation 
itself  common  property.  Thus,  in  Hatton  v.  Kean,  where  it  o^ol^play. 
appeared  that  the  defendant  had  designed  a  dramatic  representa- 
tion, consisting  of  one  of  Shakespeare's  plays,  with  certain  altera- 
tions in  the  text,  original  music,  scenic  effects,  and  other  acces- 
sories, the  Court  did  not  doubt  that  the  production,  as  a  whole, 
was  a  proper  subject  of  copyright,  although  the  play  itself  was, 
in  its  original  form,  common  property  (k). 

So  in  the  case  of  musical  compositions,  not  only  an  original  jjew 
composition  but  any  substantially  new  arrangement  or  adaptation  arrangement 
of  an  old  piece  of  music  is  a  proper  subject  of  copyright;  and  the 
man  who  makes  the  new  arrangement  or  adaptation  is  the 
"author"  of  it  and  entitled  to  the  copyright.  If  A.  makes  a 
pianoforte  score  of  the  music  of  B.'s  opera  (I),  or  if  he  writes 
woi'ds  and  accompaniments  to  an  old  non-copyright  melody  (jn), 
A.  is,  in  either  case,  properly  described  as  the  author  of  the  new 
composition. 

The  pianoforte  score  of  an  already  existing  opera,  whether  The  piano- 
arranged  by  the  composer  himself  or  by  another  person,  is  the  forte  score 
subject  of  copyright;  and  as  such  is  entitled  to  protection,  subject 
to  the  rights  of  the  proprietor  of  the  copyright  in  the  original 
work.  The  arrangement  of  the  opera  score  for  the  pianoforte, 
involving  as  it  does  labour  as  well  as  intelligence  and  skill,  con- 
stitutes it  a  new  work  (n). 

In  deciding  the  paint  in  the  last  cited  cajse.  Sir  A.  Cock- 
burn,  C.  J.,- said:  "It  seems  impossible  to  believe  that  any 
musician,  however  great  his  talent,  whether  as  a  composer  or 
an  executant,  from  the  mere  circumstance  of  having  the  opera 
in  its  entirety  before  him,  that  is  to  say,  with  all  the  score  for 
all  the  instruments,  which  neither  eye  nor  mind  could  take  in 
at  the  same  time,  could  be  able  to  play  the  accompaniment  while 
singing  the  music  of  the  opera  at  the  piano.     It  requires  time, 

(A)  (1859),  7  C.  B.  268. 

QY  Woody.  Boosey  (1868),  L.  B.  2  Q.  B.  340;  L.  E.  3  Q.  B.  223. 

(m)  Leader  v.  Purday  (1869),  7  0.  B.  4. 

(«)  Wood  V.  Boosey,  supra;  Boosey  v.  Fairlie  (1877),  7  Oh.  D.  301. 
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original 

score. 


reflection,  skill,  and  mind  so  to  condense  the  opera  score  as  to 
compose  the  pianoforte  accompaniincnt I  cannot,  there- 
fore, bring  myself  to  think  that  the  pianoforte  arrangement  of 
the  music  of  an  opera,  which  originally  consisted  of  vocal  music 
and  instrumentation  to  be  executed  by  some  half -hundred  instru- 
ments, can  be  said  to  be  anything  else  than  a  specific,  separate, 
and  distinct  work  from  the  opera  itself.  And  it  seems  to  me 
to  hold  otherwise  would  lead  to  very  serious  consequences.  Operas 
are  very  frequently  arranged  sometimes  by  the  composer  of  the 
opera  himself,  sometimes  by  other  persons,  with  the  consent  or 
without  the  consent  of  the  original  composer.  It  may  be,  if  the 
arrangement  be  made  without  the  consent  of  the  composer  of 
the  opera,  such  an  adaptation  would  be  an  infringement  of  his 
copyright,  which  would  subject  the  adapter  to  an  action.  It  is 
not  necessary  to  decide  that.  But  it  may  be  that,  after  the  copy- 
right has  expired,  an  arrangement  for  the  pianoforte  may  be 
made  in  the  iirst  instance,  or  some  musical  composer,  thinking 
that  an  arrangement  that  already  existed  of  some  well-known 
and  popular  opera  is  not  as  good  as  it  can  be  made,  might  apply 
his  hand  to  the  work  and  make  a  new  arrangement.  Can  it  be 
said  that  such  an  arrangement,  useful  as  regards  the  musical 
world,  shall  not  be  the  subject  of  protection  under  the  Copyright 
Acts  ?  " 

And  on  appeal  Sir  Fitzroy  Kelly,  C.B.  (o),  in  affirming  the 
decision  of  the  Queen's  Bench,  clearly  pointed  out  the  differ- 
ence between  the  pianoforte  score  and  the  original  score,  and 
the  fact  that  each  might  be  the  subject  of  copyright.  "  The 
opera,"  said  he,  "is  composed  and  is  published  in  score,  and  con- 
tains in  each  line  of  what  is  called  the  entire  score,  the  music 
for  some  one  particular  instrument,  these  instruments  being  some 
twenty  in  number.  Now  let  us  come  to  what  the  arrangement  is 
for  the  pianoforte.  Undoubtedly  there  are  portions  of  it  which 
are  identical,  as  in  the  case  before  the  Exchequer,  and  might  sub- 
ject, as  I  have  already  observed,  the  author  of  the  adaptation 
to  an  action  if  it  had  been  published  without  the  authority  of  the 
author  of  the  opera.  But  what. is  the  pianoforte  arrangement? 
It  is  an  arrangement  of  the  whole  of  the  music  of  this  opera  for 
the  pianoforte,  a  part  of  which  is  the  ordinary  pianoforte  accom- 
paniment, the  bass  and  the  treble,  played  with  both  hands,  and 
which  is  independent  of  the  melody.  There  may  be,  as  it  appears, 
the  line  of  music  for  one  voice,  or  two  lor  tbreel  voices,  as  the 


(o)  L.  E.  3  Q.  B.  223,  229v 
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case  may  be;  and  there  are -separate  and  distinct  lines  for  the  Cap.  III. 
a;ccompaniment  for  the  pianoforte;  and  no  doubt,  here  and  there 
throughout  this  accompaniment,  and  by  going  line  by  lino  through 
the  score  of  the  original '  opera,  there  may  be  found  the  same 
notes;  but  there <axe  other  parts  of  the  accompaniment  which  are 
merely  the  pianoforte  accompaniment,  the  notes  forming  which 
are  nowhere  to  be  found  in  the  score  at  all.  The  accompaniment 
for  the  pianoforte  is  a  work  of  greater  or  less  skill.  In  some 
cases,  perhaps  in  many  cases — it  may  be  in  this  for  aught  I  know 
—the  operation  of  adaptation  is  little  more  than  mechanical,  and 
what  any  one  acquainted  with  the  science  of  music,  any  com- 
poser of  experience,  might  have  been  able  to  do  without  diJli- 
culty;  but  it  may  be,  and  often  is,  as  in  the  case  of  the  six 
operas  of  Mozart,  by  Mazzinghi,  a  work — I  would  hardly  use 
the  term  of  great  genius,  but  a  work — of  great  merit  and  skill 
of  that  eminent  composer  and  pianist,  Mazzinghi.  If  such  a 
work  be  published  as  the  adaptation  to  the  pianoforte  by  a  com- 
poser, other  than  the  composer  of  the  original  opera,  no  doubt  it 
is  a  piracy  of  the  opera,  and  the  composer  may  maintain  an  action 
against  the  adapter  or  the  publisher  of  the  adaptation;  but, 
whenever  the  'copyright  in  the  original  opera  has  expired,  if  after 
that,  and  for  the  first  time,  another  composer  composes  another 
adaptation  of  that  opera  to  the  pianoforte,  it  is  a  new  substantive 
work,  in  respect  of  which  he  is  just  as  much  entitled  to  the  benefit 
of  the  copyright  in  this  country,  as  the  original  composer  of  the 
opera;  and  if  any  one  had  by  an  adaptation  pirated  that  arrange- 
ment, he  would  be  liable  to  an  action  for  that  piracy.  I  consider 
that  an  infallible  test  to  show  the  difference  between  the  ono 
work  and  the  other — between  the  original  opera  and  the  arrange- 
ment of  it  for  the  pianoforte.  It  is  perfectly  clear,  therefore,  that 
in  point  of  fact — for  it  is  rather  a  matter  of  fact  than  anything 
else — the  adaptation  to  the  pianoforte,  or  the  arrangement  for 
the  pianoforte,  of  an  opera  already  published,  is  itself  a  new 
and  separa'te  work,  and  is  not  one  and  the  same  with  the  original 
opera"  (p). 

So  also  with  reference  to  a  piece  of  music  caEed  "  Pestal," 
which  had  been  played  by  the  military  bands  in  the  style  of  a 

(p)  In  this  same  case  Bramwell,  B.,  said:  "It  has  been  said  that  there  is 
nothing  inventive  on  the  part  of  the  person  who  makea  the  'arrangement.  Im 
one  sense,  tliere  is  not^ — that  is  to  say,  he  neither  invents  the  tune  nor  the 
harmony;  but  there  is  invention  in  another  sense,  or  rather  there  is  composition 
in  the  adaptation  to  the  particular  instrument.  Of  that,  the  adapter  is  the 
author,  and  it  is  perfeotly  certain  that  the  man  who  wanted  to  arrange  this 
opera  for  a  pianoforte  would  find  it  a  great  deal  easier  to  oopy  what  Brissler 
had  done  than  to  take  the  score  and  do  it  over  again." 
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^''^-  III-     Russian  Polonaise.    The  plaintiff,  in  an  action  for  infringement, 

had  obtained  possession  of  the  score,  it  did  not  transpire  ho.w — 

set  it  to  words,  concocted  a  thrilling  introductory  anecdote,  and 

sold  the  copyright  to  a  music-seller  who  published  it  with  success. 

Other  publishers  arranged  new  versions  of  song  and  verses,  for 

which  the  proprietor  recovered  damages.    The  coincidence  between 

the  harmonies  and  accompaniments  in  such  a  case,  must  be  relied 

on  as  forming  the  part  alone  in  which  copyright  exists.     The 

original  composition,  if  not  claimed  by  any  one,  becomes  public 

property;   and  one  person  has  as  much  right  to  publish  it  as 

another  (q). 

tion  ^f  "^P'*"        In  Leader  v.  Fur  day  (;•),  it  was  held  that  one  who  adapted 

words  and       words  to  an  old  air,  and  procured  a  friend  to  compose  an  accom- 

mcnt  to^aii'     paniment  therfeto,  acquires  a  copyright  in  both  words  and  accom- 

oldair.  paniment,  and  he  might  properly  describe  himself  proprietor  of 

the  copyright  in  the  whole  composition,  notwithstanding  that  there 

was  no  copyright  in  the  air  itself. 

(?)  Leader  v.  Purday  (1849),  7  0.  B.  4. 
(/)  (1849),  7  C.  B.  4. 
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CHAPTER  IV. 

TID!   S  OBJECTS   OF   ARTISTIC   COPYRIGHT    (OTHEll  THAN 
ARCHITECTURE  («)). 

Previously  to  tlio  Copyriglit  Act,  1911,  the  copyright  iu 
artistic  works  was  the  subject  of  various  statutes  which  dealt 
separately  with  engravings,  paintings,  drawings,  and  photographs, 
and  works  of  sculpture  (6).  Under  the  new  Act  these  all  fall 
under  one  compendious  phrase,  sect.  1  conferring  copyright 
upon  "  every  original  artistic  work." 

There  are,  however,  certain  divisions  into  which  artistic  works  Definitions, 
naturally  fall.  The  work  may  be  one  which  is  wholly  or  mainlj^ 
produced  by  hand,  or  one  entirely  or  mainly  produced  by 
mechanical  processes.  Again,  it  may  be  a  class  of  work  which 
usually  exists  only  in  a  single  example,  or  one  of  which  many 
copies  can  readily  be  made.  The  statute  includes,  amongst  artistic 
workS;  "works  of  i^ainting,  drawing,  sculpture,  and  architectural 
works  of  art,  and  engravings  and  photographs  "  (c).  These  works 
are  all  mainly  produced  by  hand,  with  the  exception  of  photo- 
graphs, and  included  in  the  expression  "  photographs  "  are  photo- 
lithographs  and  any  works  produced  by  any  jjrocess  analogous 
to  photography  (d),  and  "  works  of  sculpture  "  include  casts  and 
models.  Paintings,  drawings,  and  works  of  sculpture  most  fre- 
quently exist  in  single  examples:  in  the  case  of  an  engraving  the 
plate  itself  is  of  little  artistic  value,  its  value  lies  in  the  fact  that 
by  means  of  it  the  picture  can  be  readily  reproduced.  Included 
in  the  expression  "  engravings  "  are  etchings,  lithographs,  wood- 
cuts, prints,  and  other  similar  works,  not  being  photographs  (e). 
Certain  "  designs  "  capable  of  being  registered  under  the  Patents 
and  Designs  Act,  1907  (/),  are  excluded  from  the  Copyright  Act, 
1911  (^). 

(a)  Works  of  arohiteoture,  being  for  the  first  time  protected  under  the  Act 
of  1911,  are  dealt  with  in  a  separate  chapter  (Part  111.,  Chapter  III.). 
(6)  Ante,  p.  19.  (e)  Sect.   35   (1). 

IdS  Such  as  half-tone  blocks.  (e)  Sect.  35  (1). 

(/)  7  Edw.  VII.  0.  29.  (gr)  Sect.  22. 
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THE  LAW  OF  COPyEIGHT. 


Cap.  IV. 
Originality. 


All  artist 
has  no 
monopoly  in 
the  subject. 


The  artistic  work  must  be  "  original  " — but  this  means  no  more 
than  that  the  work  must  not  be  copied  from  another  artistic  work 
of  the  same  character  (h).  Thus,  an  engraving  copied  from 
another  engraving,  a  photograph  copied  from  another  photograph, 
or  possibly  a  painting  which  was  identical  with  another  painting 
from  which  it  was  copied  could  not  claim  copyright,  but  on  the 
other  hand,  it  is  submitted  that  an  engraving  of  a  painting  or 
drawing,  like  the  photograph  of  a  picture,  is  an  original  work, 
and  in  itself  the  subject  of  copyright,  subject,  of  course,  to  the 
rights  of  the  proprietor  of  the  copyright  in  the  work  from  which, 
the  derivative  work  is  taken  (i).  The  majority  of  artistic  works 
are,  indeed,  generally  copied  from  something  or  other,  and  the 
artist  cannot  claim  the  monopoly  of  the  subject  of  his  work,  but 
he  is  entitled  to  say:  Take  the  trouble  of  going  to  the  original 
from  which  my  work  is  taken,  but  do  not  avail  yourself  of  my 
labour  who  have  been  to  the  original  and  executed  my  work 
therefrom  (k). 

Where  a  picture  is  made  of  an  object  in  nature,  as  of  a  par- 
ticular ilower  or  plant,  the  artist  cannot  restrain  any  one  from 
executing  a  similar  picture  of  the  same  flower  or  plant;  but  no 
one  is  allowed  to  copy  from  the  work  of  another  person,  each  must 
draw  from  nature.  When  it.  was  contended  before  Lord  Hard- 
wicke  Q)  that  some  engravings  of  plants  could  not  be  protected, 
because  every  herbal  book  had  prints  of  those  plants  in  them, 
he  observed:  "  The  defendant,  to  make  out  the  case  he  aims  at, 
must  show  me  that  these  prints  of  medicinal  plants  are  in  any 
book  or  herbal  whatsoever,  in  the  same  manner  and  form  as  they 
are  represented  here;  for  they  are  represented  in  all  their  several 
gradations,  the  flower,  the  flower-cup,  the  seed-vessel,  and  the 


So,  on  the  same  principle,  if  two  persons  should  bond  fide 
make  pictures  from  a  perusal  of  the  same  text,  although  there 
might,  and  probably  would  be,  a  similarity  between  them,  yet 
each  would  acquire  a  copyright  in  the  picture  which  he  had  made. 

An  engraver  is  almost  invariably  a  copyist,  but  he  produces  the 
resemblance  he  is  desirous  of  obtaining  by  means  very  different 
from  those  employed  by  the  painter  or  draughtsman  from  whom 
he  copies:  means  which  require  great  labour  and  talent.  The 
engraver  produces  his  effects  by  the  management  of  light  and 


(A)  Ante,  p.  52. 

CO  Graves'  Case  (1869),  L.  E.  4  Q.  B.  715,  post,  p.  91. 
(Jo)  De  Berenger  v.  Wheble  (1819),  2  Stark.  N.  P.  548. 
(0  Blaclcwell  v.   Sarper  (1740),  2  Atlc.  94. 
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shade,  or,  as  the  term  of  his  art  expresses  it,  the  chiaro-oscuro .  Cap.  IV. 
The  due  degrees  of  light  and  shade  are  produced  by  different 
lines  and  dots;  he  who  is  the  engraver  must  decide  on  the  choice 
of  the  different  lines  or  dots  for  himself,  and  on  his  choice  depends 
the  success  of  his  print.  If  he  were  to  copy  from  another  engrav- 
ing, he  might  see  how  the  person  who  engraved  that  had  pro- 
duced the  desired  effect,  and  so  without  skill  or  attention  become 
a  successful  rival  (to). 

In  one  case  (w)  it  was  contended  that  a  photograph  of  an  engrav-  I'liotogi-apU 
ing  was  not  an  original  production  within  the  meaning  of  the  lua'pTOduc- 
Artistic  Copyright  Act,  1862  (o).     In  overruling  this  objection,  t'o"- 
Mr.  Justice  Blackburn  said:  "  The  distinction  between  an  original 
painting  and  its  copy  is  well  understood,  but  it  is  difficult  to  say 
what  is  meant  by  an  original  photograph.     All  photographs  arc 
copies  of  some  object,  such  as  a  painting  or  a  statue,  and  it 
seems  to  me  that  a  photograph  taken  from  a  picture  is  an  original 
photograph,  in  so  far  that  to  copy  it  is  an  infringement  of  this 
statute.    As  I  have  already  pointed  out,  by  sect.  2,-  although  it 
is  unlawful  to  copy  a  photograph  or  the  negative,  it  is  permitted 
to  copy  the  subject-matter  of  the  iDhotograph  by  taking  another 
photograph." 

The  question  of  artistic  merit  may  sometimes  be  taken  into  con-  Absence  of 
sideration,  at  least  upon  a  question  of  infringement.  Thus,  a  \aa\-it. 
plaintiff  conceived  the  idea  of  printing  and  publishing  cards  bear- 
ing a  representation  of  a  hand  holding  a  pencil  in  the  act  of 
completing  a  cross  within  a  square,  with  a  view  to  such  cards 
being  used  at  elections  by  illiterate  voters,  and  procured  an  artist 
to  make,  under  his  directions,  a  drawing  of  the  representation 
above  described.  Subsequently  the  defendants  published  similar 
cards  with  a  hand,  holding  a  pencil,  in  the  act  of  completing  a. 
cross  in  a  particular  square  Of  a  voting  paper,  but  the  hand  in 
the  defendants',  cards  was  in  a  slightly  different  position,  though 
the  idea  was  clearly  taken  from  plaintiff's  cards.  It  appeared 
that  neither  the  plaintiff's  nor  the  defendants'  drawings  were  of 
any  artistic  merit,  and  it  was  held'  that  an  action  for  infringe- 
ment of  copyright  could  not  be  maintained,  on  the  ground  that 
the  plaintiff's,  drawing  was  so  far  not  the  subject  of  copyright, 
that  it  was  not  entitled  to  protection  against  an  imitation  which 
was  not  an  exact  reproduction  (p). 

(ot)  Newton   v.   Cowie   (1827),  4  Bing.   246;   Martin  v.    Wright   (1833),  6 

Sim.   297. 

(«)  Graves'  Case  (1869),  L.  E.  4  Q.  B.  723.  (o)  25  &  26  Vict.  e.  68. 

C«)  KenricJc  ^  Co.  v.  Lawrence  i  Co.  (1890),  25  Q.  B.  D.  99;  Notiage  v. 
Jaohson  (1883),  11  Q.  B.  D.  627. 
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Cap.  IV.  "  The  mere  choice  of  subject,"  said  Mr.  Justice  Wills  in  the 

case  referred  to  (q),  "  can  rarely,  if  ever,  confer  upon  the  author 
of  the  drawing  an  exclusive  right  to  represent  the  subject;  and 
certainly,  where  the  subject  chosen  is  merely  the  representation 
to  the  eye  of  a  simple  operation  which  must  be  performed  by 
every  person  who  records  a  vote,  there  cannot  possibly  be  an 
exclusive  right  to  represent  in  a  picture  that  operation.  It  may 
well  be  that  something  special  in  the  way  of  artistic  treatment 
even  of  this  simple  operation,  if  it  existed,  might  be  the  subject 
of  copyright;  but  nothing  of  the  kind  has  been  suggested  or  exists 
in  the  present  case,  and  if  it  does  exist  without  being  discovered 
it  has  not  been  imitated,  for  there  is  nothing  which  by  any  flight 
of  imagination  can  be  called  artistic  about  either  the  plaintiffs' 
or  the  defendants'  representation  of  a  hand  making  the  mark  of  a 
cross.  It  may  be  also  that  even  the  coarsest,  or  the  most  common- 
place, or  the  most  mechanical  representation  of  the  commonest 
object  is  so  far  protected  in  registration  that  an  exact  reproduction 
of  it,  such  as  photography,  for  instance,  would  produce,  would  be 
an  infringement  of  copyright.  But  in  such  a  case  it  must  surely 
be  nothing  short  of  an  exact  literal  reproduction  of  the  drawing 
registered  that  can  constitute  the  infringement,  for  there  seems 
to  be  in  such  a  case  nothing  else  that  is  not  the  common  property 
of  all  the  world.  It  is  possible  that  in  this  case  the  proprietors  of 
the  drawing  may  have  a  right  to  be  protected  from  a  reproduction 
of  their  picture  of  a  hand  drawing  a  cross,  in  which  every  line, 
dot,  measurement,  and  blank  space  shall  be  rendered  exactly  as  in 
the  original,  or  in  which  the  variations  from  such  minute  agree- 
ment shall  be  microscopic.  But  I  cannot  possibly  see  how  they 
can  make  a  higher  claim,  or  say  that  because  they  have  registered 
a  drawing  of  a  hand  pencilling  a  cross  within  a  square,  that  no 
other  person  in  the  United  Kingdom  is  at  liberty  to  draw  a  hand 
pencilling  a  cross  within  a  square  for  perhaps  the  next  half 
century.  The  plaintiff,  Mr.  Jefferson,  put  his  case  as  high  as  that 
proposition,  for  he  said  he  might  wish  to  claim  applications  of  the 
picture  to  subjects  other  than  voting  cards.  It  is  obvious  that, 
unless  there  be  a  copyright  in  the  subject,  any  other  person  who 
wishes  to  draw  a  hand  pencilling  a  cross  within  a  square,  cannot 
help  producing  something  so  like  the  plaintiffs'  design  as  to  look 
very  like  a  colourable  imitation  of  it.  Now,  it  may  or  may  not 
be  very  shabby  conduct  on  the  part  of  the  defendant  to  wish  to 
represent  a  hand  pencilling  a  cross  within  a  square,  notwithstand- 

(?)  25  Q.  B.  D.  at  p.  102. 
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ing  that  the  plaintiffs  were  first  in  the  field,  and  notwithstanding  _Oap^v. 
that  but  for  the  picture  used  by  the  plaintiffs  they  might  never 
have  thought  of  making  theirs;  but  I  cannot  see  why  they  should 
be  precluded,  for  the  next  fifty  years  perhaps,  from  representing 
in  a  picture  the  act  which  every  voter  performs  when  he  records 
his  vote,  simply  because  one  of  the  plaintiffs  first  thought  of  doing 
so,  any  more  than  if  a  new  article  of  commerce  were  introduced  of 
extensive  distribution,  and  very  simple  and  definite  shape  and 
proportions,  and  a  drawing  of  it  were  made  for  one  firm,  all  other 
persons  should  be  precluded  from  making  a  drawing  which,  if  it 
truthfully  represented  the  same  thing,  must  be  exceedingly  like 
the  first  drawing;  nor,  even  though  the  draughtsman  of  the  second 
drawing  might  never  have  seen  the  original  article,  or  might  have 
derived  his  knowledge  of  its  existence  and  aspect  solely  from  the 
first  drawing.  If  a  new  and  very  simple  tea-caddy  were  repre- 
sented first  by  A.  in  a  drawing  which  he  registered,  I  cannot 
conceive  that  he  could  during  his  whole  life  prevent  B.  from 
drawing  the  same  tea-caddy,  and  even  from  drawing  it  from  his 
recollection  of  A.'s  picture,  nor  that  A.  could  claim  copyright 
except  in  the  extremely  limited  and  useless  sense  in  which  I  have 
suggested  that  a  copyright  might  exist  for  a  registered  drawing 
of  even  such  a  subject.  In  the  present  instance,  what  the  plaintiffs 
claim  is  really  a  right  to  prevent  any  one  else  from  drawing  the 
same  subject  as  that  of  his  drawing.  If  he  has  a  copyright  in  the 
subject  there  is  a  colourable  imitation,  because  the  subject  is  not 
altered  by  changing  the  position  of  the  hand  and  adding  the 
indications  of  a  shirt-sleeve.  But  it  is  clear  that  there  is  no 
copyright  in  the  subject.  As  for  the  manner  of  treating  this 
subject,  there  can  be  no  copyright  in  that,  for  if  the  thing  to  be 
represented  be  represented  at  all  it  is  impossible  to  treat  it  in  any 
other  way.  It  seems  to  me,  therefore,  that  although  every  drawing 
of  whatever  kind  may  be  entitled  to  registration,  the  degree  and 
kind  of  protection  given  must  vary  greatly  with  the  character  of 
the  drawing,  and  that  with  such  a  drawing  as  we  are  dealing  with, 
the  copyright  must  be  confined  to  f^hat  which  is  special  to  the 
individual  drawing  over  and  above  the  idea — in  other  words,  the 
copyright  is  of  the  extremely  limited  character  which  I  have 
endeavoured  to  describe.  A  square  can  only  be  drawn  as  a  square, 
a  cross  can  only  bo  drawn  as  a  cross,  and  for  such  purposes  as  the 
plaintiffs'  drawing  was  intended  to  fulfil  there  are  scarcely  more 
ways  than  one  of  drawing  a  pencil  or  the  hand  that  holds  it.  If 
the  particular  arrangement  of  square,  cross,  hand,  or  pencil  be 
relied  upon,  it  is  nothing  more  than  a  claim  of  copyright  for  the 
subject,  which,  in  my  opinion,  cannot  possibly  be  supported." 
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Cap.  IV.         On  the  other  hand,  it  was  held  in  another  case  that  toy  soldiers 
Tov  sol-  were  entitled  to  protection  under  the  Sculpture  Copyright  Act, 

diers.  1814  (r)  (now  repealed).     In  the  case  referred  to,  Mr.  Justice 

Wright  remarked:  "  The  question  is  whether  this  toy  representa- 
tion of  a  soldier  is  an  artistic  thing — an  artistic  production  within 
the  meaning  of  the  Sculpture  Copyright  Act,  1814.  It  is  toler- 
ably certain  that  some  toys  would  not  fall  within  the  protection 
of  the  Act;  and  the  question  whether  this  soldier  or  mounted 
yeoman's  figure  comes  within  it  must  be  decided  upon  evidence 
of  its  artistic  character.  The  evidence  before  me  is  all  one  way.. 
A  war  correspondent  has  been  called,  who  is  at  the  same  time  an 
artist  and  has  shown  several  of  these  figures  to  be  artistic  produc- 
tions, in  that  the  anatomy  is  good  and  that  the  modelling  shows 
both  technical  knowledge  and  skill.  I  see  nothing  to  quarrel  with 
in  this  statement.  On  the  whole,  therefore,  although  I  have  great 
doubt  as  to  the  meaning  of  the  Act,  I  am  prepared  to  hold  that 
the  production  of  a  metal  figure  of  a  mounted  yeoman  such  as 
this  is  good  enough  to  be  protected  by  the  provisions  of  the 
Act"(s). 
Maps,  &c.  Under  the  old  law  a  map  might  be  protected  either  as  a  "  book," 

under  the  Literary  Copyright  Act,  1842,  or  as  an  engraving, 
under  the  Engravings  Acts,  according  to  whether  the  owner  of 
the  copyright  chose  to  call  his  work  a  "  map  "  or  an  "  engrav- 
ing "(i).  The  Act  of  1911 — somewhat  illogically,  perhaps — 
includes  "  maps,  charts,  and  plans  "  in  the  definition  of  "  literary 
works  "  (m),  so  that  apparently  protection  cannot  be  claimed  for 
them  as  "  engravings."  The  only  importance  of  this  seems  to  lie 
in  the  fact  that  the  copyright  in  an  engraving  made  to  order  vests 
in  the  person  by  whom  the  plate  was  ordered,  whereas  in  thei' 
case  of  a  literary  work  the  copyright  would  only  so  vest  if  the 
person  making  the  plate  were  in  the  employment  of  the  person 
who  ordered  the  same  "  under  a  contract  of  service  or  apprentice- 
ship "  (x). 
Book  illus-  A  more  important  point  arises  with  regard  to  the  illustrations 

in  a  book,  particularly  if  these  are  the  result  of  some  photographic 
process,  for  not  only  does  the  same  point  arisa  as  to  the  person  in 
whom  the  copyright  first  vests,  but  the  period  of  protection  for  a 

(r)  54  Geo.  III.  c.  56. 

(s)  Brifnin  v.  Hawks  (1902),  86  L.  T.  765;  cf.  Capronl  v.  Alberti  a890), 
65  L.  T.^  785.  ' 

(t)  This  seems  to  be  tlio  effect  of  the  two  somewhat  puzzling  decisions  of 
Stannanl  v.  Lee  ((1871),  L.  R.  6  Cli.  346),  and  Stannard  v.  Harrison  ((1871), 
19  W.  R.  811),  both  relatins-  to  maps  of  the  scene  of  war  in  1870. 

(«)  Sect.   35  (2). 

{x)  Sect.  5  (1) ;   post,  Chapter  VI.,  "  First  Owner  of  Copyright." 
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photograph  is  less  than  that  for  a  literary  work.  The  period  of  Cap.  IV. 
copyright  in  the  ease  of  a  literary  work  is  for  the  life  of  the  author 
and  fifty  years  after  his  death  {y) ;  that  for  a  photograph  is  fifty 
years  from  the  making  of  the  negative,  whether  the  same  be 
published  or  unpublished  {z).  It  was  held  in  several  cases,  decided 
under  the  Literary  Copyright  Act,  1842,  that,  if  the  owner  of  the 
copyright  in  the  letterpress  of  a  book  was  also  the  owner  of  the 
copyright  in  the  illustrations,  he  was  in  a  position  to  sue  for 
infringement  of  the  copyright  in  the  illustrations  provided  he  had 
complied  with  the  formalities  required  by  that  Act,  although  he 
had  not  complied  with  those  required  by  the  Acts  relating  to 
artistic  copyright  (a).  These  cases  were  so  decided  upon  the 
ground  that  it  was  "  books  "  which  were  protected  under  the  Act 
of  1842,  and  that  a  "  book  "  might  consist  of  illustrations  as  well 
as  letterpress.  Inasmuch  as,  under  the  Act  of  1911,  it  is  no 
longer  "  books  "  but  "  literary  works  "  which  are  the  subjects  of 
protection,  it  is  conceived  that  the  decisions  referred  to  are  no 
longer  applicable,  in  so  far  as  they  may  be  taken  to  have  decided 
that  a  book  and  its  illustrations  may  be  the  subjects  of  a  single 
copyright.  On  the  other  hand,  in  the  case  of  Petty  v.  Taylor  (b),  it 
was  held  that,  if  the  proprietor  of  the  copyright  in  the  letterpress 
of  a  book  was  not  the  proprietor  of  the  copyright  in  the  illustra- 
tions, he  could  not,  by  registering  under  the  Act  of  1842,  acquire 
the  right  of  suing. for  infi'ingement  of  the  copyright  in  the  illus- 
trations. This  case  seems  to  be  in  favour  of  the  proposition  that 
under  the  new  Act  the  copyright  in  the  letterpress  and  the  copy- 
right in  the  illustrations  are  to  be  considered  as  separate  and 
distinct,  and  that  the  copyright  in  the  one  may  run  out  before 
the  copyright  in  the  other. 

If  an .  artistic  design  is  intended  to  be  used  as  a  model  or  industrial 
pattern  to  be  multiplied  hy  an  industrial  process,  the  question  designs, 
arises  as  to  whether  it  ought  to  be  protected  as  an  "  artistic  work  " 
under  the  Copyright  Act,  1911,  or  as  a  "design"  under  the 
Patents  and  Designs  Act,  1907  (c).  The  Copyright  Act  expressly 
includes  works  of  "  artistic  craftsmanship "  amongst  artistic 
works  entitled  to  the  protection  afforded  by  that  Act  (d),  and  also 

(y)  Sect.  3. 

(z)  Se3t.  21. 

(a)  Bogite  v.  Iloulston  (1852),  23  De  G.  &  S.  267;  Maple  v.  Junior  Army 
and  Navy  Stares  (1882),  21  Cli.  D.  369;  Comyns  v.  Hyde  (1895),  72  L.  T. 
250;  Marshall  v.  Sull  (1901),  85  L.  T.  77;  Davis  v.  Senfamin,  (1906)  2 
Ch.   491. 

(i)  (1897)  1  Ch.  465. 

(c)  7"  Edw.   VII.  c.  29. 

(d)  Sect.   35  (1). 
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^^''-  J^V-  gives  to  every  proprietor  of  copyright  the  right  to  reproduce  hia 
work  in  ''  any  material  form  whatsoever ''  (e).  It  is  conceived  that, 
apart  from  any  special  legislation  to  the  contrary,  such  a  work 
might  receive  protection  under  both  Acts  (/).  Such  special  legis- 
lation is,  however,  provided  by  sect.  22  (1)  of  the  Copyright 
Act,  1911,  which  enacts  that  that  Act  is  not  to  apply  to  designs 
capable  of  being  registered  under  the  Patents  and  Designs  Act, 
1907,  except  designs  which,  though  capable  of  being  so  registered, 
arc  not  used  or  intended  to  be  used  as  models  or  patterns  to  be 
multiplied  by  any  industrial  process.  By  sub-sect.  (2)  of  the 
same  section  general  rules  are  authorised  to  be  made  under  sect.  86 
of  the  Patents  and  Designs  Act,  1907,  for  determining  the  con- 
ditions under  which  a  design  is  to  be  deemed  to  be  used  for  such 
purposes  as  aforesaid. 

adfs"i'*n°"°*  By  sect.  93  of  the  Patents  and  Designs  Act,  1907,  a  "  design  " 
is  defined  as  meaning  "  any  design  (not  being  a  design  for  a 
sculpture  or  other  thing  within  the  protection  of  the  Sculpture 
Act,  1814  (g))  applicable  to  any  article,  whether  the  design  is 
applicable  for  the  pattern,  or  for  the  shape  or  configuration,  or  for 
the  ornament  thereof,  or  for  any  two  or  more  of  such  purposes,  and 
by  whatever  means  it  is  applicable,  whether  by  printing,  painting, 
embroidering,  weaving,  sewing,  modelling,  casting,  embossing, 
engraving,  staining,  or  any  other  means  whatsoever,  manual, 
mechanical,  or  chemical,  separate  or  combined." 

Advantages         The  period  of  protection  given  to  a  design  under  the  Designs 
of  protection     »,.,,       .i,,,-,  ,••  ,  ,         ,^ 

under  the        Act  IS  shorter  than  that  given  to  artistic  works  under  the  Copy- 

Copyright       right  Act,  the  former  Act  only  giving  copyright  for  a  period  of 

five  years,  renewable  for  two  further  periods  of  five  years  each, 

making  a  maximum  period  of  protection  for  fifteen  years  (A). 

Again,  there  are  no  formalities  to  be  observed  as  a  condition  for 

obtaining  copyright  under  the  Copyright  Act,  whereas  registration 

and  the  marking  of  every  article  to  which  the  design  is  applied 

are  requisite  under  the  Designs  Act  (^).    The  protection  accorded 

by  the  Copyright  Act  is,  therefore,  superior  in  every  respect  to 

that  given  by  the  Designs  Act,  and  it  is  important  to  consider 

what  are  the  designs  which  are  excluded  from  the  benefit  of  the 

former  Act. 

(e)  Sect.  1  (2). 

(/)  Werner  Motor  Co.  v.  Gamage,  (1904)  1  Ch.  264;  Miller  v.  PolaJe, 
(1908)  1  Ch.  433;   Smith  .Bros.  v.  Sedfearn  (1911),  131  L.  T.  J.  318. 

(i?)  54  Geo.  III.  c.  56.  This  Act  is  repealed  by  the  Copyright  Act,  1911, 
».   36. 

(A)  7  Edw.  VII.  c.  29,  s.  53. 

(j)  lb.  B.  54. 
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The  fundamental  distinction  between  a  "  design  "  and  a  simple  Cap.  IV. 
"  artistic  work  "  lies,  it  is  thought,  in  the  applicability  of  the  Diatinotion 
formei'  to  another  article  (fc) ;  that  is  to  say,  an  artistic  work  is  ^esigif and 
bought  purely  and  simply  for  its  artistic  properties,  an  article  to  an  artistic 
which  a  design  has  been  applied  is  bought  not  simply  because  of 
the  artistic  qualities  of  the  design,,  but  because  of  the  utility  of 
the  article,  apart  from  the  design.  For  example,  the  plate  from 
which  an  engraving  is  to  be  printed  is  intended  to  be  applied  to  a 
sheet  of  paper  or  other  material,  but  an  engraving  is  not  usually 
purchased  for  the  material  on  which  it  is  printed.  Therefore, 
engravings  are  prima  facie  entitled  to  protection  under  the  Copy- 
right Act.  But  if  it  were  intended  that  this  engraving  should  be 
applied  to,  say,  a  wall-paper,  then  it  would  be  different;  for  nobody 
would  be  likely  to  purchase  an  engraving  printed  upon  a  waU-paper, 
unless  it  was  for  the  purpose  of  papering  a  room.  In  such  a  case 
the  engraving  would  fall  under  the  law  as  to  designs.  Applying 
these  principles,  it  is  submitted  that  a  drawing  or  painting  in- 
tended to  be  reproduced  upon  a  Christmas  card  falls  under  the 
Copyright  Act  (Z),and  the  same  with  regard  to  an  advertisement 
poster,  for  the  object  of  a  person  in  designing  a  poster  is  not  to 
cover  the  hoarding  upon  which  it  is  to  be  pasted,  but  to  produce 
a  picture  which  will  attract  the  passer-by.  Picture  postcards 
possibly  present  greater  difficulty,  for  it  may  be  contended  that  a 
purchaser  of  a  postcard  purchases  the  same  as  a  means  for  carrying 
on  a  correspondence.  It  is,  nevertheless,  submitted  that  these  are 
entitled  to  the  protection  of  the  Copyright  Act,  the  postcard 
being  subsidiary  to  the  picture  upon  it. 

But  it  is  to  be  noticed  that  it  is  not  every  work  capable  of  What  is  a 
being  registered  as  a  "design"  that  is  excluded  from  the  benefit  p^fem^tobe 
of  the  Copyright  Act,  it  must  also  be  one  which  is  "  used  or  multiplied 
intended  I  to  be  used  as  a  model  or  pattern  to  be  multiplied  by  industrial 
some  industrial  process."     The  Board  of  Trade  have  made  rules  process"? 
for   determining   whether   a    design   is    "used    or   intended    to 
be  used"  for  this  purpose.     By  these  rules  this  is  to  be  so: 
(a)  where  the  design  is  reproduced  or  is  intended  to  be  repro- 
duced in  more  than  fifty  single  articles,  unless  all  the  articles  in 
which  \he  design  is  reproduced,  or  is  intended  to  be  reproduced, 
together  form  only  a  single  set,  as  defined   by   Kule  5    of   the 
Designs  Eules,  1908  (m);  (b)  where  the  design  is  to  be  applied  to, 

(k)  See  the  definition  of  a  design  stated  above. 

Q)  It  was  so  held  under  the  old  law,  which  did  not  expressly  exclude  designs 
from  the  benefit  of  the  Copyright  Acts:  Hildeshmmer  v.  Dunn  (1891),  64 
L.  T.  452;  Miller  and  Lang  v.  Polals,  (1908)  1  Ch.  433. 

(in)  Under   this   rule  a   "  '  set '  means   a  number   of  articles   of  the  same 

c.  7 
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Cap-  IV.  (1)  printed  paper  hangings;  (2)  carpets,  floorcloths  or  oilcloths, 
manufactured  or  sold  in  lengths  or  pieces;  (3)  textile  piece  goods, 
or  textile  goods  manufactured  or  sold  in  lengths  or  pieoes; 
(4)  lace,  not  made  by  hand  (w).  A  drawing  or  painting,  there- 
fore, to  be  reproduced  upon  hardware  is  not  excluded  from  the 
Copyright  Act  unless  more  than  fifty  articles  are  intended  to  be 
manufactured  bearing  the  same  design,  but  a  drawing  or  painting 
to  be  reproduced  upon  textile  goods  manufactured  in  lengths  or 
pieces  is  so  excluded,  whatever  be  the  quantity  manufactured. 
A  mere  geometrical  pattern,  it  is  submitted,  is  not  an  artistic 
work  at  all  within  the  meaning  of  the  Copyright  Act — ^at  leaist, 
if  intended  as  a  pattern  for  any  article . 
Designs  made  A  point  arises  as  to  the  position  of  the  owner  of  a  design  made 
AoTof  1911.  W^ov  to  the  Copyright  Act,  1911,  coming  into  force  which  would 
have  been  capable  of  being  registered  under  the  Designs  Act, 
but  which  was  entitled  to  protection  under  the  repiealed  Copy- 
right Acts  at  the  date  when  the  Act  of  1911  came  into  foroe  (o). 
By  virtue  of  sect.  24  (1)  of  that  Act  and  the  First  Schedule 
thereto,  a  person  entitled  to  copyright  under  the  old  law  on  the 
1st  July,  1912,  became  entitled  to  copyright  as  defined  by  the 
Act  of  1911  (p).  It  is  submitted  that  the  proprietor  of  the  copy- 
right in  such  a  design  as  above  mentioned  became  entitled  to 
copyright  in  such  design  for  the  full  period  allowed  by  the  Aat(, 
notwithstanding  the  prohibition  contained  in  sect.  22  above  re- 
ferred to  (q) .  Otherwise,  the  Act  would  seem  to  deprive  him  of 
all  protection,  for  he  would  not  appear  to  be  able  to  register  his 
design  under  the  Designs  Act,  1907,  for  lack  of  novelty  in  his 
design  (r) . 

general  character  ordinarily  on  sale  together,  or  intended  to  be  used  together, 
all  bearing  the  same  design,  with  or  without  modification,  not  sufficient  to 
alter  the  character,  or  not  substantially  affecting  the  identity  thereof."  Thus, 
for  example,  a  dinner  service  consisting  of  76  pieces  would  be  regarded  as  one 
article.  Where  there  is  any  doubt  whether  given  articles  do  or  do  not  con- 
stitute a  set,  the  doubt  is  to  be  determined  by  the  Comptroller  of  Patents. 

(«)  Designs  Rules,  1912,  Appendix  E.,  post. 

(o)  Miller  v.  Polak,  (1908)  1  Ch.  433;  Smith  Bros.  v.  Redfearn  (1911), 
131  L.  T.  J.   318. 

(p)  See  Part  III.,  Chapter  VII.,  post. 

(?)  Ante,  p.  96. 

(»•)  7  Edw.  VII.  c.  29,  s.  49. 
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CHAPTER  V. 

THE   TEEM  OF  COPYRIGHT. 

The  proper  period  of  copyright  has  long  been  a  matter  of  oon-  What  is  a 

fsiir  tpnn  for 

troversy.     Some  have  contended  that  the  period  ought,  in  the  copyright? 
interests  of  literature,  to  be  a  very  short  one;  others  urge,  in  the 
same  interests,  that  it  ought  to  be  perpetual . 

Those  who  argue  in  favour  of  a  restricted  period  for  copyright, 
speak  of  it  as  a  monopoly  (a) :  whilst  upholders  of  copyright  in 
perpetuity  speak  of  the  author's  right  to  prevent  others  multiply- 
ing copies  of  his  work  as  a  right  of  property.  But  those  who 
argue  upon  the  basis  of  property  appear  sometimes  to  overlook 
the  fact  that  a  book  is  also  property  and  that,  by  the  common  law, 
the  owner  of  a  chattel  has  absolute  dominion  over  it;  but  the 
copyright  laws,  in  effect,  restrict  this  absolute  dominion  in  the 
ease  of  a  purchaser  of  a  book,  the  term  of  copyright  in  which  has 
not  expired.  In  truth,  the  controversy  is  riot  one  that  can  be 
decided  by  a  mere  phrase,  but  by  a  consideration  of  what  pro- 
tection an  author  can  reasonably  demand  to  ensure  an  adequate 
return  for  his  labours,  it  being  generally  admitted  that  literature 
cannot,  in  these  days,  be  expected  to  flourish  in  a  country  pos- 
sessing lax,  or  insufficient,  copyright  laws  (6). 

It  is  sometimes  argued  that  the  existence  of  the  copyright  laws 
militates  against  cheap  literature,  but  it  is  exceedingly  doubtful 
whether  this  argument  is  sojind.  Complaint  can  hardly  be  made 
that  books  are  not  cheap  enough  at  the  present  day,  and  this  may 
be  said  not  only  of  books  the  copyright  of  which  has  run  out,  but 
of  those  which  are  still  the  subject  of  copyright.  Indeed,  a 
publisher  may  think  it  worth  while  to  bring  out  a  cheap  edition 
of  a  work  of  which  he  is  secure  of  a  monopoly  in  the  market  for 
some  considerable  period,  but  could  not  afford  to  do  so  if  he 
ran  the  risk  of  other  cheap  editions  of  the  same  work  being  brought 
out  by  other  publishers.    At  the  same  time,  it  seems  proper  that 

(a)  As  to  how  far  this  is  correct,  see  ante,  p.  2. 

(J)  Perpetual  copyright  is,  at  the  present  day,  only  conceded   in  certain 
Central  American  States. 

7(2) 
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The  present 
period  of 
protection. 


^•'^'^-  ^-  some  period  should  be  put  to  copyright,  for,  amongst  other  reasons, 
it  would  be  very  unfortunate  if  annotated  editions  of  old  workis 
were  not  to  be  permitted  without  the  consent  of  the  proprietors 
of  the  copyright. 

At  the  Conference  of  the  Powers  held  at  Berlin  in  the  year  1907 
for  the  purpose  of  considering  what  modifications  ought  to  be 
made  in  the  Berne  Convention  (c),  it  was  decided  that  the 
minimum  period  of  protection  accorded  to  an  author  should  be 
during  his  life  and  for  a  period  of  fifty  years  after  his  death. 
This  appeajs  to  be  a  rieasonable  period,  and  it  has  now  been  adopted 
by  the  British  Copyright  Act,  1911,  for  all  published  works,  with 
certain  minor  exceptions  (<^) .  The  present  law  has,  moreover, 
the  very  considerable  advantage  over  the  old  law,  that  the  date  of 
publication  has — aave  in  the  excepted  cases,  which  will  be  dealt 
with  later  on — no  bearing  upon  the  determination  of  copyright 
protection.  Under  the  old  law,  which  gave  an  alternative  period 
of  copyright  for  literary  works,  either  the  life  of  the  author  and 
seven  years  after  his  death  or  a  gross  period  of  forty-two  years, 
whichever  should  be  the  longer  (e),  the  works  of  the  same  author 
were  liable  to  fall  into  the  public  domain  at  different  times,  but 
under  the  new  Act  all  the  works  of  the  same  author  will — ^save  in 
the  excepted  cases — fall  into  the  public  domain  at  one  aiid  the 
same  time,  namely,  fifty  years  after  his  death. 

The  cases  which  are  excepted  from  sect.  3  and  are  entitled  to 
special  periods  of  copyright  protection  are:  (1)  Photographs; 
(2)  mechanical  instruments ;  (3)  Government  publications ; 
(4)  joint  works;  and  (5)  posthumous  works.  Mechanical  instru- 
ments and  joint  works  will  be  treated  separately  hereafter  (/). 
riiotograplis.  Tlie  period  of  protection  for  photographs  is  "  fifty  years  from 
the  making  of  the  original  negative  from  which  the  photograph 
was  directly  or  indirectly  derived  "  {g).  It  is  immaterial  whether 
the  photograph  be  published  or  unpublished,  but  in  the  case  of 
an  unpublished  photograph  it  is  thought  that  infringement  might 
be  restrained  upon  the  ground  of  breach  of  trust  or  confidence, 
notwithstanding  that  more  than  50  years  had  elapsed  since  the 
making  of  the  original  negative  {h) .  Probably,  a  negative  will 
be  deemed  to  be  "made,"  not  upon  exposure,  but  upon  the  plate 
being  developed  and  fixed. 


Exceptions. 


(c)  See  post,  Chapter  "  International  Copyright,"  Part  IV.,  Chap.  I. 

(d)  Sect.  3.  (e)  Ante,  p.  16. 
(/)  See  post.  Part  III.,  Chapters  II.  and  V. 

(5')  Sect.  21.    Photograph  includes  photo-lithograph  and  any  work  produced 
by  analogous  process  (sect.  35). 
(A)  Sect.  31. 
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In  the  case  of  works  which  have  been  prepared  or  publieihled      Cap.  V. 


by  or  under  the  direction  or  control  of  His  Majesty  or  any  Govern-  Government 
ment  department,  the  copyright  is  to  continue  for  a  period  of  ^  ^°^  ^°^' 
fifty  years  from  the  date  of  the  iirst  publication  of  the  work  {i) . 

Literary,  dramatic  and  musical  works  and  engravings  (fc)  in  Posthumous 
which  copyright  subsists  at  the  date  of  the  death  of  the  author  '^"'"'^s.  • 
and  which  have  not  been  published,  nor  in  the  case  of  a  dramatic 
or  musical  work  been  performed  in  public,  nor  in  the  case  of  a 
lecture  delivered  in  public  before  that  date,  are  entitled  to  copy- 
right until  publication  or  performance  or  delivery '  in  public, 
whichever  may  first  happen,  and  for  a  term  of  fifty  years  there- 
after {I) . 

One  argument  that  has  sometimes  been  advanced  against  Compulsory 
granting  copyright  protection  is  that  it  may  have  the  effect  of  ""^^""^s- 
depriving  the  public  of  the  benefit  of  an  author's  works.;  As  an 
example  of  this  may  be  cited  the  case  of  Wagner  with  regard  to 
his  opera  "  Parsifal."  By  the  terms  of  the  musician's  will  it  was 
forbidden  that  this  opera  should  be  publicly  performed  at  any 
place  other  than  Bayreuth..  Germany  being  a  party  to  the  Berne 
Convention  (w),  the  composer's  representatives  were  able  to  give 
effect  to  his  wishes  so  long  as  the  copyright  in  the  work  lasted. 
At  the  beginning  of  the  year  1914  the  copyright  ran  out,  and  the 
opera  has  recently  been  heard  for  the  first  time  not  only  at  other 
places  in  Germany,  but  throughout  the  civilized  world.  It  is  such 
a  case  as  this  that  is,  perhaps,  intended  to  be  met  by  sect.  4  of  the 
Copyright  Act,  1911,  which  is  as  follows:  — 

"  If  at  any  time  after  the  death  of  the  author  of  a  literary, 
dramatic,  or  musical  work  which  has  been  published  or  per- 
formed in  public  a  complaint  is  made  to  the  Judicial  Com- 
mittee of  the  Privy  Council  that  the  owner  of  the  copyright 
in  the  work  has  refused  to  republish  or  to  allow  the  republica- 
tion of  the  work  or  has  refused  to  allow  the  performance  in 
public  of  the  work,  and  that  by  reason  of  such  refusal  the 
work  is  withheld  from  the  public,  the  owner  of  the  copyright 
may  be  ordered  to  grant  a  licence  to  reproduce  the  work  or 
perform  the  work  in  public,  as  the  case  may  be,  on  such  terms 
and  subject  to  such  conditions  as  the  Judicial  Committee  may 
think  fit." 

(«)  Sect.  18,  post.  Chapter  "  Crown  Copyright,"  Part  III.,  Chap.  VI. 

(Jc)  Photographs  are  not  included,  because  copyright  runs  from  the  making 
of  the  negative.  Artistic  works,  other  than  engravings  (for  definition  see 
sect.  35),  are  also  not  included,  so  that,  whether  these  be  published  or  not 
copyright  ceases  fifty  years  after  the  artist's  death. 

(Z)  Sect.  17. 

{m)  See  post,  "International  Copyright,"  Part  IV.,  Chap.  I,  , 
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Construction 
of  the 
section. 


Semble,  does 
not  apply 
to  foreign 
works. 


Compulsory 
right  to  re- 
produce on 
payment  of 
royalties. 


This  eeotion  is  practioallj  a  reproduction  of  sect.  5  of  the 
Literarj  Copyright  Act,  1842,  only  extending  the  provisions  of 
that  section  so  as  to  enable  the  right  to  perform  a  work  in  pubUc 
to  be  compulsorily  acquired.  It  is  believed  that  the  section  of  the 
repealed  Act  above  referred  to  was  never  put  into  force,  and  it  is 
doubtful  whether  this  substituted  section  will  have  any  greater 
results;  but,  possibly,  it  may  operate  in  terror  em..  The  section 
as  originally  drafted,  prior  to  its  consideration  by  the  House  of 
Commons,  required  that  applications  for  compulsory  licences 
should  be  made  to  the  Comptroller  of  Patents,  and  contained  a 
provision  that  a  work  should  be  deemed  to  be  withheld  from  the 
public  if,  by  reason  of  the  excessive  price  charged  for  copies  of 
the  work  or  the  undue  limitation  of  the  number  of  copies  issued, 
the  demand  of  the  public  for  the  work  is  not  reasonably  met.  The 
section  was  altered  to  its  present  form  in  Committee  of  the  House 
of  Commons. 

A  section  which  in  effect  expropriates  the  property  of  another 
ought,  it  is  thought,  to  receive  a  strict  construction.,  No  com- 
pulsory licence  can  under  the  terms  of  the  section  be  granted  until 
after  the  death  of  the  author  and  until  after  the  work  has  been 
once  published  or  publicly  performed  with  the  consent  of  the 
author '(■«).  Moreover,  in  order  that  a  case  for  a  compulsory 
licence  can  arise,  the  work  must  have  been  withheld  from  the 
public  by  reason  of  the  fact  that  "  the  owner  of  the  copyright  in 
the  work  has  refused  to  republish  or  to  allow  the  republication  of 
the  work  or  has  refused  to  allow  the  performance  in  public  of  the 
work."  If  the  author's  representatives  are  willing  to  republish, 
but  only  at  a  prohibitory  price,  that,  it  is  thought,  is  not  a  refusal 
to  republish.  Presumably,  it  is  not  the  intention  that  the  section 
shall  interfere  with  business  arrangements.  But  it  is  not  so  easy 
to  say  whether,  if  an  author  was  willing  that  his  work  should  be 
performed  in  London,  but  not  in  any  other  place,  that  would  be  a 
refusal  to  allow  the  public  performance  of  the  work.  Unless  it  be 
so,  the  section  would  not  have  met  the  case  of  "  Parsifal." 

The  section,  it  is  submitted,  has  no  application  to  a  foreigner's 
work.  Presumably,  the  author's  representatives  would  have  to  be 
served  with  a  petition  to  the  Privy  Council,  and  there  would  seem 
to  be  no  jurisdiction  to  serve  such  a  petition  upon  a  person  outside 
the  jurisdiction. 

When  the  Copyright  Bill  was  before  Parliament,  the  proposed 
extension  of  the  term  of  copyright  met  with  considerable  oppOisi- 

(«)  Sect.  36  (2). 
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tion,  and  by  way  of  oomproimise  between  those  who  desired  that      Cap.  v. 
there  should  be  no  extension  of  the  term  and  those  who  wished  to  ^~ 

see  the  full  term  of  life  and  fifty  years  accorded,  the  curious  pro- 
viso to  sect.  3  was  inserted,  which  is  as  follows:  — 

Provided  that  at  any  time  after  the  expiration  of  twenty- 
five  years,  or  in  the  case  of  a  work  in  which  copyright  subsists 
at  the  passing  of  this  Act  thirty  years,  from  the  death  of  the 
author  of  a  published  work,  copyright  in  the  work  shall  not  be 
deemed  to  be  infringed  by  the  reproduction  of  the  work  for 
sale  if  the  person  reproducing  the  work  proves  that  he  has 
given  the  prescribed  notice  in  writing  of  his  intention  to  re- 
produce the  work,  and  that  he  has  paid  in  the  prescribed 
manner  to,  or  for  the  benefit  of,  the  owner  of  the  copyright 
royalties  in  respect  of  all  copies  pf  the  work  sold  by  him  calcu- 
lated at  the  rate  of  ten  per  cent,  on  the  price  at  which  he 
publishes  the  work;  and,  for  the  purposes  of  this  proviso,  the 
Board  of  Trade  may  make  regulations  prescribing  the  mode 
in  which  notices  are  to  be  given,  and  the  particulars  to  ha 
given  in  such  notices,  and  the  mode,  time,  and  frequency  of 
the  payment  of  royalties,  including  (if  they  think  fit)  regu- 
lations requiring  payment  in  advance  or  otherwise  securing 
the  payment  of  royalties." 
The  above  proviso  is  to  apply  to  posthumous  works  as  if  the  Application 
author  had  died  at  the  date  when  his  work  was  first  published,  mo^°^works 
performed,  or  delivered  in  public  (o).     There  is  no  similar  pro-  But  not  to 
vision    expressly    extending    the    proviso    to    photographs    and  pl^otosand 
mechanical  contrivances,  and  it  is  submitted  that  these  cannot 
be  compulsorily  reproduced  upon  a  royalty  basis. 

In  order  to  be  entitled  to  reproduce  a  copyright  work,  a  person.  Conditions 
other  than  the  owner  of  the  copyright  (p),  must  prove  (q)  (a)  that  toreprofuce 
he  has  given  the  prescribed  notice  of  his  intention  to  reproduce  a  work, 
the  work,  and  (b)  that  he  has  paid  to,  or  for  the  benefit  of,  the 
owner  of  the  copyright,  royalties  in  respect  of  all  copies  of  the 
work  sold  by  him  calculated  at  the  rate  of  ten  per  cent,  on  the 
price  at  which  he  publishes  (r)  the  work. 

The  Board  of  Trade  have,  in  accordance  with  the  power  con-  Board  of 

f erred  on  them  by  the  above-mentioned  section,  issued  regula-  Trade  Regu- 
_  '^  '  "  lations  as 

tions  prescribing  the  measures  to  be  taken  by  those  who  desire  to  notice. 

(o)  Sect.  17. 

Ip)  The  copyright  returns  automatically  to  the  representatives  of  the  author, 
if  he  was  the  first  owner  of  the  copyright,  twenty-five  years  after  his  death; 
sect.  5  (2),  post,  "  Assignment  of  Copyright,"  Chapter  VII. 

(gt)  The  burden  of  proof  lies  on  him. 

(»■)  N.B. — The  publisher  will  therefore  be  well  advised  to  publish  at  a  net 
price. 
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As  to  pay- 
ment of 
royalties. 


Regulations 
in  event  of 
owner  not 
being  known 
or  not  de- 
livering 
tickets. 


to  publish  works  during  the  period  of  their  non-exclusive  pro- 
tection (s).  Notice  must  be  sent  not  less  than  on©  month  before 
any,  copies  of  the  work  are  delivered  to  a  purchaser  by.  registered 
post  to  the  owner  of  the  copyright,  or  his  agent  for  the 
receipt  of  notice,  if  the  name  and  address  of  such  owner  or 
agent  can  with  reasonable  diligence  be  ascertained  (i).  The 
notice  must  contain  the  following  particulars  :  (a)  the  name 
and  address  of  the  person  intending  to  reproduoei  the  work; 

(b)  the  name  of  the  work  which  it  is  intended  to  reproduce, 
and    (if    necessary)    a    description    sufficient    to     identify     it.; 

(c)  the  manner  in  which  it  is  intended  to  reproduce  the  work 
(e.g.,   whether   by   painting,    lithography,   photography,    &c.); 

(d)  the  price  or  prices  at  which  it  is  intended  to  publish  the  work; 

(e)  the  earliest  date  at  which  any  of  the  copies  will  be  delivered 
to  a  purchaser  (u). 

Payment  of  the  royalties  is,  in  the  absence  of  contrary  agree- 
ment, to  be  made  by  means  of  adhesive  labels  to  be  affixed  to 
the  copies  of  the  work.  After  notice  of  intention  to  reproduce 
the  work  has  been  given,  it  is  the  duty  of  the  owner  of  the 
copyright  to  intimate  by  registered  post  to  the  person  who  has 
given  the  notice  some  reasonably  convenient  place  within  the 
United  Kingdom  from  which  adhesive  label^  can  be  obtained, 
and,  upon  tender  of  the  price,  to  supply  from  such  place  adhesive 
labels  of  the  required  denominations  at  a  price  equal  to  the  amount 
of  royalty  represented  thereby  (x). 

So  far,  it  is  thought,  no  objection  can  be  taken  to  the  Boa^rd 
of  Trade  rules.  It  has  been  held  («/),  under  the  corresponding 
rules  made  under  sect.  19  (6)  with  regard  to  the  royalties  pay- 
able in  respect  of  mechanical  contrivances,  that  payment  by  means 
of  adhesive  labels  is  a  perfectly  legitimate  method  of  "  securing  " 
payment  of  the  royalties  to  the  author.  It  is  much  more  ques- 
tionable whether  the  regulations  as  to  the  course  to  be  taken  if 
the  owner  of  the  copyright  cannot  be  found  or  fails  to  perform  the 
obligations  imposed  upon  him  by  the  regulations  are  authorised 
by  the  Act.  If  the  owner  of  the  copyright  cannot  with  reason- 
able diligence  be  found,  notice  is  to  be  given  to  him  by  advertise- 
ment in  the  London  Gazette  {z).  To  this,  it  is  conceived,  there 
can  be  no  objection,  but  the  regulations  then  go  on  to  provide  that. 


(s)  Copyright  Royalty  System  (General)  Regulations,  1912. .  See  Appendix 
E.,  post. 

{t)  Rule  3  (a).  («)  Rule  2. 

(x)  Rule  4  (a).     As  to  size  and  design  of  labels,  see  Rule  4  (o). 

(-y)  Monckloii  v.  Pathe  Frc-res,  (1914)  1  K.  B.  395.  See  post,  Chapter 
"Mechanical  Contrivances,"  I'art  III.,  Chap.  V. 

(«)  Rule  3  (b). 
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in  cases  where  royalties  are  payable  by  means  of  adhesive  labels,  Cap.  v. 
if  at  any  time  labels  of  the  required  denomination  are  not  avail- 
able either  because — (a)  after  the  expiration  of  fourteen  days 
from  the  date  of  notice  the  owner  of  the  copyright  has  not  sent  to 
the  person  reproducing  the  work  an  intimation  of  some  reason- 
ably convenient  place  within  the  United  Kingdom  from  which 
such  labels  can  be  obtained;  or  (b)  the  owner  of  the  copyright 
refuses  or  negleots  to  supply  such  labels  within  fourteen  days  after 
demand  duly  made,  then  copies  of  the  work  may  be  delivered  to 
purchasers  without  having  labels  affixed  thereto,  and  the  amount 
of  royalties  is  to  be  a  debt  due  from  the  person  reproducing  the 
work  to  the  owner  of  the  copyright,  the  person  reproducing  the 
work  keeping  an  account  of  all  such  copies  sold  by  him  (a). 

No  doubt  these  regulations  seem,  at  first  sight,  reasonable  Quare,  as  to 
enough,  but  the  question  is  not  as  to  their  reasonableness,  but  as  ^g.^\at'*  ^^^ 
to  the  jurisdiction  of  the  Board  of  Trade  to  make  them.  The  axe  intra 
Act  only  authorises  reproduction  if  the  person  reproducing  "  has 
paid  "  the  royalty  "to  or  for  the  benefit  of  the  owner  of  the 
copyright."  The  Board  of  Trade  may  prescribe  "the  mode, 
time,  and  frequency  of  the  payment  of  royalties,"  including  regu- 
lations "  securing  the  payment  "  of  the  royalties.  Doubtless, 
tender  of  payment  would  be  held  to  be  equivalent  to  "  payment," 
but  can  it  be  said  that  a  direction  that  "  the  amount  of  royalties 
shall  be  a  debt  due  from  the  person  reproducing  the  work  to  the 
owner  of  the  copyright  "  is  either  a  "  payment  "  or  a  "  security 
for  payment  "  of  the  royalties,  or  in  any  way  "  ensures  "  pay- 
ment (b)  ?  In  this  connection  it  may  be  recalled  that  under  the 
Literary  Copyright  Act,  1842  (c),  there  was  a  provision  to  the 
effect  that  the  copyright  in  articles  contributed  to  an  encyclo- 
psedia  or  periodical  should,  under  certain  circumstances,  vest  in 
the  publisher  of  the  work,  if  "  paid  for."  This  provision  was 
construed  strictly,  and  it  was  held  not  sufficient  to  show  a  contract 
for  payment:  actual  payment  must  have  been  made  (d).  At  the 
same  time,  the  Board  of  Trade  is  authorised  to  prescribe  as  to 
the  time  of  payment  of  the  royalties,  and  perhaps  the  meaning 
of  the  regulation  in  question  is  that  in  a  case  where  the  owner 
of  the  copyright  makes  no  reply  to  a  notice,  payment  of  the 
royalty  is  postponed  until  demand  of  payment  is  made,  but,  upon 
the  whole,  it  is  submitted  that  if  the  royalties  are  irrecoverable  by 

(ffi)  Rule  i  (b). 

(b)  In  MonoMon  v.  Paths  Freres,  (1914)  1  K.  B.  at  p.  406,  this  was  the 
meaning  which  Kennedy,  L.  J.,  attached  to  the  word  "  securing." 

re)  5  &  6  Vict.  c.  45,  s.  18. 

(J)  Richardson  v.  Gilbert  (1851),  1  Sim.  N.  S.  336;  Brown  v.  Cooke  (1846), 
16  L.  J.  Ch.  140;  Trade  Auxiliary  Co.  v.  Middlesbrough  (1889),  40  Ch.  D. 
425;  ColUngridge  v.  Emmott  (1888),  57  L.  T.  864. 
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Where  mode 
of  payment 
is  agreed. 


Only  pub- 
lished works 
may  be  com- 
pnilsorily 
reproduced. 


No  right  to 
"perform  "  a 
work  upon 
the  royalty 
system . 


Right  to  re- 
produce in 
another  form. 


Or  a  part 
of  a  work. 


reason  of  the  insolvency  of  the  publisher,  or  for  any  other  reason, 
the  proprietor  of  the  copyright  can  sue  for  infringement  of 
copyright. 

Where  royalties  are  by  agreement  payable  in  any  other  mode 
than  by  means  of  adhesive  labels,  the  time  and  frequency  of  the 
payments  are  to  be  such  as  are  specified  in  the  agreement  (e). 

It  is  only  "  published  "  works  that  are  liable  to  be  compulsorily 
reproduced  on  payment  of  royalties.  A  dramatic  or  musical  work 
is  not  published  by  public  performance,  nor  is  an  artistic  work  by 
public  exhibition,  nor  are  works  of  sculpture  and  architectural  works 
of  art  by  the  issue  of  photographs  and  engravings  (/).  Dramatic 
and  musical  works  which  have  been  publicly  performed,  but  not 
sold  in  print,  cannot  therefore  be  reproduced  upon  the  royalty 
system,  nor  can  a  picture,  unless  copies  have  been  issued  to  the 
public. 

The  mode  of  reproduction  is  also  limited.  The  work  can 
only  be  reproduced  "  for  sale,"  not  for  any  other  purpose  which 
would  be  an  infringement  of  copyright,  e.g.,  for  the  purpose  of 
gratuitous  distribution.  The  right  is  to  "  reproduce  "  the  work, 
and  this  reproduction  must  result  in  a  saleable  article,  for  the 
amount  of  royalty  payable  is  to  be  determined  by  the  price  at 
which  the  reproducer  publishes  his  work.  Performing  rights, 
therefore,  remain  exclusive  throughout'  the  entire  period  of  pro- 
tection. 

It  seems  also  to  be  doubtful  whether  a  work  can  be  re- 
produced under  this  proviso  except  in  similar  form  to  the 
original  publication,  or  whether  pai?t  only  of  the  work  can  be 
reproduced.  The  proviso  in  question  does  not  give  the  right  to 
reproduce  "  in  any  material  form  whatsoever,"  nor  does  it  give 
the  right  to  reproduce  the  work,  or  any  substantial  part  thereof,  as 
in  sub-sect.  (2)  of  sect.  1.  It  may  be,  therefore,  that,  except  in 
a  case  falling  within  sect.  19  (2)  of  the  Act  {g),  no  compulsory 
right  can  be  acquired  to  make  a  record  or  other  mechanical  con- 
trivance of  a  work,  such  mechanical  records  not  being  "  copies  " 
of  the  original  (i^). 

No  doubt  prima  facie  the  right  to  reproduce  the  whole  work 
should  include  a  right  to  reproduce  a  part,  but  the  fact  that  the 
copyright  proprietor  is  to  be  remunerated  by  payment  of  ten 
per  cent,  upon  the  published  price  of  the  reproduction  I'ather 
militates  against  this  construction  (i).    This  fact  also  raises  diffi- 


(e)  Rule  4  (d). 

(/)  Sect.  1  (3),  and  see  as  to  publication  generally,  ante,  p.  37  et  aeq. 

(jr)  See  Chapter  "Mechanical  Contrivances,"  post.  Part  III.,  Chap.  V. 

(h)  Boosey  v.   Whight,  (1900)  1  Oh.  122. 

(»)  As  to  which  see  Lee  V.  Gibbings  (1892),  67  L.  T.  263;  8-pring field  v. 
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culties  if  it  should  be  desired  to  incorporate  the  whole  of  a  pub-      Cap.  v. 
lished  work  in  a  larger  work.     For  instance,  can  a  published  Qucere, 
engraving,  the  author  of  which  has  been  dead  for  over  twenty-five  Tutho/'swork 
years,  be  taken  to  illustrate  a  book,  or  can  a  literary  work  be  maybeoom- 
included  in  an  encyclopaedia  or  other  collective  work  ?,    If  so,  what  used  as  part 
is  the  basis  for'  the  ascertainment  of  the  royalty  payable  to  the  ^*oj!^°*^*' 
owner  of  the  copyright?    Upon  the  whole,  it  is -thought  that  the 
practical  difficulties  in  giving  effect  to  the  provisions  of  the  com- 
pulsory section  are  such  that  the  Courts  will  probably  hold  that 
these  provisions  do  not  apply  to  such  cases..    If  a  picture  is  inserted 
in  a  volume,  it  cannot  fairly  be  said  that  the  publisher  "  publishes 
the  work" — i.e.,  the  picture — at  any  price,  and  yet  the  section 
makes  the  royaltj^  10  per  cent,  of  that  price,  and,  if  this  argument 
be  overruled,  there  is  absolutely  no  machinery  for  determining 
what  is  the  proper  pToportion  of  the  price  of  the  volume  to  be 
attributed  to  the  picture.     Some  support,  too,  seems  to  be  lent  to 
the  argument  that  a  work  cannot  be  reproduced  compulsorily  as 
part  of  another  work  by  the  Board  of  Trade  Begulations,  which 
require,  in  the  absence  of  contrary  agreement,  that  the  royalty 
shall  be  payable  by  means  of  adhesive  labels  "  affixed  to  the  copies 
of  the  work  "  (/<;).;    The  publisher  of  an  encyclopsedia  might  well 
hesitate  before  issuing  a  work  dotted  here  and  there  with  adhesive 
labels!      The  section,  in  a  sense,  expropriates   the  property   of 
another,  and  the  burden  seems  to  be'  upon  the  reproducer  to  show 
that  he  has  a  right  to  do  so . 

It  has  been  said  that  an  author  may  by  his  conduct  or  by  his  Abandon- 
express  desire  abandon  his  copyright,  and  give  to  the  public  a  "^^^j^j^^ 
right  to  publish  his  work  before  the  time  when  his  copyright 
would  expire  (Z).     There  is  no  authority  on  the  point,  and  it  is 
difficult  to  say  what  amount  of  evidence  the  Court  would  require 
as  to  the  fact  of  a  dedication  of  a  copyright  to  the  public. 

But  it  is  clear  that  a  proprietor  of  a  copyrig-ht  does  not  lose  his  Abandon- 
right  of  publication  by  permitting  his  book  to  remain  out  of  print  ^J^^^^^. 
and  obsolete  for  any  number  of  yearsi  (m)  .^    The  copies  may  have  not  pre- 
been  all  sold,  but  he  may  exercise  the  right  he  has  of  republication  bo"k  bein°^ 
at  such  periods  as  he  thinks  likely  to  answer  his  purpose  and  when  out  of  print, 
he  considers  he  can  best  find  purchasers.     It  is  a  matter  on  which 
he  has  a  right  to  exercise  his  own  judgment. 

Thame  (1903),  19  T.  L.  E.  650,  and  post,  Chapter  "  Publishing  Agreements/' 

Part  VI. 

(k')  Copyright   Royalty   System    (Gteneral)    Regulations,   Rule   4    (a),   ante, 

(I)  4  Burr.  2346,  2367,  2466;  Piatt  v.  Batten  (1813),  19  Ves.  447;  Rundell 
r.  Murray  (1821),  Jac.  311,  316. 

(m)  Weldon  v.  Dioks  (1878),  10  Oh.  D.  247. 
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THE   FIRST  OWNEE  OF  THE  COPYRIGHT. 


Copyright  to 
vest  in  the 
"  author." 


Meaning  of 
"author." 


Kenrick  v. 
Zaurence. 


With  certain  exceptions,  which  will  be  more  fully  oonsiclered 
hereafter,  under  the  Copyright  Act,  1911,  the  "author"  of  a 
work  is  to  be  the  first  owner  of  the  copyright  therein  (a) . 

As  a  general  rule  there  will  be  no  difficulty  in  determining  who 
is  the  author  of  the  work,  notwithstanding  that  the  Act  contains 
no  definition  of  "authorship";  but  cases  may  perhaps  arise  in 
which  the  question  is  not  so  easy  of  solution.  It  is  clear  that  the 
person  who  merely  suggests  the  plot  of  a  novel  or  a  play  to  the 
writer,  or  the  subject  of  a  picture  to  an  artist,  is  not  the  author 
of  the  novel,  pjay  or  picture  (&);  it  is  equally  clear  that  a  mere 
amanuensis  is  not  an  author.  But  between  these  two  extremes 
there  may  be  gradations.  It  is  submitted,  however,  that  prima 
facie  the  author  of  a  literary  work  is  the  person  who  originates 
the  language  used,  and  the  author  of  an  artistic  work  is  the  person 
who  actually  executes  the  design.  If  A.'s  manuscript  is  cor- 
rected and  impiroved  by  B.,  it  will  probably  be  a  question  of  the 
amount  and  value  of  the  corrections  and  improvements  as  to 
whether  the  author  is  A.  or  B.,  or  whether  they  are  joint 
authors  (c) . 

The  case  of  Klewick  v.  Laurence  (d)  may  be  taken  as  the 
l^,ding  case  on  the  subject.  In  that  case  the  plaintiffs  were  a 
firm  of  printers,  and  J.,  a  member  of  the  firm,  conceived  the 
idea  of  printing  and  publishing  cards,  bearing  a  representation 
of  a  hand  holding  a  pencil  in  the  act  of  completing  a  cross  within 
a  square,  with  a  view  to  such  cards  being  used  at  parliamentary 
and  other  elections  for  the  guidance  and  instruction  of  illiterate 


(a)  Sect.  5  (1).  The  exceptions  to  the  rule  besides  those  dealt  with  in 
this  chapter  are  (1)  Government  publications,  and  (2)  mechanical  reproduc- 
tions.   These  are  dealt  with  in  separate  chapters. 

(6)  Shepherd  v.  Conquest  (1856),  17  0.  B.  427. 

(o)  See  Springfield  v.  Thame  (1903),  89  L.  T.  242,  where  the  plaintiff  liad 
sent  an  account  of  an  incident  he  had  witnessed  to  a  newspaper,  and  the 
account  was  so  altered  by  the  sub-editor  of  the  paper  that  the  latter  was  held 
to  be  the  "  author  "  of  the  newspaper  paragraph. 

(d)  (1890),  25  Q.  B.  D.  99. 
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voters  in  the  marking  of  their  ballot  papiOrs.  J.,  being  unable  Cap.  VI. 
to  draw,  empjojed  an  artist  in  the  service  of  the  firm  to  make 
under  his  direction  a  drawing  of  the  representation  above 
described.'  The  plaintiffs  registered  the  drawing  under  the  Fine 
Arts  Copi^right  Act  of  1862  (e),  and  in  the  memorandum  stated 
J.  to  be  the  author  of  the  drawing.  The  Court,  however,  held 
that  J .  was  not  the  author  of  the  drawing,  and  that  the  registra- 
tion was  coneequentlj  void.  Mr.  Justice  Wills  remarked:  "I 
do  not  see  how  a  gentleman  who  is  incapable  of  drawing  even 
such  a  very  simple  picture  as  a  rough  sketch  of  the  human  hand, 
and  who  did  not  in  fact  set  pencil  to  paper  in  the  matter,  can  be 
called  the  author  of  the  drawing.  He  suggested  the  subject  and 
made  such  limited  suggestions  as  to  the  treatment  as  the  subject 
admitted  of;  but  it  seems  to  me  that  in  an  Act  which  gives  copy- 
right to  drawings  the  author  must  mean  a  person  who  has  at  least 
some  substantial  share  in  putting  the  touches  on  to  paper  "  (/). 

The  case  of  Stamiard  v.  Harrison  (g),  at  first  sight,  appears  to  Stannm-dv. 
be  contrary  to  the  case  just  cited.  The  engraver  of  a  map,  pub- 
lished with  a  view  to  assisting  persons  to  follow  the  operations  of 
the  armies  in  the  Franco-German  war,  was  called  as  a  witness, 
and  proved  that  the  plaintiff  had  brought  to  him  his  rough  sketch 
or  draft,  a  drawing  of  the  same  size  as  the  stone  upon  which  it  was 
to  be  engraved,  pointing  out  a  rough  sketch  of  the  forts  and  towns 
to  give  the  engraver  an  idea;  he  furnished  him  also  with  a  large 
French  map,  and  some  maps  published  in  the  Times  and  Daily. 
Telegraph ;  he  also  gave  him  notice  daily  of  the  earthworks  that 
were  made,  and  produced  besides  a  picture  published  in  the 
Illustrated  London  Mews.  The  plaintiff  could  not  draw  him- 
self— and  the  Vice-Ohancellor  said:  "  That  the  plaintiff  cannot 
draw  himself  is  a  matter  wholly  unimportant  if  he  has  caused 
other  persons  to  draw  for  him.  He  invents  the  subject  of  the 
design  beyond  all  question.  He  prescribes  the  proportions  and 
the  contents  of  the  design;  he  furnishes  a  part  of  the  materials 
from  which  the  drawing  has  to  be  made  in  the  first  instance,  and 
afterwards  oollects  daily  from  the  proper  sources,  and  even,  if  it 
be  necessary  to  say  so,  from  official  sources,  the  decrees,  the 
reports,  the  bulletins,  and  accounts  contained  in  the  newspapers 
of  the  different  phases  of  the  war,  and  especially  of  the  places  in 
which  earthworks  are  thrown  up.  These  he  communicates  to  the 
man  whom  he  has  employed  to  make  a  drawing  for  him.    .   .    . 

(e)  25  &  26  Viot.   o.  68. 

(/)  The  Court  also  held  that,  in  any  case,  the  drawing  was  not  one  entitled 
to  the  benefit  of  copyright:  see  ante,  p.  91. 
(?)  (1871),  19  W.  B.  811. 
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Cap.  VI. 


The  distinc- 
tion between 
these  cases. 


Nichohon. 


Explanation. 


Caji  there  be  anything  more  plainly  within  the  words  of  the  Act 
of  Parliament  than  that  Mr.  Stannard  did  himself  invent,  that 
he  did  procure  another  person  to  design  and  draw  for  him,  and  do 
that  which  he  himself  oould  not  do  ?" 

The  distinction  between  these  two  cases  lies  in  the  wording  of 
the  different  Acts  upon  which  they  were  decided.  The  first  cited 
case  was  decided  under  the  Pine  Arts  Copyright  Act,  1862,  the 
second  under  the  Engravings  Acts  {h) .  These  latter  Acts  vested 
the  copyright  in  the  person  who  "  shall  invent  or  design,  engrave, 
etch,  or  work,  or  from  his  own  work,  design,  or  invention,  shall 
cause  or  'procure  to  be  designed,  engraved,  etched,  or  worked  " 
{inter  alia)  a  map  or  plan;  whereas  the  former  Act  invested  the 
copyright  in  a  drawing  in  the  "author."  Kenrich  v.  Laurence 
is  therefore  an  authority  under  the  Act  of  1911,  but  Stannard  v. 
Harrison  is  not.  And,  although  the  decision  in  Kenriclc  v. 
Laurence  would  have  actually  been  different  if  it  had  been  decided 
under  the  Act  of  1911,  because  of  the  contract  of  service  existing 
between  the  artist  and  the  conceiver  of  the  design  (i) ;  yet  it  seems 
to  be  a  distinct  authority  that  the  person  who  has  no  part  in  the 
physical  operation  of  producing  an  artistic  work  cannot  be  its 
"  author." 

The  decisions  in  some  other  cases  are  also  liable  to  misconcep- 
tion. Thus,  in  Barfield  v.  Nicholson  {j),  Sir  John  Leach  said: 
"  I  am  of  opinion  that,  under  the  statute  (8  Anne,  c.  19),  the 
person  who  forms  the  plan,  and  who  embarks  in  the  speculation 
of  a  work,  and  who  employs  various  persons  to  compose  different 
parts  of  it,  adapted  to  their  own  peculiar  requirements,  that  he, 
the  person  who  so  forms  the  plan  and  scheme  of  the  work,  and  pays 
different  artists  of  his  own  selection,  who,  upon  certain  conditions 
contribute  to  it,  is  the  author  and  proprietor  of  the  work,  if  not 
within  the  literal  expression,  at  least  within  the  equitable  meaning 
of  the  statute  of  Anne,  which,  being  a  remedial  law,  is  to  be 
construed  liberally." 

In  this  case,  it  must  be  pointed  out,  the  Master  of  the  Eolls  was 
referring  to  collective  or  composite  works,  such  as  encyclopaedias, 
where  there  are  distinct  copyrights,  namely,  the  copyright  in  the 
entire  work  and  the  copyright  in  the  various  separate  contribu- 
tions. The  person  who  plans  a  collective  work  may.  perhaps  be 
the  author  of  the  work  as  a  whole  although  he  makes  no  actual 
written  contribution  to  the  work,  but  the  ca^e  of  Barfield  v. 
Nicholsmi  must  not  be  taken  as  an  authority  that  he  becomes 


(A)  8  Geo.  II.  0.  13;   7  Geo.  lU. 
(0  Sect.  5  (1)  (b),  post,  p.  117. 
(/)  (1824),  2  Sim.  &  St.  1, 


38. 


Kean. 
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the  "  author  "  of  the  separate  contributions  (fc).    To  take  a  single      Cap.  VI. 
contribution  from  a  collective  work  is  not  necessarily  an  infringe- 
ment of  the  collective  work  (J). 

On  the  same  principle  was  determined  the  case  of  Hatton  v.  Sattonv. 
Kean  (m),  where  the  defendant,  with  the  aid  of  scenery,  dresses, 
and  music,  adap.ted  one  of  Shakespeare's  plays  to  the  stage,  and 
found  the  general  design  of  the  representation.  He  employed 
the  plaintiff,  a  well-known  musician  named  Hatton,  for  reward, 
to  compose,  and  he  did  compose,  as  part  of  the  representation, 
and  as  accessory  to  the  dramatic  piece,  a  musical  composition, 
which  formed  part  of  the  dramatic  piece,  on  the  terms  that  the 
defendant  should  have  the  liberty  of  representing  and  permitting 
to  be  represented  the  said  musical  composition  with  the  dramatic 
piece  as  part  thereof.  And  it  was  held  that  the  defendant  had 
the  sole  right  of  representing  the  entire  dramatic  piece,  including 
the  plaintiff's  musical  composition,  and  that  he  violated  no  right 
of  the  plaintiff  within  the  3  &  4  Will.  IV.  c.  15,  and  the  5&6 
Vict.  c.  45,  by  representing,  without  the  plaintiff's  consent  in 
writing,  the  entire  dramatic  piece,  including  the  plaintiff's  musical 
composition.  The  reason  assigned  was  that,  though  the  plaintiff 
was  the  author  of  the  musical  composition,  it  appeared  that  the 
defendant  was  the  author  and  designer  of  the  entire  dramatic 
work,  and  with  respect  to  a  part,  accessory  to  that  whole  (that 
whole  consisting  of  something  produced  by  the  skill  of  the  defen- 
dant in  its  entirety),  he  employed  the  plaintiff.  The  production 
by  the  plaintiff  would  be  a  part  of  the  whole,  and  the  defendant 
would  have  the  sole  right  of  performing  and  representing  the 
entire  piece  in  conjunction  with  the  music. 

This  case  was  followed  in  Wallenstein  v.  Herbert  (n).  There 
Matthews,  the  manager  of  the  St.  James's  Theatre,  had  employed 
Wallenstein  to  furnish  music  for  that  theatre.  The  latter  engaged 
and  paid  the  musicians,  supplied  the  instruments  and  composi- 
tions, and  conducted  the  orchestra.  Besides  playing  general 
orchestral  music  for  the  theatre,  it  was  his  duty  to  provide  inci- 
dental music  for  dramas,  when  necessary;  and  such  music  he 
might  either  select  or  compose.  In  performance  of  this  duty,  he 
composed  incidental  music  for  "Lady  Audley's  Secret,"  a  drama 
brought  out  by  Matthews,  but  of  which  the  latter  was  not  the 
author,  and  at  that  time  was  not  even  the  owner.    In  composing 

(k)  See  post,  "Newspapers  and  Collective  Works." 
h)  Walter  v.  Bowe  (1881),  17  Ch.  D.  708. 
(m)  (1859),  8  W.  R.  7. 

(«)  (1866),  15  L.  T.  64;  on  appeal  (1867),  16  L.  T,  453;  see  Ea^Utt  v, 
Temfleman  (1866),  13  L.  T.  593, 
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^"^^^  ^^-  the  music  the  plaintiff  had  received  no  assistance  from  the 
manager,  and  had  himself  found  the  paper  on  which  the  music 
was  written,  and  employed  a  person  to  copy  the  various  orchestral 
parts  from  the  original  score.  These  parts  the  composer  kept 
in  his  own  possession,  nor  did  the  theatre  have  a  library  of  music. 
When  the  engagement  between  Matthews  and  Wallenstein  had 
ended,  the  former  obtained  from  the  latter  a  duplicate  copy  of 
the  music,  with  permission  to  use  it  "on  a  provincial  tour." 
Afterwards,  when  the  defendant.  Miss  Herbert,  had  succeeded 
Matthews  in  the  management  of  the  St.  James's  Theatre,  and 
Walleiustein  had  ceased  to  be  the  musical  director,  she  obtained 
permission  from  Matthews  to  represent  "  Lady  Audley's  Secret," 
of  which  play  he  was  then  the  owner,  and  received  from  him 
the  duplicate  copy  of  the  music  which  Wallenstein  had  made 
for  him.  The  original  score  was  still  in  the  possession  of  the 
composer,  who  had  given  no  consent  either  to  Matthews  or  to 
Miss  Herbert  to  use  the  music  in  London. 

The  Court  held  that  the  controlling  facts  in  the  case  were 
not  different  from  those  in  Hatton  v.  K&an;  that  the  music 
became  an  inseparable  part  of  the  drama,  and  was  not  an  inde- 
pendent composition;  that  Matthews,  by  virtue  of  the  contract 
of  employment,  had  acquired  an  unlimited  right  to  use  the  music; 
and  that  the  defendant,  as  the  licensee  of  Matthews,  was  also 
entitled  to  use  it. 

From  these  cases  it  would  seem  to  follow  that  in  the  case  of  a 
song  or  a  musical  play,  if  the  author  of  the  lyrics  is  a  different 
person  from  the  author  of  the  music,  it  may  be  a  question  as  to 
which  of  them  is  the  author  of  the  song  as  a  whole,  or  the  play 
as  a  .whole,  or  whether  they  are  joint  authors  (o). 
Author  of  Iji  the  case  of  artistic  works,  other  than  photographs,  it  is  the 

person  whose  hands  fix  the  picture  upon  the  canvas,  paper, 
stone,  copperplate,  or  wood  who  is  the  author.  Even  in  the  case 
of  lithographs  it  is  submitted  that  the  author  is  the  person  who 
does  the  drawing  upon  the  stone .  Although  it  is  usual  to  employ 
a  special  lithographic  designer  to  draw  the  design  for  the  express 
purpose  of  having  the  same  lithographed,  the  latter  is  not,  it  is 
thought,  the  author  of  the  lithograph  (p) .     Nevertheless,  in  the 

(o)  It  is  submitted  that  they  might  conceivably  be  such  notwithstanding 
that  the  definition  of  a  joint  work  excludes  the  case  where  the  contribution  of 
one  author  is  distinct  from  the  contribution  of  the  other,  for  their  respective 
contributions  to  the  work,  considered  as  a  whole,  might  be  incapable  of  dis- 
tinction. 

(p)  Qutere,  as  to  a  map,  whether  the  engraver  or  the  surveyor  would  be 
the  "author."    A  map  is  a  "literary  work"  (sect.  35  (1)). 
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ease  of  "  engravings" — including  etchings,  lithographs,  woodcuts,  Oap^^VI. 
prints  and  other  similar  works,  not  being  photographs  {q) — if 
the  plate  or  other  original  has  been  ordered  by  some  other  person 
and  made  for  valuable  consideration,  it  is  provided  by  sect.  5, 
proviso  (a),  that  the  first  owner  of  the  copyright  shall,  in  the 
absence  of  contrary  agreement,  be,  not  the.  "author"  of  the  en- 
graving, but  the  person  by  whom  the  plate  or  other  original  was 
ordered. 

The  difficulty  under  the  old  law  of  determining  who  was  the  Photographs, 
"author"  of  a  photograph  (r)  is  solved  under  the  new  Act  by 
providing  that  the  person  who  was  owner  of  the  original  negative 
at  the  time  when  such  negative  was  made  (s)  is  to  be  deemed 
the  author  of  the  work,  and  that  where  such  owner  is  a  body  cor- 
porate, the  body  corporate  is  to  be  deemed  for  the  purposes  of 
the  Act  to  reside  within  the  parts  of  His  Majesty's  dominions 
to  which  the  Act  extends,  if  it  has  established  a  place  of  business 
within  such  parts  {t). 

Proviso   (a)  to  sect.   5  (1)  above  alluded  to,  applies  not  only  Works 
to  engravings,  but  also  to  photographs  and  portraits.    It  does  not,  oommissi<m! 
however,  apply  to  any  artistic  works  other  than  engravings  and 
photographs  unless  they  fall  under  the  designation  of  "  portraits." 
There  was  a  somewhat  similar  provision  in  the  Fine  Arts  Copy- 
right Act,  1862  (u),  to  the  effect  that  where  a  painting,  drawings  Application 
or  the  negative  of  any  photograph  should  be  "made  or  executed  of  old  oases 
for  or  on  behalf  of  any  person  for  a  good  or  a  valuable  considera-  photographs, 
tion,"  the  copyright  should  belong  to  "  the  person  for  or  on  whose 
behalf  the  same  shall  be  so  made  or  executed"  {x).     Under  this 
Act  it  was  necessary,  if  the  commissioned  author  was  to  retain 
the  copyright  in  himself,  that  he  should  do  so  in  writing. 

The  differences  between  the  Act  of  1911  and  the  Act  of  1862  The  dif- 
are  (1)  that  under  the  Act  of  1911  writing  is  not  required  if  between  the 
the  artist  desires  to  retain  his  copyright,  the  proviso  only  says  fjj*a  the  Fine 
"in  the  absence  of  any  agreement  to  the  contrary";  (2)  that  the  ArtsCopy- 
1862  Act  refers  to  a  work  "  made  "  for  another,  and  the  Act  of  "^52^  as  to 

commissioned 
works. 

(?)  Sect.  35  (1). 

(»•)  See  Nottage  v.  Jaclcson  (1883),  11  Q.  B.  D.  627;  Melville  v.  Mirror 
of  Life,  (1895)  2  Ch.  531. 

(«)  If  the  film  were  stolen  prior  to  exposure,  perhaps  the  law  as  to  "  con- 
fusion "  would  apply,  and  the  copyright  belong  to  the  owner  of  the  film  and 
not  to  the  thief:    sed  queer e. 

(f)  Sect.  21.  The  provisions  as  to  residence  of  corporations  are  due  to 
the  fact  that  residence  is  essential  to  copyright  in  unpublished  works: 
sect.  1  (1)  (b),  ante,  p.  27. 

(«)  25  &  26  Viet.  c.  68. 

(k)  Petty  V.  Taylor,  (1897)  1  Ch.  465;  Bounas  v.  Cooke,  (1903)  2  K.  B. 
227. 

C.  8 
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^^'-  ^^-  1911  speaks  of  a  plate  or  original  "ordered"  bj  some  other 
person;  (3)  that  the  1862  Act  uses  the  expression  "a  good  or  a 
valuable  consideration,"  whereas  the  Act  of  1911  only  has  the 
words  "valuable  consideration." 
faton^"""  ^'  I"^  the  case  of  Stackemann  v.  Paton  {y),  Farwell,  J.,  laid  some 
stress  upon  the  fact  that  the  Fine  Arts  Copyright  Act  employed 
the  word  "good,"  in  addition  to  "valuable,"  consideration,  and 
seemed  to  suggest  that  there  might  be  a  difference  between  the 
two.  In  that  case  the  plaintiffs  were  photographers  who  were  in 
the  habit  of  taking  photographs  of  schools  and  the  pupils  attend- 
ing them.  This  they  did  as  a  speculation.  Their  practice  was 
to  seek  permission  from  the  principals  to  take  the  photographs,  it 
being  clearly  understood  that  no  one  was  to  be  compelled  to  pur- 
chase copies,  although,  no  doubt,  the  photographers  had  reason- 
able expectations  of  being  able  to  effect  sales  amongst  the  pupils 
and  others.  In  the  particular  case  that  came  before  the  Court, 
the  plaintiffs  had  obtained  permission  from  the  principal,  who 
had  gone  to  some  trouble  in  showing  the  photographer  over  the 
interior  of  the  school  buildings,  in  gathering  the  pupils  and 
grouping  them  for  the  purpose  of  being  photographed.  A  certain 
number  of  copies  were  sold  to  pupils  and  others.  The  defendants 
were  publishers  of  a  book  the  purpose  ,of  which  was  to  advertise 
schools,  and  the  proprietors  of  the  school  in  question  had  supplied 
them  with  a  block  made  from  the  plaintiffs'  photographs  to  be 
used  for  advertising  the  school  in  the  defendants'  publication. 

Mr.  Justice  Farwell,  in  these  circumstances,  held  that  the  copy- 
right in  the  photographs  was  vested  in  the  proprietors  of  the 
school,  and  that,  therefore,  the  plaintiffs  had  no  right  to  complain 
of  their  reproduction  in  the  defendants'  publication.  The  ground 
for  this  decision  was  that  the  school  iDroprietors  had  given  "  good  " 
consideration  by  reason  of  their  permitting  the  photographer  to 
have  access  to  private  buildings.  The  learned  judge  seems  to 
have  been  influenced  in  his  decision  by  the  consideration  that  the 
school  proprietors  could  hardly  have  intended  to  permit  the  plain- 
tiffs to  publish  the  photographs  in  any  manner  they  pleased,  but 
in  order  to  give  effect  to  such  intention  it  was  not  necessary  to 
hold  that  the  plaintiffs  had  parted  with  their  copyright.  The  case 
was  put  by  the  learned  judge  of  a  photograph  which  produced  an 
atrocious  caricature  of  the  sitter;  but  it  is  submitted  that  in  sucli 
a  case,  even  although  the  copyright  were  without  doubt  vested  in 
the  photographer,  the  latter  might  be  restrained  from  publishing 

(y)   (1906)  1  Ch.  774, 
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the  same  on  the  ground  of  breach  of  faith  or  libel.  There  would,  Oaf.  VI. 
it  is  thought,  be  little  difficulty  in  implying  into  a  contract  with 
a  celebrity,  even  if  paid  to  give  a  sitting,  an  undertaking  by 
the  photographer  not  to  hold  the  sitter  up  to  ridicule,  or,  even 
further,  that  no  photographs  should  be  published  unless  they  had 
been  submitted  to  the  sitter  for  approval.  But  whether  this  be  so 
or  not,  no  such  question  arose  in  the  case  we  are  now  considering. 
The  proprietors  of  the  school  were  not  seeking  to  restrain  the 
photographers  from  publishing  the  photographs,  but  were  actively 
asserting  the  right  to  themselves  publish  copies  of  a  photograph, 
for  the  making  of  which  they  had  given  no  consideration  beyond 
permitting  the  photographer  to  have  access  to  the  school  buildings 
for  the  purpose  of  taking  the  photographs. 

It  is  not  easy  to  reconcile  this  decision  with  the  cases  of  Ellis  The  oorreot- 
V.  Marshall  (z)  and  Melville  v.  Mirror  of  Life  (a),  in  both  of  dloL°on^'' 
which  it  was  held  that  celebrities  who  were  requested  by  photo-  doubted, 
graphers  to  give  sittings  without  any  charge  being'  made  for  the 
taking  of  the  photographs  did  not  acquire  the  copyright  in  the 
photographs,  notwithstanding  that  they  subsequently  purchased 
some  copies.     The  learned  judge  in  Stackemann  v.  Paton  sought 
to  distinguish  these  cases  upon  the  ground  that  the  only  possible 
consideration  given  by  the  celebrities  was    that  they  took  the 
trouble  to  walk  up  to  the  photographer's  room  and  to  sit  in  his 
chair;   but,  even  if  quantity  of  consideration  is  a  matter  which 
ought  to   be  considered   at  all,   the   consideration  given  by  the 
principal  who  permitted  access  to  his  buildings  seems,  at  least,  no 
greater  than  that  given  by  a  celebrity  who  sacrifices  his  time  to 
attend  a  photographer's  studio. 

But  whether  or  not  the  case  of  Stackemann  v  Patmi  was  rightly  Sembie, 
decided  under  the  old  law,  it  is  submitted  that  if  similar  facts  patlnnT"''' 
were  to  recur,  the  decision  would  not  be  the  same  under  the  Act  longer  law. 
of  1911.     It  is  doubtful  whether  any  imiDortance  ought  to  be 
attached  to  the  fact  that  the  latter  Act  omits  any  reference  to  a 
"  good "  consideration,  but  it  requires  that  not  only  must  the 
plate  or  other  original  be  made  for  valuable  consideration  before 
the  copyright  shall  belong  to  a  person  other  than  the  author,  but 
also  that  the  plate  or  other  original  shall  be  "  ordered  by  some 
other  person."     No  doubt  an  order  may  be  given  expressly  or 
impliedly,  and  the  mere  fact  that  a  sitting  has  been  canvassed  for 
is  certainly  not  conclusive  that  the  sitter  did  not  order  the  plate; 
but  where  an  "order"  is  given,  payment  in  some  form  or  other 

(a)  (1895),  64  L.  J.  Q.  B.  757. 
la)  (1895)  2  Ch.  531. 

8(2) 
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Oai-.  VI. 


The  present 
law, 


"Portraits" 
are  the  only 
works  to 
which  the 
proviso 
applies, 
except  in  case 
of  engravings 
and  photo- 
graphs. 

What  is  a 
"portrait"  ? 


is  usually  expected,  and  the  la^\'  implies  a  ooatract  to  pay  for  the 
work  (6) .  The  fact,  therefore,  that  no  payment  is  made  will,  it 
is  thought,  generally  justify  the  inference  that  the  plate  or 
original  was  not  ordered  by  some  other  person.  Further,  tlie 
reasonable  inference  from  the  facts  in  Stackemann  v .  Paton  surely 
was  that  the  copyright  was  intended  to  belong  to  the  photographer, 
who  was  to  have  any  profit  that  might  arise  from  the  taking  of 
the  photographs.  Under  the  Act  of  1911,  consequently,  it  is  sub- 
mitted that  the  Court  would  find  an  "  agreement  to  the  contrary  " 
if  under  similar  circumstances  the  school  proprietors  were  to  claim 
the  copyright  in  the  photographs.  Under  the  old  law,  as  pre- 
viously pointed  out,  no  claim  could  be  based  upon  this  ground  by 
the  plaintiffs  in  StacJcemcmn  v.  Paton,  because  of  the  absence  of 
any  written  agreement  to  that  effect. 

The  new  Act,  therefore,  it  is  submitted,  restores  the  law  to  what 
it  was  generally  thought  to  be  prior  to  the  decision  in  StackeTnann 
V.  Paton,  namely,  that  if  an  .artist  or  photographer  solicits  the 
making  of  a  picture  or  photograph,  without  making  any  charge 
for  doing  so,  the  copyright  prima,  facie  belongs  to  the  artist  or 
photographer,  even  although  the  picture  or  photograph  could  not 
have  been  made  or  taken  without  the  permission  of  some  third 
person,  and  even  although  the  sitter  pays  for  some  copies;  but 
that,  on  the  other  hand,  if  a  person  requests  a  picture  or  photo- 
graph to  be  made  or  taken,  the  law  implies  a  promise  to  pay  for 
it,  and  this  notwithstanding  that  the  commission  may  have  been 
solicited  by  the  artist  or  photographer,  and  the  copyright  will 
prima,  facie  belong  to  the  person  giving  the  commission  (c) . 

It  must  not,  however,  be  forgotten  that  it  is  only  in  the  case  of 
engravings  and  photographs  of  any  subject  that  the  copyright 
can,  under  the  proviso  to  sect.  5,  sub-sect.  (1),  vest  in  the  first 
instance  in  the  person  ordering  the  engraving  or  photograph. 
There  is  no  such,  provision  in  the  Act  in  the  case  of  any  other 
artistic  work,  unless  that  work  falls  under  the  description  of  a 
"portrait." 

There  is  no  definition  of  a  "portrait"  in  the  Act.  The  dic- 
tionary definition  of  the  word  is  "a  representation  or  delineation 
of  a  person,  especially  of  the  face,  made  from  life  (d)  by  drawing, 


(i)  Soucas  V.  Cooke,  (1903)  2  K.  B.  227. 

(c)  Photographers  requested  to  photograph,  say,  football  teams  or  school 
groups  will  be  well  advised,  therefore,  to  make  special  arrangements  as  to 
copyright. 

(rf)  It  is  submitted  that  this  is  not  essential  in  the  sense  that  the  portrait 
must  be  taken  direct  from  the  living  subject,  provided  material  exists  for 
making  an  accurate  likeness;   e.g.,  a  picture  painted  from  a  photograph  of  a 
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painting,  photography,  lengraving,  &c."  (e).  The  meaning  of  the  0^^-  VI- 
word  wa«  much  discussed  in  a  case  of  Duke  of  Leeds  v. 
Amherst  (/),  in  which  the  question  arose  upon  the  construction 
of  a  will,  whether  a  picture  of  the  Duke  of  Schomberg  sitting, 
clad  in  armour,  upon  horseback,  a  battle  scene  forming  the  back- 
ground of  the  picture,  passed  under  a  bequest  of  "  portraits  ";  and 
it  was  held  that  it  did.  Whether  a  picture  is  a  "portrait"  or  not 
seems  to  depend  upon  what  is  the  main  purpose  of  the  picture.. 
If  the  main  object  is  the  likeness  of  a  person,  it  is  not  the  less  a 
portrait  because  of  the  presence  of  subordinate  accessories  in  the 
picture.  It  is  fairly  clear  that  a  "portrait"  might  include  the 
likeness  of  more  than  one  individual,  but  that,  on  the  other  hand, 
the  mere  fact  that  real  persons  happen  to  be  delineated  in  a 
picture  does  not  necessarily  make  that  picture  a  "portrait"  (g). 

Another  exception  to  the  rule  that  copyright  vests  in  the  first  When  copy- 
instance  in  the  author  is  made  by  the  Act  in  the  case  "  where  the  employer.  "^ 
author  was  in  the  employment  of  some  other  person  under  a 
contract  of  service  or  apprenticeship,  and  the  work  was  made  in 
the  course  of  his  employment  by  that  person."  In  that  case  the 
person  by  whom  the  author  was  employed  is,  in  the  absence  of 
any  agreement  to  the  contrary,  to  be  the  first  owner  of  the  copy- 
right (h) . 

Whether  a  person  is  engaged  under  a  "contract  of  service"  or  What  is  a 

not  is  a  question  of  fact  and  not  of  law,  and  therefore  there  is  no  „„f°?.   m 
^  '  service. 

appeal  from  a  judge  of  first  instance  upon  his  finding  upon  this 
point  (i),  unless  he  misdirects  himself  or  there  is  no  evidence  to 
support  his  finding  (/).  The  meaning  of  the  expression  "  contract 
of  service"  was  discussed  in  the    case    of    Simmons  v.  Heat^ 

person  would,  no  doubt,  be  a  portrait,  even  though  that  person  were  no  longer 
living. 

(e)  New  English  Dictionary.  In  a  Copyright  Bill  drafted  by  the  Artistic 
Copyright  Society,  a  "portrait"  was  defined  as  follows: — "Any  work  shall 
be  considered  a  portrait  whose  principal  object  is  the  likeness  in  any  form  of 
art  of  any  specified  person." 

(/)  (1844),  14  L.  J.  Ch.  73. 

{ff)  Of  course  the  copyright  in  a  "  snapshot "  wUl  be  in  the  owner  of  the 
negative,  for  it  will  not  have  been  "  ordered,"  nor  will  valuable  consideration 
have  been  given,  and  there  seems  to  be  no  legal  ground,  unless  it  be  "  breach 
of  confidence,"  upon  which  a  person  who  has  been  "  snap-shotted  "  can  object 
to  publication  of  the  "  snapshot ";  it  must  be  considered  one  of  the  risks  of  the 
highway. 

(A)  This  is  subject  to  the  qualification  that  in  the  case  of  contributions  to 
newspapers,  magazines  and  similar  periodicals,  the  proprietors  of  such 
periodicals  can  only  reproduce  the  contributions  as  part  of  similar  periodicals: 
see  Chapter  "  Newspapers,"  post. 

(s)  Smith  v.  General  Motor  Cab  Co.,  (1911)  A.  C.  188;  Wilmerson  v.  Lynn 
Steamship  Co.,  (1913)  3  K.  B.  931. 

(/)  Daggett  y.  Waterloo  Taxicah  Co.,  (1910)  2  K.  B.  336. 
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^^^-  VI'  Laundry  Co.  (k),  a  case  decided  under  the  Workmen's  Compensa- 
tion Act,  1906  (l),  where  a  similar  expreseion  is  to  be  found.  A 
"contract  of  seiTice"  is  not  the  same  thing  as  a  "contract  for 
services."  In  the  case  cited,  it  was  held  that  the  applicant,  who 
attended  at  a  pupil's  residence  to  give  her  music  lessons,  was  not 
under  a  contract  of  service  with  her  employer.  The  question 
really  turns  upon  the  degree  of  control  exercised  by  the  employer 
over  the  employe.  "The  greater  the  amount  of  direct  control 
exercised  over  the  person  rendering  the  services  by  the  person 
contracting  for  them,  the  stronger  the  grounds  for  holding  it  to 
be  a  contract  of  service;  and,  similarly,  the  greater  the  degree  of 
independence  of  such  control,  the  greater  the  probability  that  the 
services  rendered  are  of  the  nature  of  professional  services,  and 
that  the  contract  is  not  one  of  service"  (to).  "In  each  case  the 
question  to  be  asked  is,  what  was  the  man  employed  to  do?  Was 
he  employed  upon  the  terms  that  he  should,  within  the  scope  of 
his  employment,  obey  his  master's  orders,  or  was  he  employed  to 
exercise  his  skill  and  achieve  an  indicated  result  in  such  manner  as, 
in  his  judgment,  was  most  likely  to  ensure  success?  "  (n). 

It  is  clear,  therefore,  that  if  an  author  or  an  artist  is  employed 
by  a  publisher  to  write  a  book  or  draw  a  picture,  he  does  not 
necessarily  become  the  servant  of  the  publisher.  The  person  who 
employs  him  must  have  the  right  under  his  contract  to  require  the 
author  or  artist  to  produce  such  a  work  as  the  employer  desires, 
and  if  the  work  does  not  meet  with  his  approval,  to  require  the 
author  or  artist  to  alter  his  work.  Subject  to  these  general  prin- 
ciples, each  case  must  depend  upon  its  own  facts  (o). 

■{k)  (1910)  1  K.  B.  543;  see  also  Sadler  v.  Henlock  (1855),  4  E.  &  B.  578; 
Yewens  v.  Noakes  (1880),  6  Q.  B.  D.  530. 

(J)  6  Edw.  VII.  0.  58,  3.  13.  The  expression  also  oeours  in  the  National 
Insurance  Act,  1911  (1  &  2  Geo.  V.  o.  55),  s.  1. 

(m)  Per  Fletcher  Moulton,  L.  J.,  Simmons  v.  Heath  Laundry  Co. 

(«)  Per  Buckley,  L.  J.,  ib.  at  p.  553. 

(o)  As  examples,  the  following  have  been  held  not  to  be  under  a  contract 
of  service: — clergy  and  ministers  {Re  National  Insuraiioe  Act,  (1912)  2  di. 
563 ;  Re  National  Insurance  Act  (1912),  107  L.  T.  143) ;  doctors,  surgeons  and 
anaesthetists  employed  at  a  hospital  {Scottish  Insurance  Co.  v.  Royal  Edin- 
burgh Infirmary  (1913),  S.  C.  751);  a  lecturer  employed  to  explain  the  merits 
of  an  airship  to  persons  attending  an  exhibition  {Walter  v.  British  Exhibition 
(1909),  25  T.  L.  E.  441).  On  the  other  hand,  a  pupil  teacher  {Re  National 
Insurance  Act,  (1913)  1  Ir.  E.  219),  and  a  professional  footballer  {Walker  v. 
Crystal  Palace  Football  Club,  (1910)  1  li.  B.  87),  have  been  held  to  be 
engaged  under  contracts  of  service.  In  the  last  cited  case  it  was  held  suf- 
ficient that  the  footballer  was  bound  to  follow  the  general  instructions  of  his 
employers.  In  the  case  of  the  Lithographers  and  Engravers  ((1913),  108 
L.  T.  894),  the  contract  of  service  was  admitted,  and  the  only  question  was 
as  to  whether  they  were  manual  labourers.  In  Re  Beeton  f  Co.  ((1913)  2 
Ch.  279),  the  question  as  to  whether  persons  employed  regularly  to  contribute 
articles  to  a  magazine  were  "  clerks  or  servants  "  within  the  meaning  of  the 
Companies  (Consolidation)  Act,  1910  (8  Edw.  VII.  c.  69,  s.  209).  This  case 
is  more  fully  set  out  in  the  chapter  on  "  Newspapers." 
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In  order  that  the  copyright  may  vest  in  an  employer  under  Cap.  VI. 
proviso  (b)  of  sect.  5  of  the  Copyright  Act,  it  is  not  sufficient 
that  the  work  is  made  by  his  servant,  it  must  also  be  made  "  in 
the  course  of  his  employment."  In  the  case  of  Bi/rne  v.  Statist 
Co.  (p)  it  was  held  that  the  copyright  in  a  translation  made  by 
a  person  on  the  regular  staff  of  a  newspaper,  but  during  his  spare 
time,  did  not  vest  in  his  employers,  but  remained  in  the  translator. 

As  to  apprenticeship,  "  in  legal  acceptation  an  apprentice  is  a  Apprentice- 
person  bound  to  another  for  the  purpose  of  learning  his  trade  or 
calling,  the  contract  being  of  that  nature  that  the  master  teaches 
and  the  other  serves  the  master  with  the  intention  of  learning  "  (q). 

Just  as  where  there  is  an  undoubted  contract  of  service  between  Agreement  to 
employer  and  authot',  the  author  may  retain  the  copyright  on  the  ®  '^^  ^^' 
ground  of  an  agreement,  express  or  implied,  that  he  shall  do  so;  so, 
equally,  where  there  is  no  such  contract  of  service,  there  may  be  an 
agreement,  express  or  implied,  that  the  employee  shall  be  entitled 
to  the  copyright.  In  the  former  case  the  legal  title  to  the  copyright 
will,  upon  the  making  of  the  work,  vest  in  the  author,  but  in  the 
latter  case  no  legal  title  to  the  copyright  wiU  vest  in  the  employer 
without  an  assignment  in  writing;  he  will  only  have  an  equitable 
title  (r).  Where  an  author  is  employed  by  a  publisher  to  write  a 
book  or  an  article  for  a  capital  sum,  the  law  will  generally  pre- 
sume that  it  Was  the  intention  of  the  parties  that  the  copyright 
shall  belong  to  the  publisher  (s) .  In  the  case  of  artistic  works 
the  case  will,  wherever  there  is  any  employment  of  the  artist, 
usually  fall  under  proviso  (a)  to  sect.  5,  and  the  publisher  may 
get  the  legal  right  to  the  copyright  without  any  assignment  by 
the  artist. 

(p)  (1914)  1  K.  B.  622. 

(?)  Per  Cockburn,  C.  J.,  Clapham  v.  St.  Pancras  (1860),  29  L.  J.  M.  C. 
143,   146. 

(r)  See  Chapter  VII.,   "  Assignment  and  Transmission,"  post. 

(s)  Sweet  V.  Benning  (1855),  16  C.  B.  459;  Lawrence  v.  Aflalo,  (1904) 
A.  C.  17,  considered  farther  in  Chapter  I.,  Part  III.,  "  Newspapers,"  post. 
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CHAPTEE  VII. 


ASSIGNMENT  AND   TRANSMISSION  OF  COPYRIGHT. 


Distinction 
between  title 
ta  copyright 
and  to  the 
material 
object. 


Copyright  is  to  be  distinguished  from  the  material  object  which 
is  the  subject  of  the  copyright.  The  assignment  of  the  material 
object  does  not  necessarily  transfer  the  title  to  the  copyright,  any 
more  than  the  transfer  of  the  copyright  necessarily  transfers  the 
title  to  the  material  object  (a) .  Probably,  no  purchaser  of  a  book 
would  suppose  that  he,  by  his  purchase,  acquired  the  right  to 
multiply  copies  of  it,  but  it  is  quite  possible  that  the  purchaser 
of  an  artistic  work,  such  as  a  picture,  even  though  not  made  to 
his  order  (6),  may  be  surprised  to  find  that  his  purchase  does  not 
include  the  right  to  reproduce  it  by  such  means  as  engravings 
and  photographs,  nor  even  the  right  to  prevent  tho  artist  or  any- 
one else  from  making  reproductions,  unless  the  doing  so  would  be 
a  breach  of  contract  or  trust  (c) .  It  is,  nevertheless,  the  fact  that 
such  a  purchaser  can  only  obtain  the  right  to  reproduction  of  the 
work  he  has  purchased  by  insisting  upon  a  licence  or  assignment 
of  copyright  in  writing  ((i).  Thus,  in  Cooper  v.  Stephens  i^e), 
the  plaintiffs  isold  certain  electric  blocks  for  the  purpose  of  printing 
certain  drawings.  The  purchasers  lent  these  blocks  to  the  defen- 
dants in  order  that  they,  in  turn,  might  print  from  them;  but 
Mr.  Justice  Romer  held  that  the  plaintiffs  were  entitled  to  restrain 
the  defendants  from  doing  so,  notwithstanding  the  permission  of 
tlie  purchasers.  "  The  sale  of  the  blocks,"  said  the  learned  judge, 
"  could  not  have  had  the  effect  of  an  assignment  of  copyright  "  (/). 
At  the  same  time  the  Courts  consider  that  the  retention  by  the 
vendor  of  a  picture  of  the  copyright  therein  involves  an  "  un- 
natural dissociation  of  two  kinds  of  property,"  and,  consequently, 
they  will  lean  to^\'ards  construing  any  document  given  at  the  time 


(a)  See,  for  example,  the  law  as  to  copyright  in  letters,  ante,  p.  43  et  seq. 

(b)  As  to  which  sec  Copyright  Act,  s.  5  (1)  (a). 
(cj  Ante,  p.  30. 

Id)  Sect.  5  (2).  The  American  Copyright  Act,  1909  (Appendix  D),  expressly 
so  provides  (sect.  41). 

(e)  (1895)  1  Cli.  567,  followed  by  the  C.  A.  in  Marshall  v.  Bzdl  (1901),  85 
L. T.  77. 

(/)  At  p.  571. 
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of  the  sale  as  an  assignment  of  copyright  (gr) .    An  assignment  of     Cap.  VII. 
copyright  must,  however,  be  made  in  writing  Qi) . 

Copyright  is  personal  property  (i) .  Upoai  the  death  of  the  Death  of 
proprietor  it  will  pass  to  his  peraonal  representatives  for  the  benefit  TOpyriffW.  ° 
of  the  person  to  whom  he  has  bequeathed  it,  or  if  the  proprietor! 
has  died  intestate,  for  the  benefit  of  his  next  of  kin(fc).  In  the 
case  of  a  literary  work  which  ha«  not  been  published,  nor  peo:- 
formed  or  delivered  in  public,  where  the  ownershipi  of  the  author's 
manuscript  has  been  acquired  under  a  testamentary  disposition 
"made  by  the  author"  (J),  that  ownership  is  to  be  'prvmd  facie 
evidence  of  the  copyright  being  with  the  owner  of  the  manu- 
script (m) . 

The  copyright  in  a  published  work  will  also  pass  to  the  trustee  Bankruptcy 
in  bankruptcy  of  the  proprietor,  without  any  assignment  in  of  proprietor, 
writing  {n) .  As  regards  unpublished  literary  works,  it  is  sub- 
mitted 'that  the  right  to  publish  these  does  not  pass  to  the  trustee 
in  bankruptcy  of  the  author.  It  is  true  that  copyright  is  now 
conferred  by  sect.  1  (1)  of  the  Act  of  1911  upon  an  author  as  soon 
as  his  work  is  "made,"  and  probably  MSS.  which  have  an  in- 
trinsic value  apart  from  any  literary  merit  would  pass  to  a  trustee 
in  bankruptcy.  But,  upon  the  whole,  it  is  thought  that  the  right 
to  publish  an  unpublished  manuscript  conferred  upon  authors 
by  sect.  1  (2)  of  the  Act  is  of  a  personal  nature,  and,  consequently, 
one  which  would  remain  in  the  author  notwithstanding  his  bank- 
ruptcy. At  all  events,  the  trustee  could  not  compel  the  author 
either  to  finish  his  MS .  or  to  see  the  work  through  the  press  (o) , 

There  would  appear  to  be  no  process  whereby  copyright  can  Execution, 
be  taken  in  execution  by  a  judgment  creditor  of  the  proprietor  (p), 
although,  of  course,  royalties  due  to  the  judgment  debtor  might 
be  attached  by   garnishee  p.roceedi(ngs  or  other  process   of  exe- 
cution. 

(g)  London  Printing  #  Publishing  Alliance  v.  Cox,  (1891)  3  Oh.  291,  304. 

(A)  Infra. 

(»)  It  was  expressly  so  provided  by  the  Literary  Copyright  Act,  1842,  s.  25. 
There  is  no  express  provision  to  that  effect  in  the  Act  of  1911,  but  it  clearly 
is  personalty. 

(A)  Thompson  v.  Stanhope  (1774),  Amb.  737;  Burnett  v.  Vhelwood  (1720), 
2  Mer.  441;  Latour  v.  Bland  (1818),  2  Stark.  382. 

(J)  The  Act  does  not  raise  any  such  presumption  in  the  case  of  a  bequest 
by  an  "  assign  "  of  the  author. 

(mi)  Sect.  17  (2);  cf.  Uacmillan  v.  Dent,  (1907)  1  Ch.  107. 

(«)  Mawman  v.  Tegg  (1826),  2  Russ.  392;  Ee  Curry  (1848),  12  Ir.  Eq.  E. 
391;  Re  Grant  Richards,  (1907)  2  K.  B.  33.  But  not  a  personal  right  to 
publish:  Lucas  v.  Moncrieff  (1905),  21  T.  L.  R.  683.  As  to  an  author's  right 
to  royalties  upon  the  bankruptcy  of  his  publisher,  see,  now,  the  Bankruptcy  Act, 
1913,  post,  Chapter  "  Publishing  Agreements,"  Part  VI. 

(o)  Gibson  v.  Carruthers  (1841),  8  M.  &  W.  343. 

Ip)  Edwards  y.  Pjcftor*?  (1909),  78  L.  J.  K.  B.  1108. 
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Cap.  VII. 

Provisions  of 
Act  of  1911 
as  to  assign- 
ment. 


Can  a  work 
not  in 

existence  be 
assigned  ? 


Sect.  5,  sub-sect.  (2),  of  the  Act  of  1911  is  as  follows:  — 

"  The  owner  of  the  copyright  in  any  work  may  assign  the 
right,  either  wholly  or  partially,  and  either  generally  or  sub- 
ject to  limitations  to  the  United  Kingdom  or  any  self- 
governing  dominion  or  other  part  of  His  Majesty's  dominions 
to  which  this  Act  extends,  and  either  for  the  whole  term  of 
the  copyright  or  for  any  part  thereof,  and  may  grant  any 
interest  in  the  right  by  licence,  but  no  such  assignment  or 
grant  shall  be  ;s'alid  unless  it  is  in  writing  signed  by  the 
owner  of  the  right  in  respect  of  which  the  assignment  or  grant 
is  made,  or  by  his  duly  authorised  agent: 

Provided  that,  where  the  author  of  a  work  is  the  iirst 
owner  of  the  copyright  therein,  no  assignment  of  the  copy- 
right, and  no  grant  of  any  interest  therein,  made  by  him 
(otherwise  than  by  will)  after  the  passing  of  this  Act,  shall 
be  operative  to  vest  in  the  assignee  or  grantee  any  rights 
with  respect  to  the  copyright  in  the  work  beyond  the  expira- 
tion of  twenty-five  years  from  the  death  of  the  author,  and 
the  reversionary  interest  in  the  copyright  expectant  on  the 
termination  of  that  period  shall,  on  the  death  of  the  author, 
notwithstanding  any  agreement  to  the  contrary,  devolve  on 
his  legal  personal  representatives  as  part  of  his  estate,  and  any 
agreement  entered  into:  by  him  as  to  the  disposition  of  such 
reversionary  interest  shall  be  null  and  void,  but  nothing  in 
this  proviso  shall  be  construed  as  applying  to  the  assignment 
of  the  copyright  in  a  collective  work  or  a  licence  to  publish 
a  work  or  part  of  a  work  as  part  of  a  collective  work." 
And  sub-sect.  (3)  of  the  same  section  provides  that: —  - 

"  Where,  under  any  partial  assignment  of  copyright,  the 
assignee  becomes  entitled  to  any  right  comprised  in  copy- 
right, tbe  assignee  as  respects  the  right  so  assigned,  and  the 
assignor  as  respects  the  rights  not  assigned,  shall  be  treated 
for  the  purposes  of  tMs  Act  as  the  owner  of  the  copyright, 
and  the  provisions  of  this  Act  shall  have  effect  accordingly." 
Whether  there  can  be  a  legal  assign^nent  of  a  work  not  in 
existence— as  distinct  from  a  work  which  exists,  whether  pub- 
lished or  unpublished — is  doubtful.     Of  course,  if  the  author  is 
under  a  contract  of  service  with  another,  who  employs  him  to 
make   a   work   on   his  behalf,   the  copyright  will   vest  in  the 
elnplcyyer  (g),  but  in  other  cases  (r)  sect.  5  is  precise  that  "the 
author  of  a  work  shall  be  the  first  owner  oi  the  copyright  therein." 

(?)  Sect.  5  (1)  (b). 

(r)  Except  in  the  case  of  a  Government  palblioation  (sect.  18). 
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There  appears  to  be  authority  for  thinking  that,  even  under  the  Cap.  VII. 
old  law,  there  could  not  be  a  legal  assignment  of  a  work  not  in 
existence  at  the  date  of  the  alleged  assignment  (s) ;  but  in  the 
more  recent  case  of  Wurd,  Look  d  Go.  v.  Long  {t)  Mr.  Justice  Ward,  Lock  # 
Kekewich  held  the  contraiy .  In  that  case  the  plaintifis  offered  ^"^ '''  ^"^' 
to  an  author  "  £200  for  the  complete  copyright  of  a  story  con- 
taining not  ^ess  than  80,000  words,"  on  the  lines  of  a  synopsis 
which  had  been  submitted  by  the  author  to  the  plaintiffs,  and 
this  offer  was  accepted.  The  story,  when  written,  consisted  of 
only  about  70,000  words,  and  the  plaintiffs  paid  the  author  the 
sum  of  £160,  and  declined  to  make  any  further  payment.  The 
author  thereupon  purported  to  assign  his  copyright  in  the  story 
to  the  defendants,  who  published  the  same  in  ignorance  of  the 
author's  contract  with  the  plaintiffs.  Mr.  Justice  Kekewich 
granted  an  injunction  against  the  infringement  of  the  plaintiffs' 
copyright.  The  decision  is  far  from  being  satisfactory.  The 
learned  judge  seems  to  have  hesitated  to  say  that  the  letters  which 
had  passed  between  the  author  and  the  plaintiffs  amounted  to  an 
assignment,  but  "an  agreement  to  assign  in  matters  of  this  kind' 
is  quite  as  good  as  a  direct  assignment  in  words,  is  enforceable 
in  equity,  and  as  between  business  men  is  complete"  (m).  With 
all  deference  to  the  learned  judge,  it  is  submitted  that  there 
is  a  great  deal  of  differende  between  a  legal  and  an  equitable 
assignment,  for  the  one  is  enforceable,  and  the  other  is  not 
enforceable,  against  a  purchaser  for  value  without  notice,  and  if  • 
the  assignment  to  the  plaintiffs  in  that  case  was  an  equitable 
assignment  only,  it  is  submitted  that  it  was  an  entire  departure 
from  principle  to  hold  that  the  same  held  good  against  the 
innocent  defendants,  who  appear  to  have  had  a  legal  assignment. 
The  ^earned  judge  at  the  same  time  seems  to  have  based  his  decision 
in  some  respects  upon  the  wording  of  sects.  2  and  3  of  the  Literary 
Copyright  Act,  1842  (x).  By  sect.  3  of  that  Act  it  was  provided 
that  copyright  should  vest  in  the  author  "or  his  assigns,"  and 
sect.  2  defined  "assigns"  as  including  "every  person  in  whom 
the  interest  of  an  author  ip  copyright  shall  be  vested,  whether 
derived  from  such  author  before  or  after  the  publication  of  any 
book,  and  whether  deriveld  by  sale,  gift,  beques,t,  or  by  operation 
of  law  or  otherwise."  There  are  no  similar  words  in  the  Act  of 
1911  whioii  are  capable  of  being  construed ., so  as  to  vest  the  copy- 
right initially  in  any  "  assign  " — legal  or  equitable — of  the  author, 

(«)  Oolburn  v.  Duncomhe  (1838),  9  Sim.  161;  Sweet  v.  Shaw  (1839),  3  Jur. 
217. 

(t)  (1906)  2  Ch.  550. 
(m)  (1906)  2  Ch.  557. 
Qc)  5&6  Vict.  0.  45. 
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p^'^^^^I-  and  it  is  submitted  that,  whether  or  not  the  decision  of  Mr.  Justice 
Kekewich  in  the  case  referred  to  was  correct  under  the  old  law,  it 
d^oes  not  'accurately  express  the  new  law.  It  is  submitted  that 
under  the  Act  of  1911  the  right  to  the  copyright  will,  save  in  cases 
falling  within  the  exceptions  to  sect.  5,  vest  at  law  in  the  author 
notwithstanding  any  purported  assignment  made  prior  to  the 
"  making  "  of  the  work,  although  in  equity  the  assignee,  being 
an  assignee  for  valuable  consideration,  may  have  a  right  to  compel 
the  author  to  execute  a  legal  transfer,  or  to  allow  his  name  to  be 
used  by  the  assignee  for  the  purpose  of  an  action  for  infringe- 
ment {y),  but  not  against  a  subsequent  purchaser  for  value  without 
'notice.  The  contrary  doctrine,  laid  down  by  Mr.  Justice 
Kekewich  in  Ward  v.  Long,  might  lead  to  grave  injustice,  for, 
although  it  ijS  true  that  a  legal  assignment  of  an  existing  work 
may  be  suppressed,  it  is  seldom  that  an  assignee  purchases  a  com- 
pleted work  except  with  a  view  to  immediate  publication,  whereas 
the  period  between  a  contract  to  compose  a  work  or  paint  a  picture 
and  the  completion  of  the  work  might  be  considerable,  and  the 
purchaser  of  the  completed  manuscsript  or  picture  might  have  no 
possible  means  of  ascertaining  the  existence  of  the  contract. 
What  words  The  Act  does  not  state  that  the  assignment  of  copyright  shall 
assignment,  ^e  in  any  special  form,  beyond  that  it  shall  be  in  writing,  signed 
by  the  owner  of  the  right  in  resp'ect  of  which  the  assign- 
ment is  made,  or  by  his  duly  authorised  agent  {z) .  A  mere  receipt 
•  for  the  purchase-money  may,  under  some  circumstances,  amount 
to  an  •  assignment  of  the  copyright  (a) .  In  London  Printing 
Alliance  v.  Cox  (6),  K.  &  Co.,  art  colour  printers,  who  were  owners 
of  a  picture  called  "  The  Bride"  and  the  copyright  in  it,  entered 
into  an  agreement  with  the  A.  Company,  the  terms  of  which  were 
embodied  in  a  letter  of  the  19th  of  April,  1890,  from  K.  &  Co. 
"  For  55,000  qopies  of  '  The  Bride '  [style  of  reproduction 
described],  price  £13  9s.  per  1,000  copies,  which  price  includes 

{y)  Leader  v.  Purday  (1849),  7  C.  B.  4;  Sims  v.  Marryat  (1851),  17  Q.  B. 
281;  Tailby  v.  Official  Receiver  (1888),  13  A.  C.  523. 

(z)  Under  the  old  law  the  copyright  in  a  literary  work  was  required  to  be  in 
writing:  iLeylamd  v.  Stewart  (1876),  4  Oh.  D.  419.  The  copyright  in  an  engrav- 
ing had  to  be  in  writing,  attested  by  two  witnesses  (8  Geo.  ll.  c,  13,  s.  1); 
in  a  work  of  sculpture  by  deed,  attested  by  two  witnesses  (54  Geo.  III.  c.  56, 
s.  4);  and  in  a  painting,  drawing,  or  photograph  in  writing,  signed  by  the 
proprietor  of  tlie  copyright  or  his  agent  (25  &  26  Viet.  c.  68,  s.  3).  It  was 
generally  considered  that  an  assignment  of  literary  copyright  did  not  require 
to  be  attested,  and  the  Act  of  1911  does  not  appear  to  require  any  attestation 
{Cumberland  v.  Copeland,  (1861),  1  Hurl.  &  C.  194;  but  see  8  Jur.  N.  S., 
]?art  II.,  p.  148).  As  to  an  aasigiunent  by  a  foreigner,  see  Jefferys  v.  Boosey 
(1854),  4  H.  L.  0.  915. 

(a)  Kyle  v.  Jeffreys  (1859),  18  So.  Sess.  Cas.  906;  Howitt  v.  Hall  (1862), 
6  L.  T.  348;  Levi  v.  Ilutley  (1871),  L.  R.  6  0.  P.  523;  Colburn  v.  Dunoombe 
(1838),  9  Sim.  151. 

(6)  (1891)  3  Oh.  291. 
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sole  and  entire  qopy,ri|ght'  net.  5,000  copies  not  later  than  Sep-  Cap.  Vll. 
tember,  1890;  balance,  50,000,  not  later  than  November  15,  1890. 
Picture  and  friame  to  become  your  property  for  an  extra  sum  of 
£17,  we  to  insure  and  take  a,ll  risks  of  picture  during  time  of  pro- 
gress ]of  work.  Terms  of  payment,  bills  at  five,  six,  and  seven 
months  from  date  of  delivery  of  goods."  It  was  held  by  Fry  and 
Lopes,  L.  J  J.,  that  the  title  to  the  copyright  passed  immediately 
by  this  letter;  by  Lindley,  L.  J.,  that  the  letter  only  amounted 
to  an  agreement  to  sell  the  copyright,  and  not  to  an  assignment 
of  it.  '  i 

To  the  like  effect  is  the  case  of  Savory,  Ltd.  v.  The  World  of 
Golf  (c) .  There  the  plaintiffs,  purcliased  from  an  artist  a  picture 
called  "  Thirteen  down — Great  Soot !  "  representing  a  depressed 
golf -player  making  his  way  to  the  next  tee  with  a  bundle  of  golf 
clubs  hanging  from  his  shoulder.  The  only  memorandum  of  the 
assignment  of  the  copyright  was  made  prior  to  the  Act  of  1911 
and  took  the  form  of  a  receipt  as  follows: — "  Received  of  Messrs. 
E.  W  S.,  Ltd.,  the  sum  of  £2  6s.  &d.  for  five  original  card 
designs,  inclusive  of  all  copyrights.  Subjects:  Four  Golfing  sub- 
jects; one  Teddy  Bear  painting."  This  was  held  to  be  a  sufficient 
assignment  in  writing  of  the  copyright.  In  both  these  cases, 
however,  the  property  in  the  pictures  themselves  passed  to  the 
purchasers,  and  in  such  cases  the  Courts  .strive  to  hold  that  the 
copyright  is  not  severed  from  the  picture  (^).  In  Lacey  v. 
Toole  (e),  it  was  held  that  an  agreement  to  "let  A.  have"  a 
certain  work  in  discharge  of  a  debt  owing  to  A.  was  sufficient  to 
pass  the  copyright  in  the  work  to  A .  The  intention  of  the  parties 
must,  however,  always  be  regarded,  and,  therefore,  in  the  case  of 
an  agreement  with  publishers  whereby  the  publishers  agreed  to 
pay  to  an  author  a  royalty  of  sixpence  per  copy  on  every  copy  of 
the  work  sold  "  in  consideration  of  Mr.  W  St.  J.  (author)  giving 
Mr.  W.  C.  N.  (publisher)  the  sole  and  exclusive  right  of  printing 
and  publishing  the  series  of  '  Music  and  the  Higher  Life,'  and 
issuing  the  same  in  volume  form,"  it  was  held  that  the  agreement 
was  a  publishing  agreement  only  and  not  an  assignment  of  copy- 
right (/)..  _  ■  ' 

An  author  who  has  assigned  his  copyright  in  a  work  is  not  at  Assignor 
liberty,  in  the  absence  of  stipulation  to  the  contrary,  to  reproduce  ^produce 
substantially  the  same  matter  in  another  publication  (g) .  the  work. 

(c)  (1914),  W.  N.  335.  (d)  Ante,  p.  120. 

(e)  (1867),  15  L.  T.  512. 

(/)  Re  Jude"!  Musical  Compositions,  (1907)  1  Oh.  651;  of.  Edwards  r. 
Cotton  (1905),  19  T.  L.  E.  34. 

(o)  (1861),  14  Ir.  Com.  Law  Eep.  158;  Colhurn  v.  Simms  (1843),  2  Ha, 
543;  see  38  to  replicas,  seot.  2  (1)  (ii). 
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Cap.  VII.         The  sub-section  of  the  Act  of  1911  now  under  ooiiaideration 


Assignment 
limited  in 
time. 


Divisibility  of  expressly  authorises  the  owner  of  the  copyright  to  assign  the  right 
oopyrigr   .        c<  gj^jjgj,  .^jjoUy  or  partially  and  either  generally  or  subject  to 
limitations  to  the  United  Kingdom,  or  any  self-governing  domi- 
nion or  other  part  of  His  Majesty's  dominions  to  which  this  Act 
extends"  (h). 

The  Act,  therefore,  clearly  authorises  an  assignment  limited 
either  in  point  of  time  or  in  point  of  locality,  and  by  sub-sect.  (3) 
such  limited  assignee  is  to  be  regarded  as  the  owner  of  the  copy- 
right as  respects  the  rights  assigned. 

Copyright  might  be  assigned  for  a  limited  time  under  the  old  law, 
and  it  has  been  determined  that,  in  the  absence  of  a  special  contract 
to  the  contrary,  the  assignor  of  a  copyright  is  entitled,  after  the 
assignment,  to  continue  selling  copies  of  the  work  printed  by  him 
before  the  assignment  and  remaining  in  his  possession  (i) . 

In  Homtt  V.  Hall  (fc),  it  appeared  that  the  defendants,  having 
bought  the  copyright  for  four  years  in  a  book  of  which  the  plain- 
tiff was  the  author,  were  still  continuing,  several  years  after  the 
end  of  that  term,  to  sell  copies  which  they  had  printed  during  the 
four  years.  The  Court,  in  refusing  an  injunction  to  restrain  such 
sales,  held  that  the  purchase  of  the  copyright  carried  the  right  of 
printing;  and  that,  while  this  right  reverted  to  the  author  at  the 
end  of  four  years,  the  publishers  were  entitled  to  sell,  after  the 
expiration  of  that  term,  all  copies  which  had  been  printed  in  gooid! 
faith  during  the  term.  "  The  Copyright  Acts,"  said  Vice-Chan- 
cellor Wood,  "  were  directed  against  unlawful  printing;  and  when, 
as  in  this  aase,  the  defendant  had  acquired  the  right  of  lawfully 
printing  the  work,  he  was  at  liberty  to  sell  at  any  time  what  he 
had  so  printed"  (1). 

Whether,  under  the  old  law,  copyright  was  divisible  as  to  locality 
is  not  ISO  clear,  but  the  balance  of  authority  is  in  favour  of  so 
holding  (m) ;  but  the  new  Act  clearly  permits  the  copyright  to  be 
so  divided,  the  only  question  being  as  to  whether  there  are  any 
limits  to  the  permissibility.  It  is  upon  the  whole  submitted 
that  the  owner  of  an  English  copyright  could  not  make  an  assign- 
ment to  one  person  of  rights  in  Lancashire  and  to  another  person  of 
rights  in  Middlesex,  but  that  he  could  make  an  assignment  to  one 


Limited  as  to 
locality. 


(/i)  I.e.  under  sects.  25  et  seq. 

(t)  Taylor  v.  Pillow  (1869),  L.  E.  7  Eq.  418;  see  Tuck  v.  Priester  (1887), 
19  Q.  B.'D.  48;  Twch  v.  Continental  Printing  Co.  (1887),  3  T.  L.  R.  150,  661, 
826;  Troitzsch  v.  Sees  (1887),  3  T.  L.  R.  773. 

(A)  (1862),  6  L.  T.  348. 

(?)  But  see  Pitt-Pitts  v.  George  ^  Co.,  (1896)  2  Ch.  866. 

(»»)  Jeferys  v.  Booseij  (1854),  4  H.  L.  C,  815;  Pitt-Pitts  v.  George  i^ 
Co.,  sv/pra. 
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person  of  rights  in  Australia  and  to  another  of  rights  in  India  (w).  Cap.  Vll. 
And  where  a  person  can  secure  a  copyright  in  two  countries 
governed  bj  two  distinot  copyright  laws,  there  could  be  no  valid 
objection  to  his  assigning  his  rights  in  one  country  to  another, 
securing  his  rights  in  the  other  country  to  himself.  For  instance, 
suppose  an  author  to  be  able  to  secuj'e  a  copyright  for  himself  both 
in  France  and  in  this  country,  he  might  make  a  valid  assignment 
of  his  French  copyright  to  one  person,  and  his  English  to 
another  (o) .  But  this,  perhaps,  cannot  be  regarded,  strictly  speak- 
ing, as  a  division  of  copyright,  the  rights  being  distinct — the  one 
conferred  by  one  country,  the  other  by  another. 

Performing  rights  are,  in  practice,  frequently  divided  as  to 
locality  even  between  various  parts  of  the  same  country,  e.g.,  one 
person  may  be  given  the  exclusive  right  of  performing  in  London 
and  another  in  the  provinces,  and  so  on,  but  these  would  appear  to 
be  not  true  assignments,  but  exclusive  licences  only  {'p) . 

There  is  yet  a  third  manner  in  which  copyright  may  be  divided.  Limited  as  to 
and  that  is  as  to  the  mode  of  reproduction.  The  words  of  the  Act  reproduction, 
are  very  wide,  permitting  an  assignment  of  the  copyright  "  wholly 
or  partially."  Thus,  the  performing  rights,  the  translating  rights, 
the  gramophone  rights,  the  photographic  rights,  the  engraving 
rights,  and  so  forth,  are  all  capable  of  separate  assignment,  and 
it  follows  from  sub-sect.  (3)  of  sect.  5  that  the  assignee  of  these 
separate  rights  can  sue  for  the  infringement  of  his  own  particular 
right  without  making  the  assignor  a  pa,rty  to  his  aation.  But  it 
m.ust  be  remembered  that  a  partial  assignee  has  no  right  to  sue  for 
infringement  of  any  other  right  than  that  ajssigned  to  him,  how- 
ever much  the  infringement  of  the  right  not  assigned  may  com- 
mercially damage  him.  For  instance,  in  DicJc  v.  Brooks  (g),  it 
was  held  that  the  proprietor  of  the  engraving  rights  in  a  picture 
called  "The  Huguenot"  had  no  right  to  bring ^n  action  against 
a  defendant  who  had  published  a  chromo -printed  pattern  for  wool- 
work copied  from  the  original  picture  (r) . 

Having  regard  to  the  various  derivative  rights  which  flow  from  Care  to  be 
ownership  of  copyright,  an  assignor  of  coi>yright  should  always  framkig 
take  care  that  the  assignment  is  drawn  in  such  a  way  as  not  to  asaignmeuts 
carry  rights  in  excess   of  those  intended  to  be  assigned.     The  " 

assignment  of  the  material  thing,  such  as  the  manuscript  or  the 

(»)  Holt  V.  Wood  (1896),  17  N.  S.  W.  E.  36. 
(«)  Pitt-Pitts  V.  George,  supra. 

(p)  Neilson  v.  Horniman  (1909),  25  T.  L.  E.  188;  see  post,  p.  130. 
(?)  (1880),  15  Ch.  D.  22. 

(r)  This,  it  is  submitted,   is  the  true  explanation  of  this   casej    see  post, 
Chapter  "  Infringement," 
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picture,  does  not  of  itself  carry  the  copyright  (s),  but  any  docu- 
ment purporting  to  assign  copyright  ought  to  be  carefully  worded. 
Under  sect.  22  of  the  Literary  Copyright  Act,  1845  (t),  it  was 
provided  that  no  assignment  of  any  book  consisting  of,  or  con- 
taining a  dramatic  piece  or  musical  composition  should,  primo, 
facie,  be  taken  to  convey  to  the  assignee  the  performing  rights. 
There  is  no  similar  provision  in  the  Act  of  1911,  and  an  assign- 
ment of  "copyright"  would,  no  doubt,  operate,  in  the  absence  of 
contrary  intention,  to  convey  to  the  assignee  all  the  rights  which 
go  to  make  up  copyright  (m)  . 

There  is,  however,  one  limitation  to  the  powers  of  assigning 
copyright,  namely,  that  contained  in  the  curious  proviso  to  sub- 
sect.  ^(2)  of  sect.  5  of  the  Act,  previously  set  out  (a;),  depriving  an 
author  of  the  right  to  assign  any  interest  in  his  copyright  beyond 
the  expiration  of  twenty-five  years  from  the  author's  death. 

It  is  to  be  noticed  that  this  proviso  only  applies  in  a  case  where 
the  author  was  the  firist  owner  of  the  copyright.  In  the  case,  there- 
fore, of  an  engraving,  photograph,  or  portrait,  where  the  plate  or 
other  original  was  ordered  by  some  other  person  and  was  made  for 
valuable  consideration,  or  in  the  case  of  a  work  made  by  an  author 
in  the  employment  of  some  other  person  under  a  contract  of 
service  or  apprenticeship',  the  proprietor  of  the  copyright  is  at 
liberty  to  assign  it  for  the  full  term,  for  in  neither  of  these  cases 
does  the  copyright  vest  in  the  author  in  the  first  instance  {y) . 

The  proviso  in  question  is  not  to  apply  "  to  the  assignment  of 
the  copyright  in  a  collective  work  or  a  licence  to  publish  a  work 
or  part  of  a  work  as  part  of  a  collective  work  "  {z).  The  words 
here  employed  should  be  noticed .  In  a  collective  work  there  may 
be  several  distinct  copyrights — there  is  the  copyright  in  the  com- 
plete work,  considered  as  a  whole,  and  the  various  copyrights  in 
the  distinct  contributions  to  the  work.  An  "assignment"  of  the 
copyright  of  the  complete  work  may  be  made  for  the  fuU  period  of 
protection,  and  a  "licence"  to  publish  a  contribution  as  part  of 
the  collective  work  may  also  be  granted  for  the  like  fuU  period; 
but  an  "assignment"  of  the  copyright  in  the  contribution  cannot 


(s)  Ante,  p.  120. 

(«)  5  &  6  Vict.  c.  45. 

(«)  Copyright  Act,  1911,  s.  1  (2);  CumberUnd  v.  Planche  (1834),  1  A.  &E. 
580;  cf.  Ex  parte  Hutchins  §  Homer  (1878),  i  Q.  B.  D.  90,  483. 

(x)  Ante,  p.  122. 

(y)  Sect.  5  (1)  (a)  and  (b). 

(z)  A  "  collective  work  "  means  (a)  an  enoyclopsedia,  dictionary,  year-book, 
or  similar  work;  (b)  a  newspaper,  review,  magazine,  or  similar  periodical;  and 
(c)  any  work  written  in  distinct  parts  by  different  authors,  or  in  wliioh  works  or 
parts  of  worlcs  of  different  autliors  are  incM-porated  (sect.  35  (1)). 


ASSIGNMENT  AND  TRANSMISSION  OF  COPYRIGHT.  loy 

be  made  for  the  period  commencing  twenty-five  years  after  the     Cap.  VII. 
author's  death  (a) . 

Inasmuch  as  it  is  only  the  author  himself  who  is  prohibited  nor  to 
from  assigning  the  entire  copyright,  the  proviso  cannot  apply  to  ^orks"™""" 
.posthumous  works,  which  are  entitled  to  protection  until  publi- 
cation and  for  a  period  of  fifty  years  thereafter  (6). 

On  the  other  hand,  the  proviso  seems  to  apply  to  works  in  but,  .KiMe, 
existence  prior  to  the  Act.  •  hi°|  worS!'*' 

It  is  questionable  whether  the  proviso  against  assignment  Qui^re,  as  to 
applies  to  photographs  and  mechanical  instruments,  the  copyright  photographs 
in  both  of  which  is  for  a  period  of  fifty,  years  from  the  date  of  the  mechanical 
making  of  the  negative  or  plate,  as  the  case  may  be,  and  vests  in  '"•''t™™^'!*^' 
the  owner  of  the  negative  or  plate,  who  is  to  be  "  deemed  to  be  the 
author  of  the  work  "(c).  The  proviso  did  not  form  part  of  the 
Bill  as  it  was  originally  laid  before  the  House  of  Commons,  but 
was  drafted  and  added  to  the  Bill  during  its  passage  through 
Committee  of  the  House.  It  would  almost  seem  as  though  the 
draftsman  of  the  proviso  had  overlooked  the  fact  that,  in  the  case 
of  some  works,  the  period  of  copyright  protection  bears  no  rela- 
tion to  the  lives  of  their  authors,  and  although  the  words  of  the 
proviso,  at  first  sight,  seem  wide  enough  to  cover  photographs 
and  records,  it  is  submitted  that  the  Courts  ought  to  endeavour 
to  exclude  its  application  to  such  works.  One  reason,  no  doubt, 
for  fixing  the  period  of  twenty-five  years  from  the  death  of  an 
author  as  the  limit  of  the  assignability  of  copyright  is  because 
at  that  date  a  work  ceases  to  have  exclusive  copyright,  and  any 
person— including,  of  course,  the  assignee  of  the  copyright,  who 
then  ceases  to  have  the  benefit  of  his  assignment — can  publish  the 
work  upon  a  royalty  basis  {d) .  It  is,  however,  doubtful  whether  a 
photograph  or  a  record  can  be  published  upon  this  basis  {&) . 
The  assignee  of  the  copyright  in  a  photograph  or  record  whose 
author  died  shortly  after  the  making  of  the  negative  or  plat© 
would  therefore  be  in  an  unfair  position  as  compared  witli 
an  assignee  of,  say,  literary  copyright.  Another  reason  for 
excluding  photographs  and  records  from  the  proviso  against 
assignment  is  that  a  corporation  may  be  deemed  to  be  the 
"author"  of  either  of  these  works,  and  in  such  a  case  the  proviso 
could  have  no  possible  application.     Again,  the  proviso  refers 

(a)  Possibly  an  assignment  for  the  full  term  might  be  construed  as  a  licence, 
(i)  Sect.  17. 

(c)  Sects.  19,  21. 

(d)  Sect.  3,  proviso,  ante,  pp.  102  et  seq.  In  the  case,  however,  of  works 
existing  prior  to  the  Act,  this  right  does  not  arise  until  after  thirty  years  from 
tlie  death  of  the  author  (sect.  3).    There  is  thus  left  a  hiatus  of  five  years. 

(«)  Ante,  p.  103. 

C.  ,  9 
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to  the  interest  of  the  author  after  the  terminaition  of  the  period 
of  his  assignment  as  "  the  reversionary  interest  in  the  copyright 
expectant  on  the  termination  of  that  period."  If  works  as  to 
which  the  existence  of  any  reversionary  period  is  problematical 
(for  the  author  of  a  photograph  might  live  for  twenty-five  years 
after  the  making  of  the  photograph)  wore  intended  to  be  included, 
it  would  have  been  more  in  accordance  with  the  rules  of  good 
draftsmanship  to  have  added  after  "reversionary  interest"  tho 
words  "if  any." 

The  proviso  to  sect.  5  (2)  was,  of  course,  inserted  in  the  interests 
of  an  author's  family,  to  prevent,  if  possible,  a  successful  author 
from  making  improvident  contracts  to  the  detriment  of  his  de- 
pendants. In  practice  it  will  probably  be  found  that  the  benefits 
to  the  author's  family  or  dependants  will  be  quite  illusory.  The 
proviso  does  render  null  and  void  any  attempt  by  a  living  author 
to  dispose  of  his  copyright  for  longer  than  the  period  of  his  life 
and  twenty-five  years  after  his  death,  but  the  weakness  of  the 
proviso  seems  to  lie  in  the  fact  that  it  declares  that  the  reversionary 
interest  shall,  "  on  the  death  of  the  author,"  devolve  on  his  legal 
personal  representatives  "  as  part  of  his  estate."  This  reversionary 
interest,  then,  unassignable  during  the  author's  lifetime,  becomes 
an  asset  of  the  author's  estate  and  assignable  immediately  upon 
his  death.  It  will  consequently  be  liable  to  be  sold  by  his  exe- 
cutors for  the  payment  of  his  debts,  and  even  if  not  required  for 
that  purpose,  it  will  frequently  be  the  duty  of  the  executors  to 
realize  the  interest  for  the  purpose  of  winding  up  the  author's 
estate  (/) .  Supposing  the  author  made  a  specific  bequest  of  his 
reversionary  interest  in  his  copyright,  the  specific  legatee  will 
probably  be  ready  to  sell  that  interest  forthwith,  rather  than  wait 
for  a  chance  of  income  twenty-five  years  later.  The  only  possible 
purchaser,  at  any  rate  in  the  case  of  a  literary  work,  wiU,  save  in 
exceptional  cases,  be  the  author's  publisher,  and  the  amount  which 
he  will  be  prepared  to  give  for  a  reversionary  interest  in  a  copy- 
right falling  into  possession  twenty-five  years  later  is  not  likely 
to  be  very  large,  particularly  having  regard  to  the  fact  that  he  will, 
even  if  he  declines  to  purchase  the  reversion,  be  entitled  to  continue 
to  publish  the  work,  if  he  thinks  it  worth  while  to  do  so,  upon 
payment  of  a  royalty  to  the  owner  of  the  copyright,  and  that 
if  he  does  purchase,  he  cannot  acquire  an  exclusive  copyright  {g) . 

The  owner  of  a  copyright  may,  as  an  alternative  to  assigning 
the  same,  grant  a  licence  to  produce  and  copy  his  work.     Such 


(/)  For  instance,  the  rule,  well  known  to  equity  lawyers  as  the  rule  in  IIov;e 
.  Lord  Dartmouth  (1802,  7  Vos.  137),  would  apply. 
(?)  Sect.  3,  /  r    ,» 
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licences  must  be  in  writing,  signed  by  the  owner  of  the  copjrigbt     C.\r,  VTT. 
or  his  agent,  and,  where  the  author  is  the  first  owner  of  such  oopj- 
right,  cannot  be  made  for  a  longer  period  than  the  life  of  the 
author  and  twentj'-five  years  after  his  death  (h) . 

A  distinction  must,  however,  be  made  between  a  licence  where  Parol  licence 
invoked  in  aid  of  an   action   of  infringement   and  where   in-  action  for 
yoked  as  a  defence  to  such  an  action  («) .     As  copyright  is  only  infringement, 
infringed  by  a  person  who  does  certain  acts  "  without  the  consent 
of  the  owner  of  the  copyright "  (fc),and  there  is  no  suggestion  that 
for  this  purpose  the  consent  must  be  in  writing,  a  verbal  licence 
will  be  a  good  defence  in  an  action  for  infringement  of  copyright 
by  the  person  who  gave  the  licence.     Such  a  licence  would  often 
be  presumed  from  the  circumstances  of  the  case  (J). 

The  distinction  between  an  assignment  and  a  licence  lies  in  the  Distinction 
fact  that  an  assignment  conveys  an  interest  in  the  property  as-  ^'^'^^^\ 
signed,  whereas  a  licence  does  not,  unless  it  is  coupled  with  a  grant,  and  a  licence, 
carry  any  proprietary  rights  in  the  property  but  merely  creates  a 
contractual  relationship  between  the  parties,  or,  as  it  was  put  by 
Tindal,  C.  J.,  in  Muskett  v.  Hill  (m),  "  a  dispensation  or  licence 
properly  j)asses  no  interest,  but  only  makes  an  action  lawful  which, 
without  it,  would  have  been  unlawful."  It  has  been  held,  there- 
fore, that  a  licensee  from  a  copyright  owner  has  no  title  to  sue  in 
his  own  name  for  infringement  (n),  but  that  his  proper  course  is 
to  join  as  co-plaintiff  with  himself  the  owner  of  the  copyright  (o), 
,who  does  not  lose  his  right  to  sue  by  reason  of  his  having  granted 
a  licence  (p).  Again,  in  the  case  of  London  Printing  Alliance  v. 
Cox  (q),  Vaughan  Williams,  J.,  held  that  a  purchaser  of  the  copy- 
right in  a  picture  without  notice  of  the  existence  of  a  previous 
licence  to  copy  the  picture  in  monochrome  was  not  bound  by  the 
licence  and  could  sue  the  licensee  for  doing  that  which  he  was 
authorised  by  the  licence  to  do . 

These  cases  were  all  decided  under  the  repealed  Copyright  Acts,  Whether  the 
and  it  seems  to  be  arguable  whether  the  recent  Act  has  not  altered  ha"s  ^/tered^ 


the  law. 


(/*)  Sect.  5  (2). 

(«■)  Stralutn  v.  Graham  (1868),  17  L.  T.  457. 

(/t)  Sect.  2  (1).  This,  no  doubt,  means  without  the  consent  of  the  owner 
of  the  copyright  at  the  date  when  the  alleged  infringing  act  is  performed. 

(l)  E.g.,  Cooper  v.  Stephens,  (1895)  1  Ch.  567;  Dennison  v.  Ashdown  (1897), 
13  T.  L.  R.  226;  Boucas  v.  Cooke,  (1903)  2  K.  B.  227,  236;  and  see  ante, 
p.  45. 

(»k)  (1839),  5  Ring.  N.  C.  694;   Heape  v.  Hartley  (1889),  40  Ch.  D.  461. 

(»)  Neilson  v.  Eorniman  (1909),  25  T.  L.  R.  685;  of.  Heape  v.  Hartleij, 
supra;  Wooley  v.  Broad,  (1892)  1  Q.  B.  806. 

(o)  Macmillan  v.  Dent,  (1907)  1  Ch.  107.  If  the  owner  refused  to  Join,  the 
proper  course  would  be  to  make  him  a  defendant. 

Ip)  Marslmll  v.  Bwll  (1901),  85  L.  T.  77. 

(17)  (1891)  3  Oh.  291. 

9(2). 
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Cap.  VII.  the  law.  If  a  licence  is  "  cou'pled  with  an  interest  "j  the  licensee  can 
sue  in  his  own  name,  and  a  purchaser,  with  or  without  notice,  will 
be  bound  by  the  licence.  Sect.  5  (2)  authorises  the  owne;*  of  the 
copyright  "  to  grant  cmy\  interest  in  the  right  by | licence."  Thia 
seems  to  imply  that  there  may  be  such  a  thing  as  a  licence  in  respect 
of  copyright  "  coupled  with  an  interest,"  and  if  so,  it  is  thought 
that  an  irrevocable  and  exclusive  written  licence  would  be  con- 
strued as  a  licence  covxpled  with  a  grant  (r).  If  so,  this  will  avoid' 
troublesome  questions  of  construction  such  as  have  sometimes) 
arisen,  as  to  whether  the  words  used  in  a  particular  document 
amount  to  an  exclusive  licence  only,  or  to  a  partial  assignment  of 
the  copyright  (s) . 

But  before  a  licence  can  be  held  to  pass  any  legal  interest  in  the 
copyright  it  would  have  to  be  shown  that  the  licence  was  both  irre- 
vocable and  exclusive.  A  simple  licence  has  often  been  stated  to  be 
revocable  at  any  time  upon  reasonable  notice  (i),  but  it  seems  more 
correct  to  say  that  it  is  revocable  unless  the  intention  of  the  parties 
is  shown  to  be  to  the  contrary :  and  if  the  licensee  has  paid  a  I  ump 
sum  for  the  licence  this  is  evidence  that  it  was  not  the  intention  of 
the  parties  that  the  licence  should  be  revocable  (m).  It  is,  indeed, 
questionable  whether  the  old  cases  as  to  revocability  of  licences 
still  hold  good,  and  it  has  been  held  that  a  licence,  coupled  with  a 
contract  for  good  consideration  not  to  revoke  it,  confers  an 
enforceable  right  (a;). 

Whether  a  licence  is  or  is  not  exclusive  must  turn  upon  the 
words  of  the  particular  agreement.  Prima  facie,  it  would  appear 
that  a  licence  is  not  exclusive  and  the  grantor  is  at  liberty  to  grant 
similar  licences  to  others  (y).  In  one  case,  a  pencil  note  "  Here- 
with the  MS.  of  your  song  '  Men  '  "  was  held  not  to  be  sufHcient  to 
give  a  permanent  and  irrevocable  licence  to  sing  the  song. 

In  another  case  (2),  where  the  plaintiff  gave  her  manuscript  to  a 


Whether 
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exclusive. 


(r)  Against  this  argument,  however,  must  be  set  sub-sect.  3  of  sect.  5,  which 
only  refers  to  partial  assignments. 

(s)  B.ff.,  Re  Jude,  (1907)  1  Ch.  651. 

It)  Wood  V.  LeadUtter  (1845),  13  M.  &  W.  838;  as  to  damages  if  it  is 
revoked,  see  Kerrison  v.  Smith,  (1897)  2  Q.  B.  445. 

(«)  Guyoty.  Thomson,  (1894)  3  Ch.  388  (patent  case).  And  yzj^re^  whether 
the  doctrine  of  Wood  v.  Leadbitter,  if  still  good  law,  ought  not  to  be  confined 
to  licences  in  respect  of  l^nd.  In  a  case  of  Williams  v.  Feldman  (Times, 
Oct.  1913),  a  letter  was  produced  appointing  the  defendants  as  agents  for  the 
sale  of  songs  "  for  a  period  of  twelve  months,  to  pay  us  10  per  cent,  royalty  on 
all  copies  sold  of  our  various  publications."  Mr.  Justice  Sargant  remarked, 
"  On  the  face  of  it  that  was  an  authority  coupled  with  an  Imierest,  which  could 
not  be  revoked." 

(x)  Hurst  v.  Picture  Theatres,  Ltd.  (1914),  30  T.  L.  R.  642:  and  see  Lowe 
V.  Adams,  (1901)  2  Ch.  598. 

(v)   Warne  v.  Rmitledge  (1874),  L.  R.  18  Eq.  497, 

(z)  Rundell  v,   Murray  (1821),  Jac.   311, 
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publisher,  with  a  parol  lioence  to  publish  it  at  his  own  risk  and  Cap.  VII. 
expense,  and  disclaimed  any  intention  to  receive  any  emolument 
from  it,  and  the  defendant  published  itfor  fourteen  years  (the  first 
term  under  the  statute  then  in  force)  and  continued  to  publish  and 
sell  it  afterwards,  and  the  plaintiff  then  applied  for  an  injunction  to 
restrain  its  further  publication  by  the  defendant:  Lord  Eldon 
refused  the  injunction,  upon  the  ground  that  the  defendant  had 
been  licensed  to  publish  without  any  limitation  of  time.  The 
question,  however,  was  left  undecided  whether  the  right  to  publish 
did  not  remain  in  the  plaintiff  concurrently  with  the  defendant,  or 
whether  the  defendant  had  acquired  any  right  as  against  the 
public.  The  defendant's  counsel  expressly  disclaimed  any  title 
to  the  copyright,  admitting  that  there  was  no  legal  assignment  of 
it.  The  case  therefore  proceeded  upon  the  effect  of  a  parol  licence 
to  publish,  and  shows  that  such  licence  conveys  no  copyright  to 
the  exclusion  of  the  author. 

Prima  facie,  a  lioence  is  assignable,  but  this  will  not  be.  so  if  Whethei- 
there  is  any  evidence  that  the  licensee  was  chosen  on  account  of  his    '''^"* 
personal  skill  or  reputation  (a) . 

Where  the  proprietors  of  the  copyright  in  two  pictures  assigned  Assignment 
the  same  to  the  plaintiffs  upon  the  plaintiffs'  undertaking  not  to  not  bondjtde. 
reproduce  the  same  without  the  assignor's  consent,  the  purpose  of 
the  assignment  being  to  enable  the  plaintiffs  to  sue  for  infringe- 
ment of  the  copyright  in  the  pictures,  it  was  held  that  the  assign- 
ment was  not  bond  fide,  and  that  the  plaintiffs  could  not  eue 
without  joining  the  assignors  as  co-plaintiffs  (&). 

The  question  as  to  the  rights  of  an  lassignee  of  copyright  to 
make  alterations  in  the  work  is  treated  in  another  place  (c) . 

(ffl)  Re  Jude,  (1907)  1  Ch.  651;  Stevens  v.  Benning  (1854),  1  K.  &  J.  168; 
Hole  V.  Bradbury  (1879),  12  Ch.  D.  886;  Griffith  v.  Tower  Publishing  Co., 
(1897)  1  Ch.  21. 

(6)  Landeker  ^  Brown  v.   Wolf  (1907),  52  Sol.  3.  45. 

(c)  See  Chapter  "  Publishing  Agreements,"  post^  Part  VI.,  which  see  gene- 
rally upon  the  subject  of  assignment. 
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CHAPTER  VIII. 


INMU.XCHaiENT    OF    COPYRIGHT. 


Definitions  of 
infringoment. 


Same  work 
may  be  in- 
dependently 
arrived  at. 


(a)  Literary  and  General. 

By  tlio  LitercUj-  Copyright  Act,  1842  (a),  wpyviglii  wdn,  for  the 
purposes  of  that  Act,  defined  as  meaning  "  the  solo  and  exclusive 
libert}'  of  printing  or  othorwiso  multiplying  copies  of  any  sub- 
ject" to  which  that  Act  applied:  and  any  act  which  invaded  this 
sole  and  exclusive  liberty  was  an  infringement  of  copyright. 
Similarly,  the  Act  of  1911  provides  (6)  with  regard  to  all  works, 
that  the  copyright  therein  "  shall  be  deemed  to  be  infringed  by 
any  person  who,  without  the  consent  of  the  owner  of  the  copyright, 
does  anything  the  sole  right  to  do  which  is  by  this  Act  conferred 
on  the  owner  of  the  copyright,"  but  the  section  goes  on  to  provide 
that  six  specific  acts  therein  mentioned  (c),  which  might  otherwise 
have  been  deemed  to  be  infringements  of  copyright,  shall  not  be 
considered  to  be  such.  It  is  jDrobably  correct  to  say  that  any  act 
\\hich  would  have  been  an  infringement  of  copyright  under  the 
old  law — unless  it  be  one  of  the  above-mentioned  six  acts — will 
be  an  infringement  of  copyright  under  the  new  law,  but  that,  pn 
the  other  hand,  there  are  several  acts  which  were  not  infriiigements 
under  the  old  law,  but  which  are  made  so  by  the  new  Act.  In 
l^articular,  whereas  under  the  Act  of  1842  copyriglit  conferred 
the  exclusive  liberty  of  "  printing  or  otherwise  multiplying 
copies  "  of  a  work,  the  Act  of  1911  confers  a  wider  right  upon  the 
copyright  owner,  namely,  "  the  sole  right  to  produce  or  reproduce 
the  work  or  any  substantial  part  thereof  in  any  material  form 
whatsoever." 

The  question  of  what  is,  and  what  is  not,  a  piracy  must  neces- 
sarily often  be  a  matter  of  difficulty,  and  it  is  always  important  to 
bear  in  mind  that  plagiarism  is  not  necessarily  an  invasion  of  copy- 
right, for  there  can  be  no  copyright  in  an  idea  (d) ;  moreover,  the 


(a)  5  &  G  Vict.   t.   45,  s.  2. 

(i)  Sect.  2(1). 

(o)  Tlioee  six  acts  are  all  examples  of  what  miglit  be  considered  "  fair 
dealing"  with  the  original  work  (_poat,  p.  137).  They  will  be  treated  in 
greater  detail  later  in  this  Chapter. 

((Z)  See  ante,  p,  2. 
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owner  of  a  copyright  does  not  stand  in  the  same  position  as  the  Oaf.  Vlll. 
owner  of  a  patent.  A  patentee  has  the  sole  right  to  use  his  inven- 
tion within  certain  limits,  and  if  anybody  uses  that  patent,  al- 
though he  has  made  independent  investigations,  he  infringes  the 
patent.  But  in  the  case  of  copyright  that  is  not  so.  It  is  always 
possible  to  arrive  at  the  same  result  from  independent  sources,  and 
the  fact  that  the  defendant  produces  something  like  the  plaintiff's 
earlier  work  does  not  necessarily  create  an  infringement:  it  must 
be  shown  that  the  defendant  has  derived  his  work  from  the  plain- 
tiff's (e). 

Copyright  being  a  proprietary  right,  except  in  those  cases  where  Ignorance  no 
the  Act  especially  provides  to  the  contrary  (/),  ignorance  is  no 
excuse  for  infringement  (g) . 

Part  of  the  monopoly  of  the  owner  of  the  copyright  is  to  "  autho-  Liability  for 
rise  "  any  of  the  acts  of  which  he  is  given  the  exclusive  right  (h).  *'''''  °*  age»t- 
From  this  it  follows  that  a  principal  will  be  liable  for  the  acts  of 
his  agent  if  he  has  expressly  authorised  him  to  commit  them,  and 
even  probably  if  the  agent  was  acting  within  the  apparent  scope 
of  his  authority  (^) .  If,  on  the  other  hand,  it  could  be  shown  that 
the  actual  infringement  was  committed  by  an  independent  con- 
tractor, without  instructions  from  his  employer,  the  latter  would 
not  be  liable.  Thus,  in  the  oa.se. of  Kelly's  Directories  y.  Gavin  (k), 
the  defendant  Gavin  published  a  book  which  was  an  infringement 
of  the  plaintiffs'  copyright.  The  defendants  Lloyd  had  agreed 
to  print  the  book  for  Gavin,  but  in  order  to  save  time,  at  Gavin'is 
request,  they  subsequently  relinquished  their  contract  as  to  part 
of  the  work,  and  Gavin  employed  other  printers  to  print  the  pirated 
portion.  When  the  book  was  published  it  bore  on  the  title  page 
the  statement  "  Printed  at  Lloyd's,"  but  Lloyds  were  ignorant  of 
the  piracy  until  they  were  informed  of  it  after  the  publication. 
The  Court  was  satisfied  by  the  evidence  that  Gavin  and  Lloyds 
were  not  partners  or  co-adventurers  in  the  publication  of  the  book, 
and  that  the  printers  who  printed  the  pirated  matter  were  agents 
of  Gavin  and  not  of   Lloyds,   and  held  that  Lloyds  had  not 

(e)  Bees  v.  Bobbins,  Times,  6th  Feb.,  1914;  on  appeal.  Times,  4th  July, 
1914;   Corelli  v.  Gray  (1913),  29  T.  L.  E.  370. 

(/)  B.ff.,  in  cases  falling  under  sect.  2,  sub-sects.   (2),   (3). 

Iff)  Mansell  v.  Valley  Printing  Co.,  (1908)  2  Ch.  441;  Lee  v.  Simpson 
(1847),  3  C.  B.  871;  Wittman  v.  Oppenheim  (1884),  27  Ch.  D.  260;  Byrne  v. 
Statist  Co.,  (1914)  1  K.  B.  622.  Ignorance  may,  however,  affect  the  remedies: 
see  sect.  8,  post.  Chapter  "Infringement  of  Copyright." 

(/>)  Sect.  1  (2). 

(j)  Marsh  v.  Conquest  (1864),  17  C.  B.  418;  Monaghan  v.  Taylor  (l^%5), 
2  r.  L.  R.  685. 

[h)  (1901)  ICh.  374. 
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A  person, 
aemble,  may 
bo  liable  for 
"authoris- 
ing-" an  act 
■which  has  not 
been  com- 
mitted. 


Modes  in 
which  copy- 
right may  be 
infringed. 


"caused"  it  to  be  printed  within  the  meaning  of  sect.  15   of 
the  Literary  Copyright  Act,  1842  (I) . 

It  would  also  seem  that  the  new  Act  has  enlaiged  the  protection 
accorded  to  the  owner  of  a  copyright  by  thus  making  it  part  of  his 
monopoly  to  "  authorise "  any  of  the  acts  re: 'erred  to  in  sub- 
sect.  (2)  of  sect.  1,  and  that  a  person  may  be  liaple  to  an  action  for 
infringement  of  copyright  if  he  has,  without  the  consent  of  the 
owner  of  the  copyright,  "  authorised"  any  of  those  acts,  although 
the  authorised  act  has  not  been  completed.  Under  the  old  law  a 
person  was  only  liable  if  he  "caused"  a  work  to  be  performed 
or  printed,  and  in  the  case  of  Russell  v.  Brian\  (m)  Wilde,  C.  J., 
says,  "  No  one  can  be  considered  as  an  offendeiJ|  against  the  provi- 
sions of  the  Act  so  as  to  subject  himself  to  an  action  of  this  nature, 
unless  by  himself  or  his  agent  he  actually  takes  part  in  a  repre- 
sentation which  is  a  violation  of  copyright."  Again,  in  the  case 
of  Karno  v.  Pathe  Freres  (n),  it  was  held  that  a  23erson  who  sold 
cinematograph  films,  knowing  that  the  purchasers  intended  to  ex- 
hibit them  publicly,  had  not  "  caused  to  be  represented  "  the  plain- 
tiff's sketch  from  which  the  films  were  taken.  But,  under  the  new 
Act,  where  the  defendant  had  announced,  by  means  of  posters  and 
handbills,  their  intention  to  exhibit  a  cinematograph  film  in  which 
the  plaintiffs  had  the  copyright,  at  certain  theatres,  the  defendants 
had  authorised  "  a  performance  of  the  film  "  within  the  meaning  of 
sect.  2  (1)  of  the  Act  and  were  consequently  liable  in  damages  (o). 

Copyright  in  a  published  literary  work  may  be  invaded  in 
several  ways  (p) :  — 

1st.  By  reprinting  the  whole  work  verbatim. 

2nd.  Hj  reprinting  verbatim  a  part  of  it. 

3rd.   By  imitating  the  whole  or  a  part,  or  by  reproducing  the 
whole  or  a  part  with  colourable  alterations. 
By,  reproducing  the  whole  or  a  part  under  an  abridged 

form . 
By  reproducing  the  whole  or  a  part  under  the  form  of  a 
translation . 

6th.  By,  converting  it  into  a  dramatic  work. 


4th. 


5th. 


(/)  Sec  also  Jiollon  v.  London,  EwhibUions  (1898),  14  T.  L.  R.  550;  Grccs 
V,  Irish  Independenl,  (1899)  1  Tr.  K.  386;  CoJbitnt  v.  Simms  (1843),  2  Ha. 
543,   547. 

(«0  (1849),  8  C.  B.  836,  at  p.  848;  Lyon  v.  Knowles  (1863),  3  B.  &;  S. 
556;  but  see  Marsh  v.  Conquest  (1864),  17  C.  B.  N.  S.  418. 

(»)  (1909),  100  L.  T.  260. 

(o)  Penning  Film  Service  v.  Wolverhampton,  fo.  Cinemas,  (1914)  W.  N. 
338.    At  the  time  of  writing  no  full  report  of  this  case  has  been  published. 

(p)  As  to  unpublished  works,  see  further,  ante,  p.  30  et  seq. 
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Piracies  of  the  nature  of  the  first  class  are  comparatively  seldom    Oaf.  VIII. 
committed,  on  account  of  the  ease  with  which  they  can  be  de-  i.  Byre- 
tooted  (g).  Xol^^^ 

When  such  cases  do  arise  generally  either  the  defendant  has  verbatim. 
mistaken  his  rights  or  the  infringement  has  been  imported  from 
abroad . 

It  must  be  remembered  that,  according  to  sect.  1,  sub-sect.  (2), 
of  the  Copyright  Act,  copyright  is  "  the  sole  right  to  produce  or 
reproduce"  a  work,  and  to  constitute  a  piracy  there  must  be  an 
invasion  of  this  right.  To  muke  use  of  a  book  is  not  a  piracy,  if 
the  copies  arc  not  multiplied.  To  take  a  familiar  instance,  it  is 
the  custom  for  many  Law  Societies  to  print  general  conditions) 
relating  to  the  sale  of  real  estate.  A.  and  B.  enter  into  a  contract 
for  sale  and  incorporate  by  reference  into  their  agreement  "  the 
Conditions  of  Sale  of  the  X.Y.  Law  Society."  xlssuming  these 
conditions  to  be  the  subject  of  copyright,  A.  and  B.  are  not  in- 
fringing that  copyright  if  they  confine  themselves  to  a  reference 
and  do  not  copy  the  conditions  into  their  agreement. 

Piracies  of  the  nature  of  the  second  division  are  far  more  fre-  2.  Byre- 
quent  and  more  difficult  of  detection .     The  quantity  of  matter  verbatim  a 
subtracted  cannot  in  all  cases  be  a  true  criterion  of  the  extent  of  P*"^* 
the  piracy,  for  a  ■\\'"ork  may  be  a  'piracy  upon  another,  though  the 
passages  copied  are  stated  to  be  quotations,  and  are  not  so  extensive 
as  to  render  the  piratical  Avork  a  substitution  for  the  original 
work.  '    '  '        , 

In  questions  as  to  the  extent  of  appropriation  which  is  neces- 
sary to  establish  an  infringement,  extreme  difficulty  is  usually 
experienced,  for  the  quality,  of  the  piracy  is  frequently  more 
important  than  the  proportion  which  the  borrowed  passages  bear 
to  the  whole  work  (ir) . 

The  exclusive  right  of  the  owner  of  the  copyright  is  to  produce 
or  reproduce  the  work  "or  any  substantial  part  thereof"  in  any 
material  form  (s) . 

Whilst,  therefore,  it  is  recognised  that  it  is  not  every  abstrac- 
tion from  the  work  of  another  which  constitutes  a  piracy,  the, 
amount  taken  must  not  exceed  the  limits  of  what  is  fair. 

If  so  much  is  taken  that  , the  value  of  the  original  is  sensibly  What  is  a 
diminished,  or  the  labours  of  the  ;Original  author  are  substan-  of  au^earli'er 

publication  ? 

(j)  Such  piracies  are,  however,  by  no  means  unknown. 

(r)  Tinsley  v.  Laoey  (1861),  1  H.  &  M.  747;  Warner  v.  Seebohm  (1888),  39 
Ch.  D.  73;  and  see  Trade  Auxiliary  Co.  v.  Middlesbrough  (1889),  40  Ch.  D. 
425. 

(s)  Copy  right.  Act,  1911,  s.  1  (2). 
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another,  that  is 


tially,  to  ail  injurious  extent,  appropriated  by 
suffieient,  in  point  of  law,  to  constitute  a  piracy  pro  tanto.  Tiie 
entirety  of  the  copyright  is  the  property  of  the  author;  and  it  is 
no  defence  that  another  person  has  appropriate  1  a  pai't  and  not 
the  whole  of  such  property.  Recent  cases  have  leeii  more  favour- 
able to  the  owner  of  the  copyright  than  some  oi  the  earlier  ones, 
and  it  is  no  longer  essential  that  the  alleged  infringing  work 
should  be  of  a  character  which  would  compete  ifi  the  market  with 
the  original  work — it  is  sufficient  "that  the  copyist  has  deprived 
the  author  of  profits  which  he  might  otherwisfe  have  reasonably 
expected  to  make.  In  a  recent  case  (t),  Mr.  Justice  Parker  made 
the  following  remarks: — "Then  it  is  said  that  the  real  and  only 
test  as  to  whether  or  not  the  defendants  have  nikde  an  unfair  use 
of  [the  plaintiff's  work]  lies  in  the  answer  to  the  question  whether 
there  will  bo  any  competition  between  such  voluiiio  and  the  defen- 
dants' book.  It  is  no  doubt  true  that  whore,  as  is  often  the  case, 
it  is  a  difficult  matter  to  determine  whether  in  preparing  one 
IDublication  an  unfair  use  may  be  made  of  another,  the  nature  of 
the  two  publications  and  the  likelihood  or  unlikelihood  of  their 
entering  into  competition  with  each  other  is  not  only  a  relevant, 
but  may  be  even  the  determining  factor  of  the  case.  But,  in  my 
opinion,  an  unfair  use  may  bo  made  of  one  book' in  the  preparation 
of  another,  even  if  there  is  no  likelihood  of  competition  between 
the  former  and  the  latter.  After  all,  copyright  is  property,  and 
an  action  to  restrain  the  infringement  of  a  right  of  property  will 
lie,  even  if  no  damage  be  shown.  In  the  present  case  there  may 
not  be  much  probability  that  anyone  will  buy  the  defendants' 
book  instead  of  [the  plaintiff's  book],  but  the  fact  remains  that 
in  pi'eparing  this  book  the  defendants  have  utilized,  wholesale  and 
without  permission,  lists  prepared  by  the  plaintiffs  at  much  trouble 
and  expense.  In  so  doing  they  have  appropriated  the  result  of 
this  labour  and  expense  to  their  OAvn  use;  and  even  if  they  have 
injured  the  plaintiffs  in  no  other  way,  they  liave,  at  any  rate, 
deprived  them  of  the  advantage  which  their  copyright  conferred 
on  them  of  being  able  to  publish  such  a  book  as  the  defendants' 
book  at  much  less  labour  and  expense  than  anyone  else." 
Quantity  Jq  the  case  from  which  the  above  remarks  are  taken,  the  learned 

slight  test.  judge  considered  that  the  defendants  had  been  saved  six-sevenths 
of  the  labour  which  would  have  been  required  if  they  had  made 
no  use  of  the  plaintiff's  boot;  but  whether  the  limits  of  fair  use 

(t)  Weatherby   v.  International  Horse  Bxohange,   (1910)  2  Ch.   297,   304: 
79  L.  J.  Ch.  609,  612;  cf.  Sweet  v.  Cater  (1841),  11  Sim.  580. 
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have  been  exceeded  or  not  can  seldom  be  deteimiucd  simply  by    Oaf.  VIII. 
looking  to  the  quantity  taken. 

Lord  Cottenham,  in  the  cases  of  Bramioell  v.  Halcomb  (m)  and 
Saunders  v.  Smith  [x),  adverting  to  this  point,  said:  "When  it 
comes  to  a  question  of  quantity,  it  must  be  very  vague.  One 
writer  might  take  all  the  vital  part  of  another's  book,  though  it 
might  be  but  a  small  proportion  of  the  book  in  quantity.  It  is 
not  only  quantity,  but  value,  that  is  always  looked  to .  It  is  use- 
less to  refer  to  any  particular  cases  as  to  quantity.''  In  short,  wc 
nmst  often,  in  deciding  questions  of  this  sort,  look  to  the  nature 
and  objects  of  the  selections  made,  the  quantity  and  value  of  the 
materials  used,  and  the  degree  in  which  the  use  maj'  prejudice 
the  sale,  or  diminish  the  profits,  direct  or  indirect,  or  supersede 
the  objects  of  the  original  work.  Many  mixed  ingredients  enter 
into  the  discussion  of  such  questions.  In  some  cases  a  consider- 
able jDortion  of  the  materials  of  the  original  work  may  be  fused 
into  another  work,  so  as  to  be  indistinguishable  in  the  mass  of 
the  latter,  which  has  other  professed  and  obvious  objects,  and 
cannot  fairly  be  treated  as  a  piracy;  or  they  may  be  inserted  as 
a  sort  of  distinct  and  mosaic  work  into  the  general  texture  of  tho 
second  work,  and  constitute  the  peculiar  excellenoo  thereof,  and 
then  it  may  be  a  clear  piracy.  If  a  pei-son  should,  under  colour 
of  publishing  "elegant  extracts"  of  poetry,  include  all  the  best 
pieces  at  large  of  a  favourite  poet,  whose  volume  was  secured  by, 
copyright,  it  -ttould  be  difficult  to  say  why  it  was  not  an  invasion 
of  that  right,  since  it  might  constitute  the  entire  value  of  the 
volume.  The  case  of  Mawman  v.  Tegg  (y)  is  to  this  puiiDosc. 
There  was  no  pretence  in  that  case  that  all  the  articles  of  the 
encyclopaedia  of  the  plaintiffs  had  been  copied  into  that  of  the 
defendants;  but  large  portions  of  the  materials  of  the  plaintiff's 
work  had  been  copied .  Lord  Eldon,  upon  that  occasion,  held  that 
there  might  be  a  piracy  of  a  part  of  a  work,  which  would  entitle 
the  plaintiffs  to  a  full  remedy  and  relief  in  equity.  In  prior  cases 
he  had  affirmed  the  like  doctrine.  In  Wilkins  v.  Aikin  (z),  he 
said:  "  There  is  no  doubt  that  a  man  cannot,  under  the  pretence 
of  quotation,  publish  either  the  whole  or  a  part  of  another's  book, 
although  he  may  use,  what  in  all  cases  it  is  difficult  to  define, 
fair  quotation." 

But  it  is  in  cases  of  this  kind  that  the  character  of  the  books  In  these  eases, 

(«)  (1836),  3  My.  &  Or.  737;  Neale  v.  Sarmer  (1897),  13  T.  L.  E.  209. 
(«)  (1838),  3  My.  &  Or.  711. 
(y)  (1826),  2  Euss.  385. 
(a)  (1810),  17  Ves.  422. 
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Cap.  VIII.    jQa^y  ijQ  looked  at;  for  an  author  will  be  alloi,ed  greater  freedom 
of  quotation  if  he  is  writing  a  book  of  an  entirely  different 
character  from  that  from  which  he  quotes, 
directly  compete  with  one  another.     This  is 
the  case  of  Brodbwy  v.  Hotteii  (a),  one  which  is  very  near  the 
line.     There  the  publication  complained  of  was  "  The  Man  of 
his  Time,"  the  object  of  which  was  to  illustrate  the  career  of 
Napoleon  III.   by  caricatures  taken  from  leading  English  and 
foreign  illustrated  papers.     Nine  caricatures,  with  their  original 
headings  and  references,  but  much  reduced  lin  size,  were  copied 
from  nine  numbers  of   "Punch,"   comprised  within  the  period 
extending  from  1849  to  1867.    It  was  declared  that  the  selections 
had  been  taken  for  the  sole  purpose  of  illusti-ating  the  career  of 
Napoleon.    While  admitting  that  limited  exti'acts  might  be  taken 
from  copyright  works  for  a  fair  purpose  of  this  kind,  the  Court 
found   that   the   defendant   had   republished  1  the    caricatures   in 
"  Punch  "  for  the  same  purpose  as  they  were  driginally  published, 
namely,  to  excite  the  amusement  of  his  readeijs.    It  was  held  that 
the  defendant  had  gone  beyond  the  privilegfe  of  fair  quotation, 
and  therefore  a  case  of  piracy  was  made  out. 
'   In  the  course  of  his  judgment  in  this  case,!  Kelly,  C.  B.,  gave 
the  following  illustrations: — "A  traveller  publishes  a  book  of 
travels  about  some  distant  country  like  China.     Amongst  other 
things,  he  describes  some  mode  of  preparing  food  in  use  there. 
Then  the  compiler  of  a  cookery  book  republishes  the  description. 
No  one  could  say  that  that  was  piracy.     So  again,  an  author 
publishes  a  history  illustrated  with  woodcuts   of  the  heads  of 
kings,  and  another  person,  writing  another  history  of  some  other 
country,  finds  occasion  to  copy  one  of  these  woodcuts.     That, 
again,  would  not  be  a  piracy.    Yet,  on  the  other  hand,  the  copying 
of  a  single  picture  may,  under  some  circumstances,  be  an  infringe- 
ment.    For  example,  take  the  case  of  a  work  illustrated  by  one 
engraving  of  the  likeness  of  some  distinguished  man,  where  no 
other  likeness  is  extant.     No  one  could  have  a  right  to  copy  that 
into  a  book  upon  any,  subject  whatever,  and  a  jury,  would  in  such' 
a  case  rightly  find  thsit  there  had  been  an  infringemfent  of  the 
copyright." 

A  similar  case  to  the  last  cited  was  that  concerning  the  book 
entitled  "  Thackerayana,  Notes  and  Anecdotes,  illustrated  by 
nearly  Six  Hundred  Sketches,  by  William  Makepeace  Thackeray." 
It  purported  to  be  a  kind  of  biography  of  Thackeray,  based  on 


' '  Thackeray- 
ana,  Notes 
and  Anec- 
dotes."   For 
biography. 


(»)  (1872),  L.  E.  8  Exch.  1;  of.  ZesUe  v.  Toungr,  (1894)  A.  C.  335. 
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the  assumption  that  his  own  experiences  were  narrated  in  certain    Cap.  VIII. 

of  his  novels.    Besides  some  previously  unpublished  sketches  and 

caricatures  by  Thackeray,  the  work  contained  extensive  selections 

from  his  published  works,  the  copyright  of  which  belonged  to 

the  plaintiff.     The  extracts  were  prepared  by,  and  inter-spersed 

with  original  comments  by  the  compiler.     The  Court  found  that 

the  effect  of  the  book  was  to  supersede  to  a  damaging  extent  the 

works  from  which  the  selections  had  been  made,  and  accordingly 

held  it  to  be  a  case  of  piracy  (b). 

In  Walter  v.  Lcm\e  (c)  it  was  decided  that  a  reporter  may  acquire  Eeports  of 
copyright,  in  his  report  of  a  speech  delivered  on  a  public  occasion.  ^p^ecLs 
The  speeches  in  question  were  delivered  by  Lord  Eosebery,  and 
the  defendant  published  a  book  called  "  Appreciations  and  Ad- 
dresses: Lord  Rosebery,"  in  which  were  contained  four  entire 
speeches  of  Lord  Eosebery,  taken  verbatim  from  the  "Times." 
An  injunction  was  granted  restraining  this  copying,  but,  in 
accordance  with  the  principles  laid  down  by  Kelly,  C.  B.,  in  the 
above-cited  case  of  Bradbury  v.  Hotten,  it  is  considered  that  in 
such  a  case  the  Courts  would  give  a  liberal  interpretation  to  the 
meaning  of  "  fair  quotation  " ;  for,  obviously,  the  speech  was  public 
property,  though  the  rqDort  belonged  to  the  "  Times." 

Where  the  plaintiff  published  "  The  Standard  Telegram  Code,"  Telegraph 
a  book  containing  100,000  words  selected  from  eight  languages, 
which  words  he  considered  specially  adapted  for  correct  telegraphic 
transmission,  and  the  defendants  printed  a  book  containing  some 
70,000  of  the  words  comprised  in  his  book  with  the  addition  iof 
interpretations  suited  for  the  pui'poses  of  the  timber  trade,  which 
book  they  called  "  Shadbolt's  Telegraph  Code,"  an  injunction  was 
granted.  The  defendants  maintained  that  having  purchased  one 
of  the  plaintiff's  books,  they  were  perfectly  justified  in  selecting, 
as  they  had  done,  words  from  it,  and  in  attributing  to  these  and  to 
other  words  chosen  by  themselves  meanings  in  ordinary  language 
suitable  for  the  purpose  of  their  trade,  and  in  having  the  book  so 
formed  printed  and  used  by  themselves  and  their  correspondents, 
and  they  insisted  that  this  was  a  legitimate  use  of  the  plaintiff's 
book — that  they  had  used  it  for  the  purpose  for  which  it  was  com- 
piled, i.e.,  by  their  own  ingenuity  and  with  original  matter  of 
their  own  had  turned  it  into  a  private  code  for  the  purposes  of  their 
business  and  correspondents.  Mr.  Justice  Kay,  however,  pointed 
out  that  if  what  the  defendants  had  done  was  lawful,  a  person 

(6)  Smith  V.  C'?Mtto  (1874),  31  L.  T..775. 
(c)  (1900)  A.  C.  539.  • 
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Cap.  VIII..  might  buy  one  of  tho  jDlaintiff's  books,  roprirt  every  word  of  it, 
putting  opposite  to  each  of  them  his  own  interpretation  or  phrase, 
and  then  soil  the  work  at  a  third  or  a  tenth  of  tho  cost  of  the 
plaintiff's  book,  and  so  render  it  unnecessary  ifor  any  one  to  buy 
the  plaintiff's  book,  and  in  fact  prevent  the  sale  of  a  single  further 
copy(d). 
Law  reports.  It  is  manifest,  from  what  fell  from  Lord  Cljancellor  Cottcnham 
in  Saunders  v.  Smith  (e),  that  he  entertained  no  doubt  (although 
he  did  not  decide  the  point)  that  there  might  jbe  a  violation  of  the 
copyright  of  volumes  of  reports,  by  copying  Verbatim  a  part  only 
of  tho  cases  reported.  It  is  questionable,  how  far  and  to  what 
extent  certain  cases  in  Law  Reports  may  be  reprinted  at  length  in 
a  treatise  on  the  particular  subject  to  which  they  relate;  but  it  is 
clearly  piracy  to  collect  together,  and  reprint  *from  the  reports  all 
the  cases  upon  a  particular  subject,  though  the  collection  and 
classification  may  be  new,  and  the  publication  be  adorned  with  the 
addition  of  several  unpublished  decisions  and  notes  (/) .  In  the 
case  last  cited,  however,  tho  substance  and  value  of  the  book  con- 
sisted mainly  of  the  cases  pirated;  and  a  case  presenting  greater 
difhculty  was  that  of  tho  well-known  book  entitled  "  Smith's  Lead- 
ing Cases,"  where  tho  annotations  really  forni  the  substance  and 
ossonoe  of  the  work.  In  regard  to  the  legal  right  in  the  last-men- 
tioned case  (gi)  Lord  Cottcnham  said:  "In  this  case  I  find  the 
publication  complained  of  to  be  of  a  character  which,  whether  it 
be  or  be  not  an  infringement  of  tho  copyright  of  the  plaintiffs,  is 
a  course  of  proceeding  which  has  been  pretty  largely  admitted, 
and  pretty  generally  adopted.  Several  cases  occurred  to  me,  and 
several  were  mentioned  to  me  at  the  bar,  in  which  a  gentleman  at 
the  bar,  desirous  of  publishing  a  work  upon  a  particular  subject, 
has  collected  the  cases  upon  that  subject,  and  has  taken  these 
cases,  generally  speaking  verbatim,  from  reports  which  are  covered 
by  cop3'right.  No  instance  hajS  been  represented  to  me  in  which 
those  entitled  to  the  copyright  have  interfered;  no  judgment,  there- 
fore, has  been  pronounced  upon  that  subject.  I  am  not  stating 
whether  the  o^vner  of  the  cof)yright  is  entitled  to  interfere  in  such 
a  case,  or  whether  the  use  of  published  reports  is  or  is  not  to  be 
permitted.  That  is  a  question  of  legal  right  upon  which  I  find 
at  present  no  reason  for  coming  to  an  adjudication."     But  in  a 

(rf)  Affer  V.  ColUngridge  (1886),  2  T.  L.  R.  291,  following  Ager  v.  P.  if  0. 
Steam  Co.  (1884),  26  Ch.  D.  637;  of.  Pitman  v.  Sine  (1884),  1  T.  L.  R.  39. 
(c)   (1838),  3  My.  &  Cr.  711;  Biilterworth  v.  Kelly  (1888),  4  T.  L.  R.  430, 
(/)  Hodges  v.  Welsh  (1840),  2  Ir.  Bq.  R.  266. 

(f/)  fiamtclers  v.  Smith,  supra. 
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subsequent  case,  where  eleven  cases  only  had  been  copied  verbatim,  Cap;  VIII. 
and  a  considerable  number  of  what  were  called  abridged  cases 
were  mere  copies  of  the  plaintiff's  with  slight  variation,  Sir  L. 
Shadwoll,  V.-C,  granted  an  injunction  {h)-  He  distinguished 
the  case  from  Saunders  v.  Smith.  "  In  that  case,"  said  he,  "  there 
was  no  question  but  some  parts  of  the  plaintiff's  work  had'  beert 
copied  in  the  defendant's  work.  But  there  the  publication  of  the 
defendant  appeared  to  mo  to  be  altogether  distinguished  from 
that  in  which  the  cases  originally  appeared,  and  one  could  never  be 
substituted  for  the  other.  In  this  case,  from  the  class  of  persons 
who  are  hold  out  as  likely  to  be  purchasers  of  tlie  defendant's  pub- 
lication, I  think  it  may  be  materially  injurious  to  the  sale  of  the 
plaintiff's  work." 

The  right  to  make  extracts  from  copyright  works  for  educa-  Extracts  for 
tional  purposes  is  now  definitely  recognised  by  the  Copyright  Act,  ^°  °°  °°  *" 
1911.  Sect.  2,  sub-sect.  (1)  (iv),  states  that  the  following  shall 
not  constitute  an  infringement  of  copyright:  "  The  publication 
in  a  collection  mainly  composed  of  non-copyright  matter,  bona 
fide  intended  for  the  use  of  schools,  ,and  so  described  in  the  title 
and  in  anj-  advertisements  issued  by  the  publisher,  of  short  passages 
fronr  published  literary  works  not  themselves  published  for  the 
use  of  schools  in  which  copyright  subsists :  Provided  that  not  more 
than  two  of  such  passages  from  works  by  the  same  author  are 
published  by  the  same  publisher  within  five  years,  and  that  the 
source  from  which  such  passages  are  taken  is  acknowledged  "  {i) . 

The  liberty  accorded  by  this  sub-section  is  a  very  limited  one. 
It  only  applies  to  literar}^  works,  and  these  must  be  published,  and 
not  themselves  intended  for  the  use  of  schools.  It  would  seem, 
therefore,  that  passages  cannot  bo  taken  from  dramatic  and  musical 

(A)  Sweet  v.  Shaw  (1839),  3  Jur.  217;  but  see  Weatherby  v.  Intel-national 
Horse  Exchange,  cited  ante,  p.   138. 

(i)  See  Kevised  Berne  Convention,  Article  X.,  Appendix  B.,  post.  With 
regard  to  this  sub-section,  the  Council  of  the  Publishers'  Association  has  passed 
resolutions  which  have  been  approved  by  the  Society  of  Authors,  to  the 
following  eifect: — "  (1)  The  Council  of  the  Publisher.s'  Association  is  of  opinion 
that  it  will  be  to  the  interest  of  everyone  concerned  if  any  publisher  proposing 
to  make  use  of  copyright  matter  in  a  school  book  in  accordance  with  the  pro- 
visions of  the  Copyright  Act,  1911,  s.  2  (iv),  gives  notice  of  his  intention  to  the 
owner  of  the  copyright.  (2)  The  Council  considers  that  vexatious  litigation 
may  be  avoided  if  some  general  understanding  is  arrived  at  as  to  what  consti- 
tutes a  '  short  passage  '  from  a  published  literary  work,  and  they  beg  to  suggest 
the  following: — (a)  a  'short  passage'  from  a  prose  work  should  not  exceed 
1 ,000  words ;  (b)  a  '  short  passage '  from  a  poetical  work  should  not  exceed 
100  lines:  Provided  that  a  '  short  passage '  should  not  in  either  case  contain 
more  than  one-third  of  the  complete  poem,  essay,  address,  story  or  other 
literary  work  from  which  it  is  extracted." — The  Author,  1st  Nov.,  1913.  It 
hardly  needs  to  be  pointed  out  that  these  resolutions  do  not  bihd  the  Courts, 
but  they  indicate  the  views  of  those  best  equipped  to  determine  what  should  be 
considered  fair, 
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works,  nor,  of  course,' can  School  books  bq  illustrated  from  copy- 
right Artistic  works.-  .,        , 

Any  ,fair  dealing,  with,  anj  work  for  the  pijrposes  of  private, 
studji,  res'eai'ch,  criticism,  review,  or  newspaper!  summary^  is  also 
■expressly  permitted  by  the  Act  (Jc) .  This  periqission  is  extended 
not  ohlj.  to.  the  case  of  published  .works,  but  also  to  that  of  un- 
published works.  The  reason  for  thus  extending  the  permission 
is,  doubtless,  because  a  dramatic  or  musical  work  is  not  published 
by  public  performance  (I),  and  the  object  is  to  authorise  effective 
criticism  of  a  play  which  has  been  performed  but  not  printed  or' 
published.  In  any  case',  however,  where  ther^  has  been  no  pre- 
sentatioii  of  a  work  before  the  public  in  any  shape  or  form  any 
dealing  with  the  same  for  the  purposes  above  mentioned  would 
probably  be  held  to  be  "  unfair"  (m).  i 

It  is  not  very  clear  why  the  provision  authorising  fair  dealing 
with  any  work  fox  the  purposes  above  mentioned  should  have  been 
expressly  inserted  in  the  Act,  for  fair  dealing  for  other  purposes 
has  always  been,  as  pointed  out  above,  permitted  and,  presumably, 
it  was  not  intended  to  cut  down  the  rights  of  fair  user  previously 
enjoy  fed:  under  the  old  law.  Similarly,  the  right  to  make  extracts 
for  the  purposes  of  criticism  w-as  well  recognised junder  the  old  law, 
tind  the  cases  decided  under  the  old  law  nfiiy  be  taken  as  guides 
to  what  will  b'e  considered  as  fair  dealing  for  the  purposes  of 
criticism. 

In  a  case  in  which  the  work  alleged  to  be  pirated  was.  a  play 
extending  over  forty  pages,  and  the  defendant  had  published  a 
journal  of  theatrical  criticism  in  which,  as  illustrative  of  his  criti- 
cal reniarks,  he  had  introduced  broken  and  detached  fragments  of 
the  piece  in  question,  amounting  in  the  whole  to  six  or  seven  pages,' 
some  weight  appears  to  have  been  allowed  by  the  Court  to  the  fact 
of  the  extent  of  the  extracts  being  so  inconsiderable,  as  affording 
ground  for  doubt  whether  the  defendant  had  transgressed  the  limits 
of  fair  quotation  (n) . 

In  Bell  V.  Whitehead  (o)  the  plaintiffs  had  published  in  the 
"Monthly  Chronicle"  an  article  entitled  "The  Great  Western 
Railway  Inquiry,"  occupying  nineteen  pages;  the  defendant  had 
extracted  four  pages  and  a  half  from  this,  and  published  it  in  the 
'■  Eailway  Times,"  a  weekly  paper,  with  animadversions.    A  con- 


C/c-)  Sect.  2  (1)  (i). 

(0  Sect.  1  (3). 

(to)  Gilbert  v.  Star  Xeu-.ipnjirr  Co.   (1894),  11  T.  L.  R.  4. 

!(«)  Whittinghmn  v.   Wooler  (1817),  2  Swan.  428. 

(o)  (1839),  8  L.  J.  Ch.  141. 
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troVersy  was,  at  that  time,  going  on  as  to  the  principles  upon  which  Cap.  Vlll. 
a  railway  should  be  oonstructed,  on  the  one  side  being  Mr.  Brunei, 
and  on  the  other  Dr.  Lardner.  The  "Eailway  Times"  took  the 
side  contrary  to  Dr.  Lardner,  and  the  article  taken  from  the 
"Monthly  Chronicle  "  was  in  favour  of  Dr.  Lardner'a  views,  and 
the  defendant's  object  in  taking  it  was  to  criticise  it.  Under  these 
oirculnstances  Lord  Cottenham,  0.,  dissolved  an  injunction  which 
had  been  obtained. 

But  where,  in  a  later  oase(p),  the  publisher,  Mr.  Maxwell,  Copying  short 
applied  for  an  injunction  against  the  proprietor  of  the  "  Bristol  review.  ^ 
Mercury  "  to  restrain  him  from  publishing  two  stories,  "  A  Trou- 
bled Life,"  and  "  How  I  Lost  the  County,"  which  he  had  taken 
%erbatim  from  "  Belgravia  "  and  the  "  Belgravian  Annual ";  and 
it  appeared  that  the  magazines  were  sent  to  the  defendants  for 
review,  and  that  it  was  the  custom,  and  had  been  so  for  many  years, 
to  extract  short  stories  in  the  way  defendants  had  done,  Vice-Chan- 
cellor Bacon  decided  that  the  defendants  had  no  right  to  publish 
articles  from  publications  sent  to  them  for  criticism ;  but  in  grant- 
ing the  i|njunction  asked,  made  no  order  as  to  costs,  being  of 
opinion  that  the  defendants  had  acted  unwittingly  in  making  use 
of  the  articles  in  question. 

There  can  be  no  "custom"  authorising  the  copying  of  articles  Custom  is  no 
from  one  newspaper  into  another.  This  was  decided  by  the  case  piracy, 
of  Walter  v.  Steinkopff  {q) .  Theire  the  proprietors  of  the  "  Times  " 
brought  an  action  against  the  proprietor  and  the  publisiher  of  the 
"  St.  James's  Gazette,"  to  restrain  the  defendants  from  further 
publishing  any  copy  of  a  newspaper  containing  any  copy  of  an 
article  by  Mr.  Eudyard  Kipling,  or  substantial  portions  thereof, 
and  also  certain  other  extracts  taken  from  the  "Times"  and' 
contained  in  twenty-two  separate  paragraphs  of  the  "  Gazette  "  of 
the  13th  of  April.  It  was  not  denied  by  the  defendants  that  they 
had  copied  some  two-fifths  of  the  Kipling  article,  and  all  the 
extracts  from  the  "  Times,"  practically  verbatim,  but  it  was 
contended  that  the  consent  of  the  proprietors  of  the  "  Times " 
might  be  assumed  if  the  four  following  conditions  were  observed : — 
(i.)  That  the  source  of  the  information  was  acknowledged; 
(ii.)  That  the  paper  copying  and  the  papejr  copied  were  not  direct 
rivals  or  competitors;  (iii.)  That  the  paper  copied  from  had  also 
copied,  thereby  implying  that  it  agreed  to  a  free  interchange  of 


C- 


(p)  Maxwell  v.  Somerfon  (1874),  30  L.  T.  11. 
(?)  (1892)  3  Ch.  489. 
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c.vf.  VIII.    literary  and  other  matter;  (iv.)  That  the  editor  of 
had  given  no  notice  of  his  objection  ,to  matter  I 
was  proved  by  the  "  Times  "  that  the  copyright 
Kipling  article  and  in  some  of  the  twenty-two 
vested  in  them.    Mr.  Justice  North,  in  delivering  judgment,  said 
that  the  plaintiffs  could  not  have  asked  successfully  for  the  Inter- 
ference of  the  Court  with  respect  to  the  paragrapjis  in  which  they 
had  not  proved  that  they  had  any  copyright :  their  claim  to  relief 
was  confined  to  the  Rudyard  Kipling  article,  Jind  three  of  the 
paragraphs  in  which  they  had  proved  that  they  had  copyright. 
With  regard  to  the  article  the  plaintiffs'  case  was  clear,  it  was 
practically  undisputed  by  the  defendants'  advisers,  the  defendants 
had  deliberately  reprinted  the  most  attractive  portion  of  an  article 
which  they  admitted  they  knew  had  been  aequiped  by  the  plain- 
tiffs at  a  high  cost.     There  were  purposes,  no  doubt,  for  which, 
notwithstanding  the  plaintiffs'  copyright,  the  defendants  might 
legitimately  have  made  reasonable  extracts,  as,  for  instance,  if  they 
had  been  criticising  Mr.  Kipling's  works,  &c.,  but  in  the  present 
case  there  was  a  mere  reproduction  of  copy  withoift  trouble  or  cost. 
The  same  remarks  applied  also  to  the  three  par4graphs.     It  was 
said  that  there  was  no  copyright  in  news,  but  there  was  or  might  be 
in  a  particular  form  of  language  or  modes  of  expression  by  which' 
information  was  conveyed,  and  not  the  less  so  becajuse  the  informa- 
tion might  be  with  rfespect  to  the  current  topics  of  the  day.    With' 
regaSxI  to  the  quality  of  the  matter  copied,  the  paragraphs  pirated' 
were  taken  in  their  entirety  for  the  very  pu,rpose  for  which  thfey 
were  u,S6d  in  the  "Times,"  viz.,  to  oonVey  information  to  the 
readers  of  the  paper.   It  was  not  a  case  of  the  selection  of  a  part  or 
quotation,  or  an  extract.    The  defendants  had  failed  to  prove  that 
the  first  three  of  the  four  alleged  conditions  had  been  obsei'ved,  but 
even  if  they  had,  the  plea  of  the  existence  of  such  a  custom  or  prac- 
tice of  copying  as  was  set  up  could  no  more  be  supported  when 
challenged  than  the  highwayman's  plea  of  the  cu,stom  of  HounsloW 
Heath.    It  had  often  been  relied  on,  bu^t  had  always  been  repudi- 
ated by  the  Courts.     In  the  'result,  thaTOfore,  the  defendants  were 
entirely  w^rong. 
Defence  of  The  defence  of  "fair  quotation"  may  be  pleaded  where  the 

source."'  copyist  has  taken  original  copyright  matter  from  a  previous  work. 

Another  common  defence  is  raised  where  the  previous  writer  has 
embodied  in  his  work  information  which  is  matter  of  common 
knowledge  or  common  observation,  and  which  cannot  well  be  put 
in  different  language,  or  selections  from  non-copyright  sources. 
This  defence  is  chiefly  raised  in  cases  of  compilations.     AH 
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definitions  of  the  same  thing  must  be  nearly  the  same,  and  de-  Cap.  VIII. 
scriptions  which  are  definitions  of  a  more  lax  and  fanciful  kind 
must  always  have  ia  some  degree  that  resemblance  to  each  other 
which. they  all  have  to  their  object.  Consequently,  in  compiling 
such  works  as  dictionaries,  gazetteers,  grammars,  maps,  arith- 
metics, almanacs,  concordances,  encyclopaedias,  itineraries,  guide 
books,  and  similar  productions,  the  materials,  to  a  considerable 
extent,  must  be  nearly  identical,  and  the  prior  comipiler  cannot 
monopolise  what  did  not  originate  with  himsielf ,  nor  a  subsequent 
compiler  employ  a  prior  arrangement  and  materials  to  such  an 
extent  as  to  be  a  substantial  invasion  of  the  anterioa:  compilation. 

In  Scott  V.  Stanford  (r),  the  plaintiff  had  published  statistical  Compilations, 
returns  of  all  coal  imported  into  London,  and  the  defendant,  in 
giving  the  universal  statistics  of  the  United  Kingdom,  had  copied 
from  the  plaintiff's  work  to  the  extent  of  one-third  of  the  whole 
of  the  defendant's  work,  at  the  same  time  acknowledging  the 
source  from  which  his  information  was  derived.  Vice-Chancellor 
Wood  decided  that  having  regard  to  the  quantity  and  matter  of 
the  information  which  had  been  republished  without  the  exercise 
of  any  independent  thought  and  labour,  and  the  prejudice  to  the 
plaintiff  in  having  the  sale  of  his  work  superseded  by  this  re- 
publication, the  plaintiff  was  entitled  to  an  injunction.  If  the 
defendant,  after  collecting  the  information  for  himself,  had 
checked  his  results  by  the  plaintiff's  tables,  that  would  have  been 
a  widely  different  thing  from  the  wholesale  extraction  of  the  vital 
part  of  his  work.  But  no  man  is  entitled  to  avail  himself  of  the 
previous  labours  of  another  for  the  purpose  of  conveying  to  the 
public  the  same  information,  although  ho  may  append  additional 
information  to  that  already  published.  This  is  consonant  to  the 
law  as  laid  down  in  Kelly  v  Morrift  (s),  which  was  in  the  follow- 
ing terms:  In  the  case  of  a  dictionary,  map,  guide  book,  or  direc- 
tory, where  there  are  certain  common  objects  of  information  which 
must,  if  described  correctly,  be  described  in  the  same  words,  a 
subsequent  compiler  is  bound  to  set  about  doing  for  himself  that 
which  the  first  compiler  has  done.  In  the  case  of  a  road-book, 
he  must  count  the  milestones  for  himself,       .    .  and  the  only  use 

(r)  (1867),  L.  E.  3  Eq.  718;  Morris  v.  Ashbee  (1868),  L.  R.  7  Eq.  34; 
Mawman  v.  Tegg  (1826),  2  Russ.  398;  Jarrold  v.  HouUton  (1857),  3  K.  &  J. 
708;  Cox  V.  The  Land  and  Water  Co.  (1869),  L,  R.  9  Eq.  324;  Trade 
Auxiliary  Co.  v.  Middlesbrough  and  District  Tradesmen's  Protection  Asso- 
ciation (1889),  40  Ch.  D.  425;  Gate  v.  Devon  and  Constitutional  Newspaper 
Co.   (1889),  40  Ch.  D.  500. 

(s)  (1866),  L.  R.  1  Eq.  697. 

10(2) 
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Cap.  VIII.    that  he  can  legitimately  make  of  a  previoup  publication  is  to 
verify,  his  own  calculations  and  results  when  optained. 

From  these  observations  it  is  not  to  be  inferred  that  in  com- 
piling a  directory  the  compiler  may  not  loo|  into  the  previous 
directory  of  another  for  the  purpose  of  ascertaining  where  a  par- 
ticular person  lives,  and  for  the  purpose  of  ascertaining  from  that 
book  whether  or  not  it  is  worth    his  while  |  to    call  upon  that 
person  (i);   they  imply  no  further  than  that  he  may  not  take  a 
passage  from  the  directory,  and  go  and  see  whether  it  happens  to 
be  accurate,  and  if  it  be  accurate,  bodily  copy  it  into  his  directory. 
This  latter  is  precisely  what  was  done  in  Morris  v.  Ashhee  (u). 
The  defendant  copied  the  plaintiff's  book,  and  then  sent  out  can- 
vassers to  see  if  the  information  so  copied  was  correct.     If  the 
canvasser  did  not  find  the  occupier  of  the  house  at  home,  or  could 
get  no  answer  from  him,  then  the  informati(|n  copied  from  the 
plaintiff's  book  was  repeated  bodily,  as  if  it  were  a  question  for 
the  occupier  of  the  house  merely,  and  not  for  the  compiler  of  the 
previous  directory.     The  copying  was  as  direct  as  in  the  case  of 
Kelly  V.  Man'is,  to  which  we  have  already  referred.     Not  only 
were  the  slips  for  the  purpose  of  canvassing  copied,  but  the  course 
pursued  really  was  that  when  a  slip:  was  presented  to  the  person 
who  was  canvassed,  aad  his  permission  received  for  the  insertion 
of  the  particular  entry,  the  slip'  was  forthwith  copied  into  the 
book.     "Now,  it  is  plain,"  observed  Lord  Justice  Giffard,  "that 
it  could  not  be  lawful  for  the  defendants  simply  to  cut  the  slips, 
which  they  have  cut  from  the  plaintiff's  directory,  and  insert  them 
in  theirs.    Can  it  then  be  lawful  to  do  so,  because,  in  addition  to 
doing  this,  they  sent  persons  with  the  slips  to  ascertain  their 
correctness?    I  say,  clearly  not"  (x).     "In  Pike  v.  Nicholas  (y) 
we  had  this:  Two  rival  books  were  published  with  reference  to  the 
same  subject-matter,  and  we  thought  certainly  that  the  defendant 
had  been   guided  by  the  plaintiff's  book,   more  or  less,  to  the 
authorities  which  the  plaintiff  had  cited;  but  it  was  a  perfectly 
legitimate  course  for  the  defendant  to  refer  to  the  plaintiff's  book, 
and  if  he  did,  taking  that  book  as  his  guide,  himself  go  to  the 
original  authorities,  and  compile  his  book  from  the  original  autho- 

m  Morris  V.  Wright  (1870),  L.  E.  5  Ch.  279;  Scott  v.  Stanford  (1867), 
L.  E.  3  Bq.  718;  Cox  v.  Land  and  Water  Journal  Co.  (1869),  9  Id.  324; 
Pike  V.  Nicholas  (1870),  L.  E.  5  Ch.  251;  JJoggr  v.  Scott  (1874),  L.  E.  18 
Eq.  444;  Zamb  v.  Evans,  (1892)  3  Ch.  462;  (1893),  1  Ch.  218;  Kelly's 
Directories  v.  Gavin  and  Lloyds,  (1901)  1  Ch.  374;    (1902)  1  Ch.  631. 

(«)  (1868),  I,.  E.  7  Bq.  34. 

(xS  Morris  V.  Ashbee  (1868),  L.  E.  7  Eq.  p.  41, 

(y)  (1870),  38  L.  J.  Ch.  259, 
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rities,   he   made  no   unfair   or   improper   use   of  the   plaintiff's    Cap.  VIII. 
book"  (2).  ~ 

The  question  as  to  how  far  advantage  may  be  reaped  from  the  How  far  prior 
work  of  another,  and  what  use  maj  be  legitimately  made  of  it,  is  "f^s^y^"^'' 
difficult  of  solution.  Perhaps  the  strongest  case  in  favour  of  the 
adoption  by  a  subsequent  compiler  of  the  work  of  a  preceding 
one  is  that  of  Cary  v.  Kearsley  {a),  where  Lord  EUenborough 
thought  that  the  former  might  fairly  adopt  pajt  of  the  work  of 
the  latter,  and  might  so  make  use  of  his  labours  for  the  promotion 
of  science  and  the  benefit  of  the  public;  but  having  done  so,  he 
was  of  opinion  that  the  question  would  be,  was  the  matter  so 
taken  used  fairly  with  that  view,  and  without  what  he  might  term 
the  animus  furandi?  For  while  he  considered  himself  bound  to 
secure  every  man  in  the  enjoyment  of  his  copyright,  he  was  fearful 
of  putting  manacles  upon  science. 

At  the  present  day,  however,  the  animus  furandi  will  not,  it  is 
thought,  bo  taken  into  consideration,  except  in  doubtful  cases  (&). 

Where  the  defendant  published  a  sheet  almanac  containing'  Sale  of  a 
matter  pirated  from  a  distinct  part  of  a  directory  published  by  printed  fronT" 
the  plaintiff,  affording  information  with  respect  to  the  post  office,  a  directory 
compiled  from  public  documents,  and  the  matter  pirated  formed 
an  exceedingly  small  portion  of  the  plaintiff's  work,  though  they 
bore  a  great  proportion  to  the  other  matters  in  the  defendant'sj 
work,  the  Court  granted  and  continued  an  injunction  against 
him  (c) . 

In  Leslie  v .  Youmg  (d)  the  appellant  had  compiled  a  railway  Railway 
guide  affecting  the  Perth  district,  and  he  sought  an  injunction  g^i'^es. 
against  the  respondents,  the  publishers  of  a  new  Perth  railway 
time-table,  to  restrain,  inter  alia,  the  sale  of  their  time-tables  for 
July,  1891,  on  the  ground  of  infringement.  It  appeared  that 
the  appellant's  time-table  consisted  of  a  train  service  from  Perth, 
selections  for  this  purpose  having  been  made  from  ofiicial  time- 
tables, and  also  of  information  as  to  circular  tours  convenient  to 
be  taken  from  Perth  which  had  not  merely  been  selected  from 
official  tables,  but  condensed  and  arranged.     The  appellant  oom- 

(a)  Per  GifEard,  V.-C,  Morris  v.  Wright  (1870),  22  L.  T.  at  p.  82.  "  The 
true  principle  in  all  these  cases,"  said  Viee-Chanoellor  Hall,  in  Hogg  v.  Scott 
(1874),  L.  R.  18  Eq.  458,  "is  that  the  defendant  is  not  at  liberty  to  use  or 
avail  himself  of  the  labour  which  the  plaintiff  has  been  at  for  the  purpose  of 
producing  his  work;  that  is,  in  fact,  merely  to  take  away  the  result  of  another 
man's  labour,  or,  in  other  words,  his  property." 

(a)  (1802),  4  Esp.  168. 

(6)  Scott  V.  Stanford  (1867),  L.  R.  3  Eq.  718;  cf.  Mansell  v.  I  alley 
Printing  Co.,  (1908)  2  Oh.  441. 

(e)  Kelly  V.  Sooper  (1840),  4  Jur.  2, 

(d)  (1894)  A.  C.  335.  i 
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plained  that  the  reslpiondents,  instead  of  going  to  the  common  and 
public  sources  for  materials,  substantially  oofied  both  his  time- 
tables and  circular  tour  information,  and  thus  took  advantage  of 
his  skill  and  labour  in  condensing  into  a  small  space  a  huge  masd 
of  information .  The  respondent  piractically  admitted  that  he  had 
copied  the  appellant's  circular  tour  information,  and,  in  respect 
of  this,  an  injunction  was  granted,  but  the  Hojise  of  Lords  refused 
an  injunction  in  the  case  of  the  time-tables.  I 

This  casie  is  not  very  easy  to  follow,  and  the  facts  are  not  very 
clearly  reported,  but  the  Lords  Justices  seem'  to  have  based  their 
decision  as  much  on  the  ground  that  the  afpellant's  time-table 
was  not  a  proper  subject  for  copyright,  as  upon  the  ground  that 
the  respondents  had  not  infringed  it. 

In  Jarrold  v.  Hcndstan  (e),  the  publishers  of  Dr.  Brewer's 
"Guide  to  Science"  obtained  an  injunction  ag^ainst  the  publica- 
tion of  the  "  Reason  Why."  The  works  iii  controversy  were 
written  on  the  same  plan,  and  presented,  in  the  form  of  question 
and  answer,  popular  information  on  a  variety  of  scientific  sub- 
jects. The  earlier  book,  Dr.  Brewer's  "Guide  to  Science,"  had 
evidently  been  used  to  a  considerable  extent  in  the  preparation  of 
the  later  one,  although  copying  was  denied.!  The  judge  said: 
"  I  take  the  illegitimate  use,  as  opposed  to  tlile  legitimate  use  of 
another  man's  works  on  subject-matters  of  this  description  to  be 
this:  if,  knowing  that  a  person  whose  work  is  protected  by  copy- 
right has,  with  considerable  labour,  compiled  from  various  sources 
a  work  in  itsielf  not  original,  but  which  he  has  digested  and 
arranged,  you,  being  minded  to  compile  a  work  of  a  like  descrip- 
tion, instead  of  taking  the  pains  of  searching  into  all  the  common 
sources,  and  obtaining  your  subject-matter  from  them,  avail  your- 
self of  the  labour  of  your  predecessor,  adopt  his  p,rrangements, 
adopt,  moreover,  the  very  questions  he  has  asked,  or  adopt  thfem 
with  but  a  slight  degree  of  colourable  variation,  and  thus  save 
yourself  pains  and  labour  by  availing  yourself  of  the  pains  and 
labour  which  he  has  employed,  that  I  take  to  be  an  illegitimate 
use."  But  where  the  same  plaintifis  filed  a  bill  against  thie  pub- 
lishers of  a  work  called  "Glass  Book  of  Modern  Science,"  com- 
piled bj'  Messrs.  Thomas  and  Francis  Bullock,  as  being  a  piracy  of 
their  "  Dr.  Brewer's  Guide,"  and  it  was  admitted  by,  the  defendant 
that  he  had  referred  to  the  plaintiffs'  book  in,  the  course  of  com- 
piling the  "  Class  Book,"  but  he  insisted  that  every,  fact  or 
illustration  referred  to  in  the  "  Class  Book  "  was  verified  by  the 


(e)  (1887),  3  K.  &  J.  708. 
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labour  and  research  of  the  authors  themselves,  by  means  of  actual  Cap.  VIII. 
observation,  inquiry,  or  experiment  where  such  was  possible,  and 
by  reference  to  scientific  authorities  and  standard  works  of  which 
the  plaintiffs'  book  did  not  aflect  to  be  one;  it  was  held  by  Vioe- 
Chancellor  James  that  though  if  any  part  of  a  work  complained 
of  was  a  transcript  of  another  work,  or  with  only  colourable  addi- 
tions and  variations,  and  prepared  without  any  real  independent 
literary  labour,  such  portion  of  the  work  complained  of  .was 
piratical,  yet  it  was  impossible  to  establish  a  charge  of  piracy 
where  it  was  necessary  to  track  mere  passages  and  lines  through 
hundreds  of  pages,  or  where  the  authors  of  a  work  challenged  as 
piratical  liad  honestly  applied  their  labours  to  various  sources  of 
information.  The  learned  Vice-Chancellor  remarked,  "  The  whole 
of  the  part  about  sound,  fogs,  winds,  dew,  and  hoar-frost  in  the 
defendant's  work  has  a  striking  similarity,  almost  identity  of 
appearance,  with  parts  of  the  plaintiffs'  work.  The  defendant's 
authors,  however,  have  both  of  them  sworn  positively  that  they 
did  not  copy  from  the  plaintiffs'  work,  although  that  work  was 
known  to  them,  and  had  been  used  in  tuition,  in  common  with 
nearljr  fifty  other  books  of  the  same  character  and  on  the  same 
topics.  These  authors  have  not  been  cross-examined.  The  de- 
fendant's counsel  have  gone  through  the  works  in  question  passage 
by  passage,  and  have  shown  that  in  nearly  all  the  instances  of 
alleged  piracy  the  defendant's  production  had  been,  in  fact,  taken 
from  other  works  which  were  antecedent  to  both  plaintiffs'  and 
defendant's  books.  The  plaintiffs  said  that  the  diflerenoe  of  lan- 
guage between  the  two  was  part  of  the  defendant's  authors'  fraud 
and  artful  disguise  of  what  they  had  done .  But  the  language  thus 
complained  of  is  conclusively  traced  to  other  books.  This  fact 
recoils  destructively  on  the  plaintiffs'  case,  for  it  goes  far  to  show 
that  the  defendant's  writers  honestly  applied  their  labours  to 
various  sources  of  inf OTmation .  I  do  not  consider  that  the  imita- 
tion of  the  questions  in  the  plaintiffs'  book  is  a  piracy,  so  long  as 
the  defendant's  writers  have  gone  to  independent  sources  in  -the 
preparation  of  their  answers"  (/). 

The  rule  appears  not  to  be  settled  that  the  compiler  of  a  work  ^  compiler 
in  which  absolute  originality  is  of  necessity  excluded  is  entitled,  must  produce 

,  .         IP  ,  ,.      •  1  n   an  original 

Without  exposing  himself  to  a  charge  of  piracy,  to  make  use  of  result, 
preceding  works  upon  the  subject,  where  he  bestows  such  mental 
labour  upon  what  he  has  taken,  and  subjects  it  to  such  revision 
and  correction  as  to  produce  an  original  result,  provided  that  he 

(/)  Jarrold  v.  Ueywood  (1870),  18  W.  E.  279. 
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Cap.  VIII.    (jQgg  j^q(.  (Jejiy  the  use  made  of  such  preceding  Avorks,  and  the 
alterations  are  not  merely  colourable  {g) . 

So,  in  the  case  of  a  descriptive  catalogue  of  fruit  and  trees,  the 
Court  was  of  opinion  that  the  later  compiler  miiht  use  the  work 
of  his  predecessor  as  a  guide  or  instructor,  butjmight  not  copy 
the  descriptions  from  it,  although  he  should  varify  and  correct 
them  from  specimens  of  fruit  before  him.  Thopgh  he  could  not 
be  prevented  from  getting  much  aid  in  the  way  of  information, 
suggestions,  &c.  from  the  protected  work  open  before  him,  he 
must  write  his  own  descriptions  from  actual  spedmens  or  common 
sources  of  information  (h) .  ! 

dictionary   ^       '^°  further  illustrate  the  principle,  take  the  case  of  a  dictionary. 

analysed.  There  may  be  a  certain  degree  of  skill  exhibitec?^  as  to  order  and 
arrangement,  and  there  may  be  a  good  deal  of  ingenuity  exhibited 
in  the  selection  of  phrases  and  illustrations,  which  are  the  best 
exponents  of  the  sense  in  which  the  word  is  to  bejused:  and  there 
may  also  be  great  labour  in  the  logical  deduction  and  arrangement 
of  the  word  in  its  different  senses,  when  the  sense  of  the  word 
departs  from  its  primary  signification;  but  there! cannot  be  copy- 
right in  much  of  the  information  contained  in  the  numerous 
dictionaries  published,  each  necessarily  having  a  large  number  of 
words  identically  similar.  The  great  point  to  decide  in  such  cases 
is,  as  we  have  already  stated,  whether  in  the  particular  case  the 
work  is  a  legitimate  use  of  the  plaintiff's  publication  in  the  fair 
exercise  of  a  mental  operation  deserving  the  character  of  an 
original  work  (i) . 

The  case  of  Lord  Hatherley,  while  Vioe-Chancellor,  in  the  case  of  Spiers 

Spiers  v.  -^ '  .... 

Brou-n.  v.  Brown  (k),  thus  summed  up  the  law  in  his  peculiarly  lucid 

style:  All  cases  of  copyright  were  very  simple  when  a  work  of 
an  entirely  original  character  was  concerned,  being  a  work  of 
imagination  or  invention  oii  the  part  of  the  author,  or  original  in 
respect  of  its  being  a  work  treating  of  a  subject  common  to  man- 
kind, such  as  history,  or  other  branches  of  knoAVledge  varying  ' 
much  in  their  mode  of  treatment,  and  in  which  the  hand  of  the 
artist  would  be  readily  discerned.     But  the  difficulty  that  arose 

{ff)  Spiers  v.  Srotvn  (1858),  6  W.  E.  352;  lieade  v.  Zacy  (1861),  1  J.  &  H. 
524;  and  in  the  case  of  a  catalogue,  Hotten  v.  Arthur  (1863),  1  H.  &  M.  603. 

(A)  Hogff  V.  Scott  (1874),  L.  E.  18  Eq.  444;  Carj/  v.  Kearsley  (1802),  4 
Eap.  168;  Mttttheivson  \.  Stookdale  (1806),  12  Vea.  270;  Longman  v.  Win- 
chester (1809),  16  Ves.  269;  Bailey  v.  Taylor  (1829),.  3  L.  J.  0.  S.  66; 
Bramwell  v.  Halcomb  (1836),  3  My.  &  Cr.  737;  Kelly  v.  Hooper  (1840), 
4  Jur.  21;  Murray  v.  Bogue  (1852),  1  Drew.  353. 

(i)  Vide  Wilkins  v.  Aikin  (1810),  17  Ves.  422;  Bramwell  v.  Halcomb 
(1836),  3  My.  &  Cr.  737;  Cornish  v.  Upton  (1861),  4  L.  T.  863. 

(7c)    (1858),  6  W.  E.   352.  ' 
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in  cases  of  the  class  then  before  him  was  that  thej  not  only  related  Cap.  VIII. 
to  a  subject  common  to  all  mankind,  but  that  the  mode  of  expres- 
sion and  language  was  necessarily  so  common  that  two  persons, 
must,  to  a  very  great  extent,  express  themselves  in  identical  terms 
in  conveying  the  instruction  or  information  to  society  which  they 
were  anxious  to  communicate.  The  most  obvious  case  was  that 
of  figures,  such  as  the  table  of  logarithms — the  case  before  Sir 
John  Leach — where  it  would  be  impossible  to  deviate  in  the  calcu- 
lations, or  to  vary  the  order,  and  the  result  must  be  identical. 
The  same  might  be  said  of  directories,  calendars.  Court  guides, 
and  works  of  that  desoription.  Those  were  cases  in  which  the 
only  mode  of  arriving  at  the  amount  of  labour  bestowed  was  by 
the  common  test  resorted  to  of  discovering  the  copying  of  errors 
and  misprints,  indicating  a  servile  copying  (I). 

Where  a  writer  has  edited  a  non-copyright  work  with  notes,  he  Editing  a 
cannot,  of  course,  prevent  another  from  editing  the  same  work,  but  non-copynght 
the  later  writer  must  go  to  original  sources  and  not  copy  directly 
from  the  previous  writer's  work.  Thus,  where  the  plaintiff  had 
issued  an  edition  of  the  "  Letters  of  Dorothy  Osborne,"  the 
originals  of  which  had  subsequently  come  to  the  British  Museum 
and,  it  was  alleged,  were  not  the  subject  of  copyright,  and  the 
defendants,  in  publishing  a  new  edition  of  the  same  letters,  had 
sent  the  plaintiff's  text  of  the  letters  directly  to  the  printers, 
instead  of  having  them  copied  from  the  MSS.  in  the  British 
Museum,  Mr.  Justice  Farwell  indicated  such  a  strong  opinion 
that  this  method  could  not  be  defended,  that  the  diefendants  sub- 
mitted to  a  perpetual  injunction  (m). 

It  is  obvious  that  in  many  oases  of  compilations  their  whole  Selections 
merit  lies  in  their  acicuracy  and  completeness;  (but  in  the  casei  ^^n^from 

(I)  This  is  one  of  tlie  surest  testa  of  copying,  see  Kelly  v.  Morris  (1866), 
L.  E.  1  Eq,  697;  PiTee  v.  Nicholas  (1870),  L.  E.  5  Cli.  261;  Cox  \.  Lmid 
and  Water  (1869),  L.  E.  9  Eq.  324.  In  Murraij  v.  Bogiie  (1852),  1  Drew. 
353,  366,  where  instances  were  stated  in  the  bill  and  at  the  bar  in  which  the 
defendant  had  the  plaintiff's  errors,  Vice-Chanoellor  Kindersley  said,  "  Now 
the  use  of  showing  the  same  errors  in  both  is,  that  where  the  defendant  says  he 
has  got  his  information,  not  from  the  plaintiff,  but  from  other  sources,  if  the 
evidence  is  unsatisfactory  on  the  question  whether  the  defendant  did  use  the 
plaintiff's  work  or  not,  to  show  the  same  errors  in  the  subsequent  work  that 
are  contained  in  the  original,  is  a  strong  argument  to  show  copying."  It  will 
be  in  the  defendant's  favour  if  he  shows  that  the  matter  in  his  own  book  is 
free  from  many  of  the  errors  in  the  plaintiff's;  but  still  the  errors  may  have 
been  corrected  in  copying.  In  M'Neill  v.  WiJliams  (1840),  11  Jur.  344,  it 
appeared  that  seven  errors  in  the  plaintiff's  mathematical  tables  were  also 
found  in  those  of  the  defendant.  The  latter  declared  that  this  was  accidental, 
and  that  the  plaintiff's  boot  contained  seventy  errors  not  to  be  found  in  his 
own.  It  does  not  appear  what  importance  the  Court  attached  to  this  circum- 
stance; but  the  injunction  was  refused. 

(m)  Parry  v.  Moring  and  Gollancz,  Harwell,  J.,  3rd  April,  1903,  see  ante, 
p.  53. 
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Cap.  VIII.  of  a  work  oompxisiflg  seleotioais  or  quotations  fiom  various  works 
whicih  are  not  the  subject  of  copyright,  there  isoiEten  an  additional 
merit  in  the  seleotion.  It  has  been  contended  that  the  same  prin- 
ciples govern  both  classes  of  works,  but  this  contention  was,  in  a 
modem  case  {n),  repudiated  bj  Lord  Justice  Collins.  "  Counsel 
justified,"  he  said,  "annexing  another  man's  quotations  on  the 
ground  that  you  may  follow  an  indiqation  g;ivdn  in  another  book 
as  to  the  place  where  you  will  find  a,uthorities;  that  yotu  have  the 
right  to  consult  them;  and  that  all  the  defendant  Mr.  Manshalll 
does,  being  directed  by  a  reference  to  a  particular  quotation,  is  to 
go  and  look  to  the  author  and  see  whether  the  quj)tation  corresponds 
with  the  text,  and,  if  so,  the  text  being  eommjon  property,  he  is 
at  liberty  to  annex  that  quotation.  I  pannot\( admit  that  for  a 
moment.  He  rather  suggested  that  it  was  justified  by  the  oases 
relating  to  directories,  which  say  that  you  can,  where  another  man 
has  compiled  a  directory,  simply  take  his  sheets  with  you  and  go 
and  see  whether  the  existing  facts  concur  with  the  description  in 
the  sheets,  and  that,  if  you  do,  you  may  publish;  the  result  as  your 
own.  Certainly;  but  are  you  at  liberty  to  apply  the  same  prin- 
ciple to  a  series  of  quotations — to  take  the  references  given  by  one 
author,  although  he  quotes  suc)i  and  such  a  passage  as  illustrating 
a  particulair  matter  and  to  say:  '  I  will  just  go  and  see  if  that  is 
Qonrectly  copied  or  not,  and  if  it  is  correctly  copied,  I  propose  to 
introduce  it  with  any  other  which  illustrates  the  particular  passage, 
and  I  propose  to  adopt  that  as  my  own  work  '  ?  That  leaves  out  the 
whole  merit;  the  felicity  of  the  quotation;  its  adaptability  to  a 
particular  end;  its  illustration  of  a  particular  characteristic;  all 
those  things  enter  into  the  choice  of  one  quotation  as  apart  from' 
another.  If  you  obey  a  certain  direction  to  go  to  a  certain  place, 
it  does  not  entitle  you  to  annex  th;e  skill  and  judgment  and  taste 
which  has  dictated  the  selection.  ...  It  seems  to  me  that  the  law 
is  clearly  such  as  to  entitle  the  plaintiff  to  complain  if  quotations 
selected  and  arranged  by  him  ar,e  imitated  and  adopted  by  the 
defendant.^' 

The  case  last  cited  (o)  is  an  instructive  one  upon  the  whole  sub- 
ject of  infringement.  The  plaintiffs,  Moffatt  &  Paige,  Ltd.,  were 
the  registered  proprietors  of  the  copyright  of  an  annotated  edition 
of  Shakespeare's  play  "  As  You  Like  It,"  edited  by  Thomas  Paige 


Edition  of 
"As  You 
Like  It." 


(»)  Moffatt  and  Paige  v.  Gill  #  Sons  (1902),  86  L.  T.  at  p.  470;  cf. 
MnciiiiUan  v.  Suresh  Chunder  Deb,  17  Ind.  L.  E.  (Calcutta  Ser.),  951,  where 
an  infringement  of  the  "  Golden  Treasury  "  was  restrained. 

(o)  Moffatt  and  Paige  v.  Gill  #  Sons  (1901),  84  L.  T.  452:  on  appeal 
(1902),  86  L.  T.  465. 
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and  published  in  the  year  1893.  In  March,  1900,  the  defendantsi,  Cap.  VIII. 
Messrs.  Gill  &  Sons,  pu,blished  an  annotated  edition  of  the  same 
play,  edited  by  the  defendant  Marshall.  Messrs.  Gill  &  Sons  had 
in  the  year  1899  pirodu,oed  another  edition  of  the  same  play,  by  the 
same  editor,  and  an  action  had  been  brought  by  Messrs.  Moffatt  & 
Paige  in  respect  of  that  edition.  This  ajction,  in  respect  of  the 
earlier  edition,  to  which  the  defendant  Marshall  was  not  a  party, 
was  disposed  of  by  consent,  Messrs.  Gill  &  Sons  agreeing  to  pay 
certain  damages  and  costs  and  undertaking  to  destroy  any  copies 
in  their  possession.  Afte;r  this,  Messrs.  Gill  &  Sons  instructed  the 
defendant  Marshall  to  prepare  another  edition,  and  it  was  in 
respect  of  this  later  edition  that  the  plaintiffs  now  sued.  The 
plaintiffs,  by  their  particolars,  alleged  infringements  under  five 
heads:  (1)  That  the  general  arrangement  of  the  defendants'  book, 
including  a  glossary,  was  copied  from  the  plaintiffs';  (2)  that 
sketches  of  character  were  copied;  (3)  that  certain  passages  were 
copied,  instancing  a  passage  from  Lady  Martin's  "  Shakespeare's 
Female  Characters"  set  out  in_the  plaintiffs'  book;  (4)  that  lite- 
ra+ry  notes  were  copied;  and  (5)  certain  other  infringements.  The 
defendant  Marshall  alleged  that  his  book  was  the  result  of  inde- 
pendent labour,  making  a  legitimate  use  of  the  plaintiffs'  book  in 
common  with  the  works  of  other  commentators. 

The  way  in  which  the  second  edition  was  prepa,red  is  thus 
described  by  Lcrd  Justice  Collins  in  his  judgment: — "The  first 
edition  couJ.d  not  be  defended.  That  was  admitted  by  the  pub- 
lishers. It  was  not  admitted  by  the  author  in  the  first  proceedings, 
because  he  was  not  a  party  thereto.  But,  as  a  result  of  the  exami- 
nation in  the  present  action,  there  is  a  practical  admission  by  the 
author  himself  that  the  first  edition  could  not  be  defended .  What 
is  the  process  that  the  defendant  has  adopted  by  which  his  second 
edition  has  been  developed  ?  He  has  in  his  possession  the  proofs 
of  the  first  edition;  he  carefully  re-reads  those  proofs,  and  he  puts 
marks,  which,  though  they  do  not  efface  them  from  his  view,  do 
denote  the  fact  that  certain  particular  passages  are  such  that  he 
thinks  they  cannot  stand,  having  regard  to  what  happened  at  the 
first  trial.  He  marks  those  passages,  but  they  are  so  worked  as  to 
be  still  obvious  to  the  eye  and  capable  of  being  read,  although  they 
are  not  to  appear  as  in  that  edition .  He  has  before  his  eye  his  own 
edition,  no  doubt;  but,  in  fact,  so  far  as  the  matters  in  the  case  are 
concerned  it  is  practically  the  work  of  the  defendants,  because  it 
is  a  copy  of  the  plaintiffs'  book.  It  is  garbled  to  a  certain  extent, 
but  it  is  nothing  better  than  a  copy.  Having  that  before  him,  he 
makes  certain  notes,  indicating  what  passages  cannot  stand,  and 
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for  which,  therefore,  some  substitution  must  be  found.  We  have 
heard  and  we  see  as  the  result  in  the  second  edition  changes  of 
expression  which  he  has  made,  while  conveying  the  same  thing  in 
substance — the  alteration  of  the  Oirder  of  quotations,  while  leaving 
the  quotations  there  themselves,  the  retention  of  the  string  of  quo- 
tations used,  and  the  purpose  to  which  thej  weie  applied;  and, 
further,  the  same  general  system  of  analysis  of  character,  which 
had  been  repa-oduced  by  the  defendant,  Mr.  Marshall,  in  the  iirist 
edition  of  his  own.  That,  broadly  speaking — I  am  not  pretending 
to  treat  the  matter  with  exactitude  of  detail — is  the  process  by 
which  the  second  edition  was  reproduced "  (p) .  In  the  result, 
the  Court  of  Appeal,  reversing  Kekewich,  J.  (who  decided  on 
the  ground  of  want  of  an  animus  furandi),  granted  a  perpetual 
injunction. 

Copyright  may  be  infringed  by  imitating  the  whole  or  part  or 
by  repj-oducing  the  whole  or  part  with  colourable  alterations. 

A  copy  is  one  thing,  an  imitation  or  resemblance  another.  It 
is  indeed  certain  that  whoever  attempts  any  common  topic  will 
find  unexpected  coincidences  of  his  thoughts  with  those  of  other 
writers;  nor  can  the  nicest  judgment  always  distinguish  accidental 
similitude  from  artful  imitation.  "  There  is  likewise,"  says  Dr. 
Johnson,  "a  common  stock  of  images,  a  settled  mode  of  arrange- 
ment, and  a  beaten  track  of  transition  which  all  authors  suppose 
themselves  at  liberty  to  use,  and  which  produce  the  resemblance 
generally  observable  among  contemporaries.  So  that  in  books 
which  best  deserve  the  name  of  originals  there  is  little  new  beyond 
the  disposition  of  materials,  already,  provided;  the  same  ideas  and 
combinations  of  ideas  have  been  long  in  the  possession  of  other 
hands;  and  by  restoring  to  every  man  his  own,  as  the  Romans 
must  have  returned  to  their  cots  from  the  possession  of  the  world, 
so  the  most  inventive  and  fertile  genius  would  reduce  his  folios  to 
a  few  pages.     Yet  the  author  who  imitates  his  predecessor  only 


(it))  86  L.  T.  at  p.  468.  In  Blaok  v.  ilurrai/  (9  So.  Sess.  Cas.  3rd  Ser.  353), 
wliere  Lockhart's  annotated  edition  of  Scott's  "  Minstrelsy  of  tlie  Scottish 
Border  "  was  in  question,  and  it  appeared  that  of  the  200  notes  added  by  the 
editor,  all  but  fifteen  were  quotations  from  common  sources,  and  the  ballads 
themselves  were  common  property,  Lord  Kinlooh  said :  "  To  a  considerable 
extent  the  notes  borrowed  (to  use  an  euphemism)  from  Messrs.  Black's  edition 
consist  of  quotations  from  various  authors,  employed  by  Mr.  Lookhart  to 
illustrate  ballads  in  the  'Minstrelsy.'  It  was  perhaps  thought  that  to  repeat 
quotations  from  well-known  authors  was  not  piracy.  If  so,  I  think  a  great 
mistake  was  committed.  In  the  adaptation  of  the  quotation  to  tlie  ballad 
which  it  illustrates,  the  literary  research  which  discovered  it,  the  critical 
skill  which  applied  it,  there  was,  I  think,  an  act  of  authorship  performed,  of 
which  no  one  was  entitled  to  take  the  benefit  for  his  own  publication,  and 
thereby  to  save  the  labour,  the  learning,  and  the  expenditure  necessary  even 
for  this  part  of  the  annotation." 
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by  fui'nishing  himself  with  thoughts  and  elegancies  out  of  the    Cap.  VIII. 

same  general  magazine  of  literature  can  with  little  more  propriety 

be  reproached  as  a  plagiary  than  the  architect  can  be  censured  as 

a  mean  copier  of  Angelo  or  Wren  becau.so  he  digs  his  marble  from 

the  same  quarry,  squares  his  stones  by  the  same  art,  and  unites 

them  to  columns  of  the  same  order." 

It  is  very  evident  that  any,  use  of  materials,  whether  they  are 
figures  or  drawings,  or  other  things  which  are  well  known  and  in 
common  use,  is  not  the  subject  of  a  copyright,  unless  there  be  some 
new  arrangement  thereof.  Still,  even  here,  it  may  not  always 
follow  that  any  person  has  a  right  to  cojoy  the  figures,  drawings, 
or  other  things  made  by  another,  availing  himself  solely  of  his; 
skill  and  industry,  without  any  resort  to  such  common  source.  In 
all  cases  the  question  of  fact  to  come  to  the  jury  is,  whether  the 
alterations  be  colourable  or  not.  There  must  be  a  similitude,  so 
as  to  make  it  probable  and  reasonable  to  suppose  that  one  is  a 
transcript  of  the  other,  and  nothing  more  than  a  transcript;  so 
with  regard  to  charts,  there  is  no  monopoly,  in  that  subject;  but 
upon  a  question  of  the  above  nature  the  jury  must  decide  whether 
the  latter  work  be  a  servile  imitation  of  the  former  or  not. 

In  Truster  v.  Murray  (q)  Lord  Kenyon  put  the  point  in  the 
same  light,  and  said:  "The  main  question  here  is  whether,  in 
substance,  the  one  work  is  a  copy  and  imitation  of  the  other;  for 
undoubtedly  in  a  chronological  work  (such  was  the  character  of 
the  work  before  the  Court)  the  same  facts  must  be  related."  And 
Mr.  Justice  Story,  in  his  elaborate  and  learned  judgment  in 
Emsrsmi  v.  Davies  (r),  laid  it  down  as  the  clear  result  of  the 
authorities  in  cases  of  this  nature  that  the  true  test  of  piracy  or 
not  is  to  ascertain  ^^-hether  the  defendant  has,  in  fact,  used  the 
plan,  arrangements,  and  illustrations  of  the  plaintiff  as  the  model 
of  his  own  book,  with  colourable  alterations  and  variations  only 
to  disguise  the  use  thereof,  or  whether  his  work  is  the  result  of 
his  own  labour,  skiU,  and  use  of  common  materials  and  common 
sources  of  knowledge  open  to  all  men,  and  the  resemblances  are 
either  accidental  or.  arising  from  the  nature  of  the  subject.  In 
other  words,  whether  the  defendant's  book  is,  quoad  hoc,  a  servile 
or  evasive  imitation  of  the  plaintiff's  work,  or  a  bond  fide  original 
compilation  from  other  common  or  independent  sources. 

Cases  such  as  those  referred  to,  namely,  those  where  there  is  a  One  test, 

resemblance  between  the  substance  and  the  general  scheme  of  the  ^^stantial 

identity. 


(?)  (1789),  1  East,  363,  a. 

()•)  (1845),  3  Story  (Am«r.),  768,  793, 
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Gap.  VIII. 


Alternative 
explanations 
of  simi- 
larities. 


By  abridg- 
ment. 


What  is  an 
abridgment? 


two  works  in  question,  while  at  tbe  same  time  the  language  of 
each  is  by  no  means  similar,  occasion  great  difficulty.  The  inquiry 
usually  resolves  iteelf  into  a  matter  of  fact  which  rests  with  the 
Court  to  determine — Is  there  such  a  resemblance  between  the  two 
works  in  controversy  as  to  make  it  clear  that  one  has  been  copied 
from  the  other? 

Wherever  it  is  alleged  that  there  are  similarities  between  the 
plaintiff's  work  and  that  of  the  defendant,  those  similarities  may 
be  due  to  any  one  of  four  hypotheses,  namely:  (1)  to  mere  chance; 
(2)  to  both  works  being  taken  from  a  common  source;  (3)  to  the 
plaintiff's  work  being  taken  from  the  defendant's;  or  (4)  to  the 
defendant's  work  being  taken  from  the  plaintiff's  (s) .  Every  case 
must  depend  up!on  its  own  circumstances.  Particularly  in  the 
case  of  dramatic  works  of  a  similar  class,  such  as  melodramas,  there 
are  certain  stock  characters  and  stock  situations ;  the  fact,  therefore, 
that  there  are  similarities  between  the  plaintiff's  and  the  defen- 
dant's works  is  not  conclusive  that  they  have  copied  the  one  from 
the  other  {t).  A  combination  of  ordinary  materials  may,  how- 
ever, be  original,  and  when  such  a  combination  has  arrived  at  a 
certain  degree  of  complexity,  it  becomes  practically  impossible 
that  they  should  have  been  arrived  at  independently,  by  a  second 
individual,  and  the  inference  is  that  one  has  copied  from  the 
other  {u) . 

4th.  Copyright  may  be  infringed  by  reproducing  the  whole  or 
a  part  under  an  abridged  form. 

It  is,  perhaps,  unfortunate  that  the  right  to  make  an  abridgment 
of  his  work  is  not  one  of  the  rights  specificaUy  reserved  to  the 
proprietor  of  the  copyright  by  the  Copyright  Act,  because  the 
decisions  on  the  subject  are  somewhat  inconsistent  (x). 

To  constitute  a  proper  abridgment,  the  arrangement  of  the  book 
abridged  must  be  preserved,  the  ideas  riiust  also  be  taken,  and  ex- 
pressed in  language  not  copied,  but  condensed.  To  copy  certain 
passages  and  omit  others,  so  as  to  reduce  the  volume  in  bulk,  is 
not  such  an  abridgment  as  the  Court  would  recognise  as  sufficiently 
original  to  protect  the  author.  The  judgment  of  the  abridger 
must  be  called  into  play  in  condensing  the  views  of  the  author. 
There  is  a  clear  distinction  between  an  abridgment  and  a  compila- 


(s)  Per  Sargant,  J.,  Corelli  v.  Gray  (1913),  29  T.  L.  E.  570;  aff.  30 
T.  L.  E.  116. 

(<)  Bees  V.  Bobbins,  Times,  6th  Feb.,  1914;  4th  July,  1914,  "A  Beggar 
Bride." 

(«)  Corelli  v.  Gray,  supra. 

(»)  An  abridgment  made  for  purposes  of  "  private  study "  is  not  an  in- 
fringement of  copyright  (sect.  2  (1)  (i)). 
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tion.  As  an  American  judge  {y)  well  observed:  "A  compilation  Cap.  VIII. 
consists  of  selected  extracts  from  different  authors;  an  abridgment 
is  a  condensation  of  the  views  of  the  author .  The  former  cannot 
be  extended  so  as  to  convej  the  same  knowledge  as  the  original 
work;  the  latter  contains  an  epitome  of  the  work  abridged,  and 
eonsequentlj,  convejs  substantially  the  same  knowledge.  The 
former  cannot  adopt  the  arrangements  of  the  works  cited;  the 
latter  must  adopt  the  arrangement  of  the  work  abridged.  The 
former  infringes  the  copyright  if  matter  transcribed,  when  pub- 
lished, shall  impair  the  value  of  the  original  book;  a  fair  abridg- 
ment, though  it  may  injure  the  original,  is  lawful." 

The  first  case  is  that  of  Dodsley  v.  Kinnersley  {z),  where  an  Dodsiey  v. 
injunction  was  applied    for    to    restrain  the  publication  of  an  ' ' 

abridgment  of  Dr.  Johnson's  "Rasselas."  It  appeared  that  not 
one-tenth  part  of  the  first  volume  had  been  abstracted,  and  that 
the  injury  alleged  to  have  been  sustained  by  the  author  arose  from 
the  abridgment  containing  the  narrative  of  the  tale  and  not  thie 
moral  reflections.  The  Master  of  the  Rolls,  Sir  Thomas  Clarke, 
refused  the  injunction,  saying,  "  I  cannot  enter  into  the  goodness 
or  badness  of  the  abstract.  It  may  serve  the  end  of  an  advertise- 
ment (a) .  In  general,  it  tends  to  the  advantage  of  an  author  if 
the  composition  be  good;  if  it  be  not,  it  cannot  be  libelled.  What 
I  materially  rely  upon  is  that  it  could  not  tend  to  prejudice  the 
plaintiffs  when  they  had  before  published  an  abstract  of  the  work 
in  the  '  London  Chronicle . '  If  I  were  to  determine  this  to  be 
elusory,  I  must  hold  every  abridgment  to  be  so."  Chanoellor 
Kent,  in  referring  to  this  case,  says,  "  This  latitudinarian  right 
of  abridgment  is  liable  to  abuse,  and  to  trench  upon  the  copyright 
of  the  author.  The  question  as  to  a  hoim  fide  abridgment  may 
turn  not  so  much  upon  the  quantity  as  the  value  of  the  selected 
materials." 

In  HawJcworth  v.  Netvbery  (6),  Lord  Chancellor  Apsley,  having  iiawkworth 
spent  some  hours  in  consultation  with  Mr.  Justice  Blackstone,  "f- ^eivbenj. 
decided  that  an  abridgment,  where  the  understanding  is  employed 
in  retrenching  unnecessary  and  uninteresting  circumstances  which 
rather  deaden  the  narration,  is  not  an  act  of  plagiarism  upon  the 
original  work,  nor  against  any  property  of  the  author  in  it,  but 
an  allowable  and  meritorious  work.     It  requires  both  invention 

(y)  Story's  Uxors,  v.  Ilolcombe,  4  McLean  (Amer.),  p.  314. 

(«)  (1761),  Amb.  403;    Gyles  v.    fTiZcoa;,  (1740),  2  Atk.   141. 

(a)  It  is  no  defence  to  say  that  the  pirated  work  is  not  offered  for  sale 
itself,  but  merely  used  to  promote  the  sale  of  the  books  mentioned  in  it:  Hotten 
V.  Arthur  (1863),  1  H.  &  M.  603. 

(J)  (1774),  Lofft,  775;  Butterworth  v.  Robinson  (1801),  5  Ves.  709. 
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Oap.  viii.  and  judgment,  and  displays  frequently  a  deal  of  learning.  Lord 
Hardwicke  thus  stated  the  rule(c): — "Where  books  are  colour- 
ably  shortened  only,  they  are  undoubtedly  within  the  meaning  of 
the  Act  of  Parliament,  and  are  a  mere  evasion  of  the  statute,  and 
cannot  be  called  an  abridgment.  But  this  must  not  be  carried  so 
far  as  to  restrain  persons  from  making  a  real  and  fair  abridgment; 
for  abridgments  may,  with  great  propriety,  be  called  a  new  book, 
because  not  only  the  paper  and  print,  but  the  invention,  learning', 
and  judgment  of  the  author  is  shown  in  them,  and  in  many  cases 
are  extremely  useful  (d),  though  in  some  instances  prejudicial,  by 
mistaking  and  curtailing  the  sense  of  an  author  "  (e). 

But  an  injunction  will  be  granted  where  the  facts  and  the 
terms  in  which  the  facts  are  related  are  merely  the  same  in  both 
books.  Thus,  where  an  injunction  was  moved  for  to  restrain  the 
publication  of  a  book  entitled  "  Memoirs  of  the  Life  of  Mrs. 
Bellamy,"  which  was  alleged  to  have  been  pirated  from  a  book 
called  "An  Apology  for  the  Life  of  George  Anne  Bellamy,"  and 
it  appeared  in  evidence  that  Mrs.  Bellamy  Avas  author  of  the 
latter  work;  and  that  she  sold  the  copyright  to  the  plaintiff,  who 
printed  it  in  five  volumes  at  a  selling  price  of  fifteen  shillings; 
and  that  the  work  against  which  the  injunction  wais  prayed  was 
in  one  volume,  which  sold  for  two  shillings  and  sixpence;  upon 
passages  being  read  from  each  to  show  that  the  facts,  and  even  the 
terms  in  which  they  were  related  in  the  latter  work,  were  fre- 
quently taken  verbatim  from  the  original  one,  an  injunction  was 
immediately  granted  (/) . 
Butterworth  In  the  case  of  Butterworth  v.  Robiiison  (g),  a  motion  was  made 
wson.  ^jpQjj  certificate  of  the  bill,  for  an  injunction  to  restrain  the 
defendant  from  selling  a  work  entitled  "  An  Abridgment  of  Cases 
argued  and  determined  in  the  Courts  of  Law,  &c."  until  answer 
or  further  order.  A  copy  of  the  work  was  handed  to  the  Lord 
Chancellor.  In  support  of  the  motion,  it  was  stated  that  this  work 
was  by  no  means  a  fair  abridgment;  that,  except  in  colourably 
leaving  out  some  parts  of  the  cases,  such  as  the  arguments  of 
counsel,  it  was  a  mere  copy  verbatim  of  several  of  the  reports  of 

(c)  Gyles  V.   Wilcox  (1740),  2  Atk.  141. 

Id)  Hodges  v.  Welsh  (1840),  2  Ir.  Eq.  Rep.  266. 

(e)  This  paragraph  seems  to  confuse  the  distinct  questions  (a)  whether  an 
abridgment  is  an  original  work  entitled  itself  to  copyright,  and  (b)  whether 
the  abridgment  is  a  piracy  of  the  abridged  work.  There  is  little  doubt  that 
an  abridgment  is,  subject  to  the  rights  of  the  proprietor  of  the  copyright  in  the 
original,  itself  capable  of  acquiring  copyright:   see  ante,  p.  63. 

(/)  Sell  V.  Walker  (1784),  1  Bro.  G.  C.  451;  Story's  Exors.  v.  Ilolcomho, 
4  McLean  (Amer.),  308. 

(y)  (1801),  5  V«s.  709. 
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cases  in  the  Courts  of  law,  and  among  them  of  the  "Terra  ^^p.  VIII. . 
Reports,"  of  which  the  plaintiff  was  proprietor;  comprising  not 
a  few /cases  onlj,  but  all  the  cases  published  in  that  work;  the 
chronalogical  order  of  the  original  work  being  artfully  changed 
to  an^alphabetical  arrangement  under  heads  and  titles  to  give  it 
tjie^ppearance  of  a  new  work.  In  support  of  the  motion,  Bell  v. 
Walker  (^)  was  cited.  The  Lord  Chancellor  said:  "  I  have  looked 
at  one  or  two  cases,  with  which  I  am  pretty  well  acquainted,  aijd 
it  appears  to  me  an  extremely  illiberal  publication.  Take  tiao 
injunction  upon  the  certificate  of  the  bill  filed,  to  give  them  an 
opportunity  of  stating  what  they  can  upon  it." 

In  the  case  of  Siueet  v.  Benning  (i),  the  defendants  were  re-  Sweetv. 
strained  from  taking  verhatim  the  headnotes  from  a  series  of  law  ^^""'■"ff- 
reports  and  arranging  them  in  a  different  manner.  In  the  course 
of  his  judgment,  Jervis,  C.  J.,  remarked  as  follows: — "I  admit 
that  a  digest  may  be  made  from  a  copyright  work  without  piracy 
upon  it,  but  that  is  a  work  in  which  a  man  applies  his  mind  to,, 
the  labour  of  extracting  the  principles  of  the  original  work,  and 
by  his  labour  really  produces  a  new  work.  It  is  not  so  where  he 
merely  reduces  extracts  or  passages  of  another  man's  work  to  an 
alphabetical  order,  which  is  a  work  a  clerk  might  accomplish,  and 
requires  neither  learning  nor  study,  but  may  be  little  more  than 
a  merely  mechanical  operation  of  cutting  out  and  classifying  under 
certain  letters  of  the  alphabet.  In  one  of  the  cases  cited,  the 
'  Term  Reports  '  were  so  dealt  with,  and  it  was  held  to  be  a  piracy. 
I  think  that  case  is  decisive  of  the  present,  and  therefore  that  the 
plaintiffs  are  entitled  to  our  judgment." 

In  D'Almaine  v.  Boosey  (k),  the  question  arose  as  to  the  right  B'Almmne 
to  make  adaptations  of  music.    Lord  Lyndhurst,  then  Lord  Chief  "•  ^°°^''y- 
Baron,  observed  that  it  was  a  nice  question,  what  should  be  deemed 
such  a  modification  of  an  original  work  as  should  .absorb  the  merit 
of  the  original  in  the  new  oomposition.     "No  doubt,"  said  he, 
"  such  a  modification  may  be  allowed  in  some  cases,  as  in  that  of 
an  abridgment  or  a  digest.     Such  publications  are  in  their  nature 
original.    Their  compiler  intends  to  make  of  them  a  new  use;  not 
that  which  the  author  proposed  to  make.     Digests  are  of  great 
use  to  practical  men,  though  not  so,  comparatively  speaking,  to 
students.    The  same  may  be  said  of  an  abridgment  of  any  study; 
but  it  must  be  a  hond  fide  abridgment,  because-  if  it  contains 
many  chapters  of  the  original  work,  or  such  as  made  that  work 

(/»)   (1784),  1  Bro.  C.  C.  451. 
(«)   (1855),  16  C.  B.  459. 
(i)   (1835),  1  Y.  &  C.  288. 

C.  11 
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Gap.  VIII,  most  saleable,  the  maker  of  the  abridgment  commits  a  piracy. 
Now,  it  will  be  said  that  one  author  may  treat  the  same  subject 
very  differently  from  another  who  wrote  before  him.  That  ob- 
servation is  true  in  many  cases.  A  man  may  write  upon  morals 
in  a  manner  quite  distinct  from  that  of  others  who  preceded  him; 
but  the  subject  of  music  is  to  be  regarded  upon  very  different 
principles.  It  is  the  air  or  melody  which  is  the  invention  of  the 
author,  and  which  may  in  such  case  be  the  subject  of  piracy;  and 
you  commit  a  piracy  if,  by  taking,  not  a  single  bar,  but  several, 
you  incorporate  in  the  new  work  that  in  which  the  whole  meri- 
torious part  of  the  invention  consists." 
Ackenay.  jjj  Dickens  V.  Lee  (I),  the  plaintiff's  work  was  an  imaginative 

tale;  the  defendant  had  taken  the  fable,  the  characters,  the  inci- 
dents, the  names,  and  even  the  style  of  language.  It  is  to  be 
gathered  from  the  report  that  thus  using  all  the  plaintiff's  mate- 
rials, he  had  told  the  story  in  a  shorter  manner,  and  he  relied  upon 
abridgment  as  his  defence;  but  the  Court  held  that  such  an  abridg- 
ment was  not  an  exercise  of  mental  labour  deserving  the  character 
of  an  original  work,  and  granted  an  injunction,  putting  the  plain- 
tiff to  establish  his  right  at  law,  if  the  defendant  desired  it.  In 
this  case,  Vice-Chancellor  Knight  Bruce  is  reported  to  have  said 
that  he  was  not  aware  that  one  man  had  the  right  to  abridge  the 
works  of  another;  on  the  other  hand,  he  did  not  mean  to  say  that 
there  might  not  be  an  abridgment  which  might  be  lawful,  which 
might  bo  protected;  but  to  say  that  one  man  had  the  right  to 
abridge,  and  so  publish  in  an  abridged  form,  the  work  of  another, 
without  more,  was  going  much  beyond  his  notion  of  what  the  law 
of  this  country  was. 

Finally,  Lord  Hatherley,  when  Vice-Chancellor,  in  the  case  of" 
Tinsley  v.  Lacy  (m),  spoke  very  unfavourably  in  regard  to  the 
rights  of  an  abridger;  he  said:  He  must  confess  that  he  did  not 
agree  in  the  reasons  for  upholding  such  a  work  given  by  some 
learned  judges,  viz.,  that  an  abridger  was  a  benefactor.  He  should 
have  himself  regarded  him  rather  as  a  sort  of  jackal  to  the  public, 
to  point  out  the  beauties  of  authors. 

It  will  be  noticed  that  there  has  been  no  modern  decision  as  to  the 
rights  of  an  abridger,  and,  having  regard  to  the  tendency  of  later 
cases  to  depart  from  the  stringency  of  the  earlier  decisions  and  the 
recognition  of  the  principle  that  an  author  is  entitled  to  the  indi- 
rect, as  well  as  the  direct,  fruits  of  his  labour  (n),  it  is  considered 

(0  (1844),  8  Jur.  183. 

(to)  (1861),  1  H.  &  M.  747. 

(«)   Weatherby  v.  Interimtional  Eorse  Agency,   (1910)  2  Ch.   297, 
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probable  that  it  will  be  held  that  abridgments  oE  copjright  works    Cat.  VIII. 
are  no  longer  permissible. 

5th.  Copyright  may  be  infringed  by  reproducing  the  whole  or  By  trans- 
part  under  the  form  of  a  translation.  '''*'°'*' 

If  there  was  any  doubt,  under  the  old  law,  as  to  whether  a  trans- 
lation infringed  the  copyright  in  the  original  work  (o),  it  is  set 
at  rest  by  the  Act  of  1911,  which  expressly  includes  in  the  copy- 
right which  is  conferred  upon  an  author,  the  sole  right  "  to  produce, 
reproduce,  perform,  or  publish  any  translation  of  the  work  "  (p). 

If  A.'s  work  is  translated  by  B.,  and  C.  re-translates  from  B.'s  Re-trans- 
translatioii  into  the  original  language,  C.  infringes  A.'s  copy-  '^*'°"' 
right  (g). 

Tlie  right  to  prevent  public  performance  of  a  work  is  not  now  Infringement 
confined  to  musical  and  dramatic  works,  but  is  extended  to  all  performance 
works  (;■).  By  sect.  35  of  the  Act  "performance"  means  "any 
acoustic  representation  of  a  work  and  any  visual  representation  of 
any  dramatic  action  in  a  work,  including  such  a  representation 
made  by  means  of  any  mechanical  instrument."  Under  the  Lite- 
rary Copyright  Act,  1842  (s),  the  author  of  a  literary  work  had 
no  right  to  complain  of  portions  of  his  work  being  recited  or  read 
aloud  in  public  (t).  This  would  appear  to  be  no  longer  so.  The 
definition  of  "performance"  seems  wide  enough  to  cover  a  mere 
recitation,  oven  without  action  or  costume,  and  the  fact  that 
sect.  2  (1)  (vi)  expressly  authorises  "  the  reading  or  recitation  (u) 
in  public  by  one  person  of  any  reasonable  extract  from  any  pub- 
lished work,"  leads  to  the  inference  that  the  reading  or  recitation 
of  an.  unreasonable  extract  is  an  infringement.  In  considering 
whether  the  length  of  extract  recited  is  reasonable  or  unreasonable 
no  doubt  greater  latitude  will  be  permitted  in  the  case  of  recitations 
or  readings  from  non-dramatic  w^orks  than  from  dramatic 
works  (x) . 

It  is  no  longer  permissible,  as  it  was  under  the  old  law,  provided  Infringement 
the  actual  Avords  were  not  copied  (|/),  to  convert  a  novel  or  other  non-  tization  of 


(o)  Burnett  v.  Chetwood  (1720),  2  Meriv.  441;  of.  Cafe  v.  Devon  Xcu's- 
paper  Co.  (1889),  40  Ch.  D.  500.  A  translation  was  held  not  to  be  a  piracy 
in  America  {Stowe  v.  Thomas,  2  Am.  L.  R.  231),  and  in  India  {MaomiUan  v. 
Shamsul  (1895),  19  Ind.  L.  K.  (Bombay  Ser.)  557). 

(?j)  Sect.  1  (2)  (a);  Byrne  v.  Statist  Co.,  (1914)  1  K.  B.  022. 

\q)  Murray  v.  Bogue  (1852),  1  Drew.  353,  368. 

(f)  Sect.  1  (2). 

(«)  5  &  6  Vict.  0.  45. 

(<)  Per  Stirling,  J.,  Hanfstaengl  >'.  Empire  Palace,  (1894)  3  Ch.  109,  116. 

(«)  But  not  "singing." 

(»)  See  further  as  to  infringement  by  public  performance,  post,  p.   174. 

(V)  Seade  v.  Conquest  (1861),  9  C.  B.  755;  Timley  v.  Lacy  (1863),  32 
L.  J.  Ch.  535;   irnnie  #  Co.  v.  Seebohm  (1888),  39  Ch.  D.  73. 

11  (2) 


non-dramatic 
works. 
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^^"  ^^^'^'  dramatic  work  or  an  artistic  work  into  a  dramatic  work  bj  way  of 
performance  in  public  or  otherwise  (z) .  This  effects  a  consider-, 
able  extension  of  the  rights  of  the  proprietor  of  the  copyright  in 
a  novel,  because  the  result  is  to  give  protectioai  not  merely  to  the 
form  of  the  words  in  the  novel,  but  sometimes  to  the  situations 
contained  in  it,  so  that  if  it  is  found  that  a  series  of  incidents  in 
combination  have  been  taken  from  a  copyright  novel  an  injunc- 
tion will  be  granted,  even  though  there  is  not  a  single  sentence 
used  in  the  dramatic  work  which  is  similar  to  one  used  in  the 
novel  (a) . 
d  ouUti"*  It  is  no  defence  that  the  copying  is  made  for  the  purpose  of 

gratuitous  circulation  (6),  unless  it  be  for  private  study  or  re- 
search (c) :  nor  that  the  work  has  been  copied  not  directly  from  the 
work  itself,  but  only  indirectly  from  another  work  (d) . 
Certain  deal-        It  is  not  only  the  person  who  reproduces  or  publicly  performs 
pirated  copies  in  whole  or  in  part  a  copyright  work  who  is  liable  to  an  action  for, 
maybe  infringement:  persons  who  deal  with  infringing  copies  may  also 

infringement  °  '^.  .  .  nor  j 

of  copyright,    be  exposed  to  a  like  action,  but  in  this  case  only  if  they  do  so  know- 
ingly.   This  is  the  result  of  sect.  2  (2),  which  is  as  follows: — 

"  Copyright  in  a  work  shall  also  be  deemed  to  be  infringed 
by  any  person  who — 

(a)  sells  or  lets  for  hire,  or  by  way  of  trade  exposes  or  offers 

for  sale  or  hire;  or 

(b)  distributes  either  for  the  purposes  of  trade  or  to  such 

an  extent  as  to  affect  prejudicially  the  owner  of  the 
copyright;  or 

(c)  by  way  of  trade  exhibits  in  public;  or 

(d)  imports    for   sale    or   hire    into   any   part    of    His 

Majesty's  dominions  to  which  this  Act  extends, 
any  work  which  to  his  knowledge  infringes  copyright  or  would 
infringe  copyright  if  it  had  been  made  within  the  part  of  His 
Majesty's  dominions  in  or  into  which  the  sale  or  hiring, 
exposure,  offering  for  sale  or  hire,  distribution,  exhibition,  or 
importation  took  place." 
Meaning  of  "  Infringing,"  when  applied  to  a  copy  of  a  work  in  which  copy- 

copy  ™^^"^     right  subsists,  means  any  copy,  including  any  colourable  imitation 

(«)  Sect.  1  (2)  (o).  The  worda  "or  otherwise"  presumably  qualify  "per- 
formance "  not  "  public."  They  are  not,  it  is  thought,  intended  to  convey  that  a 
performance  in  private  of  a  dramatized  work  is  to  be  an  infringement  of 
copyright. 

(«)  Per  Cozens-Hardy,  M.   R.,   CorelU  v.    Gi-a)/   (1913),  30  T.   L.  R.    116. 

(J)  Novella  v.  Sudlow  (1852),  12  C.  B.  177;  Ager  v.  P.  &  0.  Steamshiv 
Co.  (1884),  26  Ch.  D.  637.  '^ 

(r)  Sect;  2   (1)  (i). 

(rf)   Cate  V,  Devon  Neiospnppr  (1889),  40  Ch,  D,'500, 
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made  or  im|ported  in  contravention  of  the  provisions  of  the  Copy-    Oat.  VIII. 
right  Act(e).     To  sell  a  work  which  has  been  lawfully  made, 
unless  it  was  made  in  a  foreign  country,  is  not,  therefore,  an 
infringement  of  copyright  (/) . 

The  section  does  not,  except  as  to  importation,  expressly  state  Acts  oom- 
that  the  act  complained  of  must  be  done  within  those  parts  of  the  must'be° 
world   to   which   the  Act   extends,  but   copyright   only    extends  committed 
throughout  the  parts  of  His  Majesty's  dominions  to  which  the  Act  jurisdiotion. 
extends  (g),  and  the  English  Courts  have  no  jurisdiction  to  enter- 
tain actions  for  infringements  of  copyright  committed  abroad  {h) . 
In  order,  therefore,  that  a  person  can  be  sued  for  knowingly  selling 
a  work  which  to  his  knowledge  infringes  copyright  it  must  be 
shown  that  the  sale  took  place  in  the  United  Kingdom,  and  the 
fact  that  goods  are  despatched  from  another  country  pursuant  to 
an  order  received  from  England  does  not  make  it  a  sale  in  Eng- 
land (i) .    Similarly,  an  agent  who  orders  goods  to  be  delivered  at 
a  foreign  port  to  an  English  firm  who  then  import  them  into 
England  does  not  "sell"  in  England  (fc). 

A  person  who  simply  attempts  to  effect  a  sale  does  not  thereby  Selling  or 
infringe  copyright  (Z),  unless  he  "by  way  of  trade  exposes  or  gaie°infnng^ 
offers  for  sale  or  hire"  the  infringing  article.     The  new  Act  does  ing works, 
not  go  so  far  as  the  Literary  Copyright  Act,  1842,  which  made  it 
an  infringement  of  copyright  for  any  one  knowingly  "  to  have  in 
his  possession  for  sale  or  hire"  an  imported  book  which  infringed 
copyright  (m) . 

As  wo  have  seen,  it  is  no  defence  to  any  one  who  has  directly  in-  Distribution 
fringed  copyright  to  say  that  he  did  so  without  the  intention  of  J^rp^es. 
making  any  profit  thereby  (ra),  but  in  order  to  render  liable  la 
person  who  merely  distributes  an  article  which  to  the  knowledge  of 
the  distributor  infringes  copyright,  it  must  be  shown  that  he  has 
done  so  "  either  for  the  purposes  of  trade  or  to  such  an  extent  as  to 
affect  prejudicially  the  owner  of  the  copyright."  It  is  not,  how- 
ever, very  easy  to  imagine  a  case  in  which  gratuitous  distribution 

(e)   Sect.    35. 

(/)  This  point  seems  to  have  been  overlooked  in  the  recent  case  of  Monckton 
V.  Pathe  Freres  ((1914)  1  K.  B.  395),  more  fully  considered  in  the  chapter  on 
"  Mechanical  Contrivances,"  Part  III.,  Chapter  V. 

{g)  Sect.  1  (1). 

(A)  Morocco  Bound  v.  Harris,  (1895)  1  Ch.  534. 

(j)  Badische  AniUn  und  Soda  Fabrih  v.  Basle  Chemical  Works,  (1898) 
A.   C.  200. 

(;i;'l  Saccharin  Corporation  v.  Seitmaijer,  (1900)  2  Ch.  659;  Badische  Amhn 
und  'Soda  Fabrik  v.  Hickson,  (1906)  A.  C.  419. 

(I)  Wolf  V.  Wood,  Times,  31st  Oct.,  1903;  Britain  v.  Kennedy  (1903), 
19  T.  L.  K.  122. 

(ot)  5  &  6  Viet.  c.  45,  a.  17. 

(«)  Novella  v.  Sudlow  (1852),  12  C.  B.  177. 
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would  not  prejudicially  affect  the  owner  of  the  copyright.  Like- 
M'ise,  "exhibition"  must  be  "by  way  of  trade." 

As  regards  importation  of  infringing  works,  again,  the  Act 
of  1911  is  not  so  stringent  as  the  Literary  Copyright  Act,  1842. 
Under  sect.  17  of  the  latter  Act  it  was  an  offence  to  import  piracies, 
whethei'  or  not  the  importer  had  knowledge  that  the  works  were 
piracies  (o).  Under  the  Act  of  1911,  to  render  the  importer  liable 
to  be  sued  as  an  infringer  of  copyright,  it  must  be  proved  that  ho 
imported  for  "  sale  or  hire  "  and  that  the  impoa-ted  works  "  to  his 
knowledge"  infringe  coiDyright;  but,  inasmuch  as  by  sect.  7  it  is 
provided  that  all  infringing  cojDies  of  "  any  work  in  which  copy- 
right subsists  or  of  any  substantial  part  thereof  "  are  to  be  deemed 
the  property  of  the  owner  of  the  copyright,  it  would  seem  that  an 
innocent  importer  who  deals  with  the  copies  in  his  possession  may 
be  liable  in  damages  for  the  conversion  of  what  is  not  his  own  pro- 
perty, but  the  property  of  the  owner  of  the  copyright  (j)) .  In  fact 
sect.  7  seems  calculated  in  m.a,iry  cases  to  deprive  any  person  who 
is  deemed  to  infringe  copyright  under  sect.  2  (2)  of  any  material 
benefit  arising  from  his  innocence. 

The  burden  of  proof  as  to  knowledge  appears  to  lie  upon  the 
plaintiff  (g),  and  the  best  metliod  of  proving  knowledge  is  by 
giving  notice  prior  to  instituting  proceedings  (r) .  The  defen- 
dant's ignorance  must,  however,  be  of  the  facts  and  not  Of  the 
law  (s),  and  probably  the  knowledge  of  an  agent  would  bo  imputed 
to  his  principal. 

(b)  Dramatic  and  Musical. 

In  considering  what  amount  of  copying  or  imitation  will  con- 
stitute piracy  of  a  dramatic  or  musical  work,  similar  rules  to  those 
already  laid  down  with  reference  to  literary  copyright  may  bc 
applied. 

Two  leading  cases  on  infringement  of  dramatic  copyright  arc 
the  cases  of  Planehe  v.  Brahain(t),  and  Chatterton  v.  Cai-e{n). 
In  the  first  of  these  cases  the  .defendant  used  the  words  of  two 
or  three  songs  of  the  plaintiff  as  the  vehicle  of  some  airs  in  an 
English  version  of  Weber's  opera  of  "  Oberon,"  and  the  action 
was  brought  under  the  above  Act.     The  rest  of  the  version  had 

(o)   Cooper  V.  WhitUnghmn  (1880),  15  Ch.  D.  601. 

(p)  As  to  seizure  of  piracies  by  the  Customs  authorities,  see  jwos^,  Chapter  IX., 
"  Civil  Eemedies  for  Infringement  of  Copyright." 

(g)  Cf.  sects.  2  (3),  8,  where  the  burden  of  proof  is  thrown  upon  the 
defendant. 

(>•)  Cooper  V.   Whittingham,  ubi  sup. 

(s)  Burton  v.  Sevan,  (1908)  2  Ch.  240. 

(<)  (1837),  4  Bing.  N.  C.  17. 

(»)  (1878),  L.  E.  10  0.  P.  572;  2  0.  P.  D.  42;  3  App.  Oas.  483. 
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been  written  by  another  person.  There  was  no  question  as  to  CJap.  VIII. 
appropriation  of  the  music;  and  Lord  Chief  Justice  Tindal  left 
it  to  the  jury  to  say  whether  there  had  been  a  representation  of  a 
part  of  the  plaintiff's  dramatic  production.  The  jury,  found  that 
there  had  been;  and  gave  a  verdict  accordingly  for  the  statutory, 
penalty.  Serjeant  Wilde  moved  to  set  aside  the  verdict  on  the 
ground  that  as  there  had  been  no  representation  of  a  part  of  thei 
plaintiff's  piece — the  words  of  the  songs  adapted  to  the  music 
being  immaterial  to  the  development  of  the  drama — the  defen- 
dant was  entitled  to  a  judgment.  But  the  Court  affirmed  the 
verdict,  holding  that  the  question  before  it  must  in  all  cases  be 
determined  by  a  jury.  "  It  is  difficult,"  said  the  Chief  Justice, 
"to  say  what  is  or  is  not  a  representation  of  a  part  of  a  dramatic 
production,  .  .  .  and  it  must  be  left  to  a  jury  to  determine  the 
fact." 

Tho  second  case  was  an  action  against  the  defendant  in  respect 
of  his  having  committed  an  infringement  of  the  copyright  ,of 
the  plaintiffs  in  a  drama  founded  on  the  novel  by  Eugene  Sue  called 
"  The  Wandering  Jew."  There  had  been  a  drama  in  French 
founded  on  the  same  novel,  and  the  version  claimed  by  the  plain- 
tiffs, prepared  by  Mr.  Lewis  and  assigned  by  him  to  them,  was  an 
adaptation  from  the  French.  The  defendant  had  since  brought 
out  another  adaptation,  which  it  was  alleged  was,  in  part,  an 
imitation  of  the  former,  and  had  thereby  committed  an  infringe- 
ment of  the  plaintiffs'  copyright.  The  judge  found  there  had 
been  two  "scenes  or  points"  of  the  plaintiffs'  drama  taken  by 
the  defendant  without  recourse  either  to  the  French  novel  or  to  the 
drama  constructed  from  it,  and  he  directed  the  verdict  to  be  entered 
for  the  defendant.  The  finding  was  as  follows:  "  I  find  in  this 
case  that  two  scenes  or  points  of  the  drama  of  the  defendant  have 
been  taken  direct  from  the  drama  of  which  Mr.  Lewis  was  the 
author  and  the  plaintiffs  the  assignees,  without  recourse  to  either 
the  French  novel  or  the  French  drama,  originals  common  to  the 
dramas  of  both  the  plaintiffs  and  defendant.  I  find  this,  first,  in 
respect  of  the  final  scene  of  the  defendant's  drama;  and  secondly, 
of  the  appearance  of  the  Wandering  Jew,  and  the  stage  business 
connected  with  that  appearance,  which  are  to  be  found  in  the  second 
scene  of  the  second  act  of  the  defendant's  drama,  and  in  the  fourth 
scene  of  the  first  act  of  the  plaintiffs'  drama.  I  find  that  the  drama 
of  the  defendant  is  not,  except  in  these  respects,  a  copy  from  or 
a  colourable  imitation  of  the  drama  of  the  plaintiffs.  I  direct 
the  verdict  to  be  entered  for  the  defendant.  I  assess  the  damages 
at  40s.  if  upon  argument,  as  provided  by  the  terms  agreed  to  at 
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Cap.  VIII.    the  trial,  the  Court  should  be  of  opinion  that  the  verdict  ought  to 
be  entered  for  the  plaintiffs."     The  case  was  argued  upon  a  rule 
obtained  to  enter  the  verdict  for  the  plaintiffs.     This  rule  was 
discharged  (jc),  and  on  appeal  this  decision  was  afiirmed  («/).    The 
plaintiffs  appealed  to  the  House  of  Lords,  and  it  was  argued  that 
the  scenes,  or  points,  as  they  were  called,  were  material,  valuable, 
and  striking  points,  and  affected  considerably  the  attractiveness 
of  the  drama,  and  no  one  doubted  that  they  had  been  copied  from 
the  plaintiffs'  production,  but  the  House  affirmed  the  decisions  of 
the  Courts  below.  Lord  Hatherley  saying:  "There  is'  indeed  one 
obvious  difference  between  the  copyright  in  books  and  that  in 
dramatic  performances.     Books  are  published  with  an  expecta- 
tion, if  not  a  desire,  that  they  will  be  criticised  in  reviews,  and  if 
deemed  valuable,  that  part  of  them  will  be  used  as  affording  illus- 
trations by  way  of  quotation  or  the  like,  and  if  the  quantity  taken 
be  neither  substantial  nor  material,  if,  as  it  had  been  expressed 
by  some  judges,  'a  fair  use'  only  be  made  of  the  publication,  no 
wrong  is  done  and  no  action  can  be  brought.     It  is  not,  perhaps, 
exactly  the  same  with  dramatic  performances.     They  are  not  in- 
tended to  be  repeated  by  others,  or  to  be  used  in  such  a  way  as  a 
book  may  be  used,  but  still  the  princijale  de  minimis  non  curat  lex 
applies  to  a  supposed  wrong  in  taking  a  part  of  dramatic  works,  as 
well  as  in  reproducing  a  part  of  a  book.    The  minimum  of  damages 
to  be  awarded  when  the  fact  of  damage  and  the  right  to  damages 
have  been  once  established,  was  no  doubt  fixed  because  of  the 
difficulty   of  proving  with   definiteness  what  amount  of  actual 
damage  had  been  sustained,  by  perhaps  a  single  performance  at  a 
provincial  theatre  of  a  work  belonging  to  a  plaintiff,  whilst  at  the 
same  time  his  work  might  be  seriously  depreciated  if  he  did  not 
establish  his  right  as  against  all  those  who  infringed  upon  it. 
...  I  think,  my  lords,  regard  being  had  to  the  whole  of  the  case, 
to  the  finding  of  the  Lord  Chief  Justice  that  the  parts  which  were 
so  taken  ^\ere  neither  substantial  nor  material  parts,  and  the  im- 
possibility of  damage  being  held  to  have  accrued  to  the  plaintiff 
from  such  taking,  and  the  concurrence  of  the  other  judges  before 
whom  the  case  was  brought,  that  this  appeal  should  be  dismissed, 
and  dismissed  with  costs  "  (z). 

It  is  worthy  of  note  here  that  when  the  question  was  raised 
in  the  Common  Pleas,  Lord  Coleridge  set  out  fully  the  reasons 
which  had  dictated  his  direction,  and  it  then  appeared  that  though 

(a;)  L.  E.  10  0.  P.  572.  (y)  2  C.  P.  D.  42. 

(»)  3  A.  C.  483,  492,  493. 
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the  finding  had  no  explicit  allegation  as  to  the  character  of  the  Oap.  VIII. 
"scenes"  or  "points"  which  it  finds  to  have  been  taken,  their 
immateriality  was  meant  to  be  conveyed.  "  These  points  so 
copied,"  said  he,  "were  not  parts  of  the  dialogue  or  composition 
of  the  plaintiffs'  drama,  but  were  in  the  nature  of  dramatic  situa- 
tions or  scenic  effects.  It  appeared  to  me  that  looking  to  the 
general  character  of  the  two  dramas  respectively,  the  extent  to 
which  the  one  was  taken  from  the  other  was  so  slight,  and  the 
effect  upon  the  total  composition  was  so  small,  that  there  was  no 
substantial  and  material  taking  of  any  one  portion  of  the  defen- 
dant's drama  from  any  portion  of  the  plaintiffs'  Therefore, 
though  I  felt  bound  to  find  that  there  was  a  taking  of  these  two 
small  points,  I  decided  to  enter  the  verdict  for  thie  defendant." 

In  another  case  the  defendant  had  dramatized  a  story  of  the 
plaintiff  and  had  extracted  almost  verhatiTn  from  the  tale  very 
considerable  passages  for  introduction  into  his  play.  Thus,  Act  I. 
consisted  of  674  lines:  47  of  these  were  stage  directions;  of  the 
remaining  627,  125  were  taken  verbatim  from  the  novel.  Some 
of  the  passages  extracted  were  prominent  and  striking  parts  of  the 
dialogue  contained  in  the  novel.  It  was  held  that  an  infringement 
had  been  committed,  and  that  all  passages  from  the  plaintiff's 
book  must  be  cancelled  {a) . 

As  to  what  amounts  to  such  substantial  identity  as  to  constitute  What 
piracy  is  well  illustrated  by  an  American  case  (&).     The  matter  g^stantial 
alleged  to  have  been  pirated  was  the  "  railroad  scene  "  in  Daly's  identity ._ 
play,  "  Under  the  Gaslight."    In  this  scene  is  represented  a  surface 
railroad  and  a  signal  station-shed,  in  which  a  woman,  at  her  owxi 
request,  is  locked  by  the  signalman,  who  then  disappears.     Next, 
are  seen  two  men,   one  of  whom  binds  the  other  with  a  rope, 
fastens  him  to  the  railroad  track,  and  leaves  him  to  bo  killed  by 
an  expected  train.     From  a  window  in  the  shed  the  woman  sees 
what  is  done,  hears  the  noise  of  the  approaching  train,  breaks  open 
the  door  with  an  axe,  and  frees  the  intended  victim  an  instant 
before  the  train  rushes  by. 

This  scene  was  reproduced,  but  with  variations,  by  Mr.  Bouci- 
cault  in  his  drama  entitled  "  After  Dark."  In  that  play  he  made 
one  of  the  characters,  from  a  wine  vault  where  he  had  been  thrown, 
see,  through  a  door  into  an  adjoining  vault,  two  persons  pass 
through  a  hole  in  the  wall  the  body  of  a  man  who  had  been  made 
unconscious  by  drugs.    With  an  iron  bar  he  enlarges  an  orifice  in 

(a)  Warne  v.  Seebohm  (1888),  39  Oh.  D.  73. 

(6)  Daly  v.  Palmer  (1868),  6  Blatch.   (Amer.)  256. 
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Cap.  VIII.  the  wall  of  the  vault,  which  opens  on  an  underground  railway, 
and  sees  lying  insensible  on  the  track  the  person  whose  body  has 
just  been  put  there  by  the  two  men  in  the  adjoining  vault. 
Hearing  the  noise  of  a  coming  locomotive,  he  quickly  makes  his 
way  through  the  opening  in  the  wall  and  moves  the  body  from 
the  track,  just  in  time  to  prevent  it  from  being  run  over  by  the 
passing  train. 

In  Daly's  drama  this  incident  occupied  the  third  scene  of  the 
fourth  act,  and  during  its  progress  there  is  considerable  conversa- 
tion between  the  several  characters  on  the  stage.  In  Boucicault's 
drama  it  was  represented  in  three  scenes  of  the  third  act,  chiefly 
by  action,  but  partly  by  monologue  spoken  by  one  of  the  characters 
after  he  has  seen  the  body  on  the  track. 

After  pointing  out  the  similarities  and  the  differences  between 
the  two  plays,  Mr.  Justice  Blatchford  continued: — "All  that  is 
substantial  and  material  in  the  plaintiff's  railroad  scene  has  been 
used  by  Boucicault  in  the  same  order  and  sequence  of  events,  and 
in  a  manner  to  convey  the  .same  sensations  and  impressions  to  those 
who  see  it  represented,  as  in  the  plaintiff's  play.  Boucicault  has, 
indeed,  adapted  the  plaintiff's  series  of  events  to  the  story  of  his 
play,  and,  in  doing  so,  has  evinced  skill  and  art;  but  the  same  use 
is  made  in  both  plays  of  the  same  series  of  events  to  excite,  by 
representation,  the  same  emotions  in  the  same  sequence.  There  is 
no  new  use,  in  the  sense  of  fehe  law,  in  Boucicault's  play  of  what  is 
found  in  the  plaintiff's  railroad  scene.  The  railroad  scene  in 
Boucicault's  play  contains  everything  which  makes  the  railroad 
scene  in  the  plaintiff's  play  attractive  as  a  representation  on  the 
stage.  As,  in  the  case  of  a  musical  composition,  the  air  is  the 
invention  of  the  author,  and  a  piracy  is  committed  if  that  in  which 
the  whole  meritorious  part  of  the  invention  consists  is  incorporated 
in  another  work,  without  any  material  alteration  in  sequence  of 
bars;  so  in  the  case  of  the  dramatic  composition,  designed  or 
suited  for  representation,  the  series  of  events  directed  in  writing 
by  the  author  in  any  particular  scene  is  his  invention,  and  a 
piracy  is  committed  if  that  in  which  the  whole  merit  of  the  scene 
consists  is  incorporated  in  another  work,  without  any  material 
alteration  in  the  constituent  parts  of  the  series  of  events,  or  in  the 
sequence  of  the  events  in  the  series. 

"  The  adaptation  of  such  series  of  events  to  different  characters 
who  use  different  language  from  the  characters  and  language  in 
the  first  play  is  like  the  adaptation  of  the  musical  air  to  a  different 
instrument,  or  the  addition  to  it  of  variations  or  of  an  accompani- 
ment.    The  original  subject  of  invention,  that  which  required 
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genius  to  construct  it  and  set  it  in  order,  remains  the  same  in  the  Cap.  VIII. 
adaptation .  A  mere  mechanic  in  dramatic  composition  can  make 
such  adaptation,  and  it  is  a  piracy  if  the  appropriated  scries  of 
events,  when  represented  on  the  stage,  although  performed  by- 
new  and  different  characters  using  different  language,  is  recog- 
nised by  the  spectator,  through  any  of  the  senses  to  which  the 
representation  is  addressed,  as  conveying  substantially  the  same 
impressions  to,  and  exciting  the  same  emotions  in  the  mind,  in 
the  same  sequence  or  order.  Tested  by  these  principles,  the  rail- 
road scene  in  Boucicault's  j^lay  is  undoubtedly,  when  acted,  per- 
formed, or  represented  on  a  stage  or  public  place,  an  invasion  and  ^ 
infringement  of  the  copyright  of  the  plaintiff  in  the  railroad  scene 
in  his  play." 

It  is,  of  course,  clear  that  there  can  be  no  plagiarism  in  drama-  Common 
tizing  the  same  incidents  taken  from  a  source  common  to  all  (c), 
but  it  may  be  different  where  great  originality  is  shown  (d). 
"Stage  business"  and  "gag"  are  not  the  subject  of  copyright, 
and  therefore  similarities  in  such  matters  cannot  be  made  the 
subject  of  an  action  for  infringement  of  copyright;  but  "where 
a  question  of  plagiarism  arises,  and  the  words  of  two  dramatic 
pieces  are  to  some  extent  similar,  it  is  legitimate  to  look  at  scenic 
effects  and  dramatic  situations  in  order  to  see  whether  they  do  not 
help  to  show  that  there  has  been  a  borrowing  of  an  idea,  or  of  an 
expression  of  an  idea,  by  the  one  piece  from  another  "  («).  In  a 
case  of  Scholtz  v .  Amasis  (/)  it  was  laid  down  by  the  Court  of 
Appeal  that,  as  a  matter  of  law,  for  the  subject  of  the  copyright 
to  obtain  protection,  it  was  necessary  for  it  to  be  embodied  in  the 
words,  and  that  a  similarity  of  plot  and  general  outline  was  not 
sufficient  to  constitute  infringement.  But  in  the  more  recent  case 
of  Corelli  v.  Gray,  where  Miss  Corelli  (^f),  the  novelist,  com- 
plained that  her  novel,  "  Temporal  Power,"  had  beeii  dramatized 
by  the  defendant  in  a  sketch  called  "  The  People's  King,"  it  was 
held  that  there  might  be  copyright  in  a  combination  of  stock 
incidents,  and  consequently  an  infringement  of  copyright,  although 
no  single  sentence  in  the  defendant's  play  was  similar  to  any. 
sentence  used  in  the  plaintiff's  novel.     In  a  case  {h),'  however, 

(c)  Reichardt  v.  Sapte,  (1893)  2  Q.  B.  308;  Rohl  v.  Palace  Theatre  (1911), 
28  T.  L.  K.  69;  Tate  v.  Fwlbrook,  (1908)  1  K.  B.  821;  Sees  v.  Bobbins, 
4th  July,  1914. 

(d)  holy  V.  Palmer,  supra. 

.  (e)  Per  Kennedy,  L.  J.,  Tate  v.  Fulbrook,  (1908)  1  K.  B.  821,  at  p.  834, 
see  ante,  p.  80.  ' 

(/)  C.  A.  1909. 

(?)  (1913),  29  T.  L.  R.  570;  on  appeal,  30  T.  L.  R.  IIG. 
(Ji)  Bees  V.  Bobbins,  Times,  6th  Feb.  1914;  on  appeal,  Times,  7th  July,  1914. 
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Cap.  VIII. 


Infringement 
of  the  copy- 
right in  a 
musical  com- 
position. 


where  the  defendant  had  admittedly  had  the  manuscript  of  the 
plaintiff's  melodrama  in  his  possession  at  one  time,  and  had  subse- 
quently iDroduced  a  melodrama  bearing  some  resemblance  to  that 
of  the  plaintiff,  the  Court  declined  to  hold  that  the  defendant  had 
been  guilty  of  piracy.    The  plaintiff  was  defeated  upon  the  finding 
of  fact  by  the  learned  judge  in  the  Court  of  first  instance  that  the 
defendant's  play  was  substantially  constructed  independently  of 
the  plaintiff's  play,  and  that  the  resemblances  between  the  two 
plays  were  only  of  the  same  nature  as  were  likely  to  arise  between 
any  two  melodramas  of  the  same  class.    In  the  course  of  his  judg- 
ment, the  Master  of  the  Rolls  stated  that  he  had  read  the  two 
plays,  and  was  satisfied  that  there  was  no  ground  for  the  con- 
tention that  the  defendant's  play  infringed  the  plaintiff's  copy- 
right, so  far  as  it  was  a  literary  production.    With  regard  to  the 
contention  that  in  the  case  of  an  alleged  infringement  of  dramatic 
copyright  it  was  sufficient  to  show  that  the  plot  was  taken,  although 
in  every  other  respect  there  might  be  no  similarity,  he  found  it 
difficult  to  understand  copyright  in  a  mere  plot.     He  did  not, 
however,  decide  the  case  U230n  that  ground,  but  upon  the  ground 
that  he  regarded  the  defendant's  play  as  an  original  production. 
He  did  not  think  that  the  circumstance  that  in  each  play  the  hero 
would  either  lose  a  fortune  or  fail  to  get  it,  unless  he  married 
before  a  certain  day,  and  that  the  fortune  was  secured  or  preserved 
by  a  marriage  at  the  last  moment  to  a  beggar  girl,  entitled  the 
plaintiff  to  say  that  her  dramatic  cojDyright  had  been  infringed. 
As  to  what  amounts  to  an  infringement  of  the  copyright  in  a 
musical  composition,  it  has  been  decided  that  to  publish,'  in  the 
form  of  quadrilles  and  waltzes,  tlie  airs  of  an  opera  in  ^^•hich  there 
exists  an  exclusive  copyright,  amounts  to  such.     In  D' Almaine  v. 
Boosey  {i),  the  plaintiff  published  first  the  overture,  and  then  a 
number  of  airs  and  all  the  melodies.     It  was  admitted  that  the 
defendant  had  jjublished  portions   of  the   opera  containing  the 
melodious  parts  of  it;  that  he  had  also  published  entire  airs;  and 
that  in  one  of  his  waltzes  he  had  introduced  seventeen  bars  in 
succession  containing  the  whole  of  the  original  air,  although  he 
added  fifteen  other  bars  which  were  not  to  be  found  in  it.     This, 
it  was  contended,  was  not  a  piracy:  first,  because  the  whole  of  each 
air  had  not  been  taken;  and,  secondly,  because  what  the  plaintiff 
had  purchased  of  the  original  author  was  the  entire  opera,  and  the 
opera  consisted,  not  merely  of  certain  airs  and  melodies,  but  of 
the  whole  score.     Lord.Lyndhurst,  Chief  Baron,  however,  held. 


(j)  (1885),  1  Y.  &  0.  288. 
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as  to  the  first  argument,  that  piracy  miglit  be  of  part  of  an  air  as  Cap,  viii. 
well. as  of  the  whole;  and  with  reference  to  the  second,  tliat, 
admitting  that  the  opera  consisted  of  the  whole  score,  yet  if  the 
plaintiff  was  entitled  to  the  work,  a  fortiori  he  was  entitled  to 
publish  the  melodies  which  formed  a  part.  The  Lord  Chief  Baron 
regarded  the  subject  of  music  on  a  different  principle  to  that  on 
which  ho.  regarded  other  literary  works;  for  he  would  not  admit 
that  the  adapting  for  dancing,  or  otherwise,  from  the  original 
composition,  in  which  some  degree  of  art  is  needed,  could  be 
deemed  such  a  modification  of  an  original  work  as  should  absorb 
the  merit  of  the  original  in  the  new  composition.  It  is  the  air  or 
melody  which  is  the  invention  of  the  author,  and  which  may,  in 
such  case,  be  tlie  subject  of  piracy;  and  a  piracy  is  committed  if, 
by  taking,  not  a  single  bar,  but  several,  that  in  which  the  whole 
meritorious  part  of  the  invention  consists  is  incorporated  in  the. 
new  work.  ' 

"If,"  said  Lord  Lyndhurst,  "you  take  from  the  composition  of 
an  author  all  those  bars  consecutively  which  form  the  entire  air  or 
melody,  without  any  material  alteration,  it  is  a  piracy;  though,  on 
the  other  hand,  you  might  take  them,  in  a  different  order,  or 
broken  by  the  intersection  of  others,  like  words,  in  such  a  manner 
as  should  not  be  a  piracy.  It  must  depend  on  whether  the  air 
taken  is  substantially  the  same  with  the  original.  Now,  the  most 
unlettered  in  music  can  distinguish  one  song  from  another,  and 
the  mere  adaptation  of  the  air,  either  by  changing  it  to  a  danae 
or  by  transferring  it  from  one  instrument  to  another,  does  not, 
even  to  common  apprehensions,  alter  the  original  subject.  The 
ear  tells  you  that  it  is  the  same .  The  original  air  requires  the  aid 
of  genius  for  its  construction,  but  a  mere  mechanic  in  music  can .  , 

make  the  adaptation  or  accompaniment.    Substantially,  the  piracy  ' 
is  when  the  appropriated  music,  though  adapted  to  a  different 
purpose  from  that  of  the  original,  may  still  be  recognised  by  tire 
ear.      The   adding  variations   makes  no   difference   in  the  prin- 
ciple "(fc). 

Under  the  old  law  it  was  held  that  perforated  rolls  and  other  Mechanical 

i-Ti-j.  J-  •!•  i.  ■    £  ■  contrivances. 

mechanical  devices  lor  reproducing  musical  airs  were  not  mtringe- 
ments  of  copyright,  upon  the  ground  that  they  could  not  be 
regarded  as  "  copies  "  of  a  sheet  of  music  {I);  but  the  Act  of  1911 
provides  that  it  shall  be  an  infringement  of  copyright  to  make  any, 

(k)  See  also  Fairlie  v.  Boosey  (1879),  4  A.  G.  711;  Leader  v.  Purday  (1849),  . 
7  C.  B.  4. 

(J)  Boosey  v.  IVhight,  (1900)  1  Ch.  122;  Newmarh  v.  National  Phonograph 
Co.  (1907),  23  T.  L.  R.  439;  Mahe  v.  Connor,  (1909)  1  K.  B.  575;  MoncUon 
V,  Gramofhone  Go.  (1912),  106  L.  T.  84, 
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Cap.  VIII.    record,  perforated  roll,  cinematograph  film,  or  other  contrivance 

by  means  of  which  a  literary,  dramatic  or  musical  work  may  be 

mechanically  performed  or  delivered  (m). 

Private  Jn  order  that  the  perforznance  of  a  work  may  be  an  infringe- 

periormances  ^      „  ....  ,        .        ,    "     i         .  ^^■    f    \ 

not  infringe-    ment  01  Copyright,  it  IS  necessary  that  it  takes  place  in  public  [n], 

'"™*"  a  strictly  private  performance  not  entitling  the  owners  of  the 

copyright  to  take  any  proceedings. 

Yet  a  representation  may  be  regarded,  as  a  public  one,  though 
the  privilege  of  admission  be  denied  to  the  general  public  and 
extended  only  to  certain  persons.  And  though  the  fact  that  no 
charge  is  made  for  admission  is,  no  doubt,  one  ingredient  in  deter- 
mining whether  the  j^erformance  bo  public  or  private,  yet  it  cannot 
in  all  cases  be  taken  as  conclusive.  For  as  the  object  of  the  law 
is  to  protect  the  proprietor  of  the  copyright  from  injury,  a  per- 
formance nominally  jDrivate,  but  in  reality  jiublic,  whether  a 
charge  be  made  for  admission  or  not,  would  be  restrained,  on  the 
ground  that  it  might  be  as  injurious  to  the  proprietor  as  if  the 
representation  had  been  public.  "Private  theatricals"  are  some- 
times given  by  amateur  performers  in  a  place  of  public  amuse- 
ment to  which  a  charge  is  made  for  admission.  This  undoubtedly 
would  be  regarded  as  a  representation  in  public,  although  only 
invited  persons  or  members  of  a  certain  society  were  privileged  to 
buy  tickets  of  admission. 

In  a  case,  however,  where  the  performance  was  in  the  room  of 
a  hospital  by  amateurs  for  the  entertainment  of  the  nurses  and 
others  connected  with  the  institution,  free,  though  the  governors 
of  the  hospital  paid  for  seats,  the  Court  held  that  the  room  where 
the  drama  was  represented  was  not  a  place  of  public  entertainment, 
and  consequently  the  performers  were  not  liable  to  damages  or 
penalties  under  the  Acts  (o). 

In  the  case  last  referred  to  the  Master  of  the  Rolls  said:  "It  is 
not  necessary  that  there  should  be  profit  made  by  the  representa-  , 
tion."  He  considered  that  the  place  need  not  be  habitually  kept 
for  the  exhibition  of  dramatic  entertainments.  A  representation 
in  a  nursery  by  children,  or  by  grown-up  persons  in  a  drawing- 
room,  is  not  an  infringement  because  it  is  obviously  domestic  and 
private.     So,  too,  a  "representation  for  the  amusement  of  friends 

()n)  Sect.  1  (2)  (d).  Sec  Chapter  "  Mechanical  Contrivances,"  post,  Part  III., 
Chap.  V. 

(»)  Under  the  3  &  4  Will.  IV.  c.  15,  the  representation  was  required  also  to 
be  in  a  "place  of  dramatic  entertainment":  see  Russell  v.  Smith  (1848),  13 
Q.  B.  217. 

(o)  Buch  V.  Bates  (1884),  12  Q.  B.  D.  79;  13  Q.  B.  D.  843;  cf.  Caird  v, 
Sime  (1887),  12  A.  C.  326;  Sclig  v.  Polyscope  Co.  (1911),  27  T.  L.  R.  554. 
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in  an  unfurnished  house  hired  for  the  occasion."  The  representa-  Cap.  VIII. 
tion  in  that  case  is  also  "domestic  and  private."  There  must  bo 
present  a  sufficient  part  of  the  public  who  would  also  go  to  a 
performance  licensed  by  the  author  as  a  commercial  transaction. 
"  Suppose  that  a  member  for  a  Parliamentary  borough  organizes 
dramatic  entertainments  to  which  the  inhabitants  are  admitted 
without  payment.  Suppose  that  an  amateur  company  chooses  to 
act  some  drama  for  a  charitable  object,  with  admission  upon  pay- 
ment of  money  or  by  tickets  issued  generally.  In  each  of  these 
instances  an  infringement  of  the  statute  has  been  committed." 
Fry,  L.  J.,  while  agreeing  that  the  place  need  not  be  habitually 
used  for  dramatic  entertainments  and  that  the  representation  need 
not  be  for  reward  or  hire,  differed  as  to  the  necessity  for 
publicity  (p),  holding  that  "  there  may  be  internal  and  domestic 
representations  which  are  well  within  the  purview  of  the  statute, 
as  when  a  nobleman  gives  a  dramatic  performance  in  his  mansion 
to  guests  staying  in  his  house,  and  to  invited  residents  in  the 
neighbourhood — what  would  be  the  chance  of  the  next  company 
which  camo  to  the  adjoining  town  to  perform  the  same  piece, 
getting  together  as  good  an  audience  as  they  could  get  had  the 
piece  not  been  performed  in  the  nobleman's  mansion?  " 

It  was  held,  under  the  old  law,  that  a  person  who  had  let  for  Liability  of 
hire  a  place  of  entertainment  for  public  performance  of  songs  and  .,yho^ieta°a 
music  was  not,  from  the  mere  fact  of  letting,  to  be  held  liable  if  plaoe  of  en- 

.    ,  .11  PI  .  n  tertamment. 

copyright  songs  were  sung  without  the  consent  ot  the  proprietors  or 
the  copyright  (g) .  But  in  the  case  of  Marsh  v .  Conquest  (r)  the 
defendant  was  the  owner  and  manager  of  the  Grecian  Theatre, 
and  for  £30  he  had  let  for  one  night  to  his  son,  who  was  the 
stage  manager,  the  use  of  the  theatre,  company,  and  all  persons 
employed.  The  son  selected  and  brought  out  a  play,  for  which 
representation  the  Court  held  the  defendant  liable.  The  judg- 
ment was  based  on  the  fact  that  the  defendant  had  the  control  and 
management  of  the  theatre  and  the  company  during  that  perform- 
ance. "I  think,"  said  Erie,  C.  J.,  "the  defendant  is  responsible 
for  that  representation.  He  was  the  proprietor  of  the  theatre,  and 
had  entire  control  over  the  establishment  and  all  belonging  to  it; 
and  what  was  done  by  his  son  was  done  by  his  permission.     The 

(p)  There  is,  of  course,  under  the  new  Act  no  doubt  as  to  the  necessity  for 
publicity.  The  Act  (3  &  4  Will.  IV.  o.  15)  only  required  that  the  performance 
should  take  place  at  a  "  place  of  dramatic-  entertainment."  The  dissenting 
judgment  of  Fry,  L.  J.,  in  Duck  v.  Sates  may  therefore,  it  is  thought,  be 
ignored. 

(?)  Bussell  V.  Briant  (1849),  8  C.  B.  836;  Zijon  v.  Knowles  (1863),  3 
B.  &  S.  556. 

(»■)  (1864),  17  O.  B.  418, 
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Cap.  VIII.  case  oi  Lyon  v.  Kuoirles  seems  to  me  to  recognise  that  distinction. 
There  the  defendant  merely  let  his  theatre  with  the  scenery,  scene- 
shifters,  bands,  lights,  &c.  to  Dillon,  who  brought  his  own  com- 
pany to  represent  pieces  of  his  own  selection,  the  plaintiS  having 
no  control  whatever  over  any  person  employed  in  the  representa- 
tion. Here,  however,  the  piece  is  performed  by  the  defendant's 
own  corps  dmmatiqne,  his  son  being  one  of  them;  and  the  per- 
formance takes  place  for  the  defendant's  profit  to  the  extent  of 
£30.  I  think,  therefore,  it  is  impossible  to  say  that  the  defendant 
did  not  cause  the  piece  to  be  represented." 

So  in  another  case  (s),  the  defendant  was  the  proprietor  of  a 
musie-hall,  and  had  engaged  a  singer  who  on  numerous  occasions 
sang  a  song  called  "  We  are  going  to  reform  some  day,"  the  copy- 
right of  which  was  in  the  plaintiff  as  assignee.  The  defendant  at 
the  trial  denied  that  he  had  directed  the  song  to  be  sung;  he  was 
in  the  hall  when  it  was  being  sung,  but  had  never  heard  the  whole 
of  it.  The  Court  held  that  inasmuch  as  the  singer  was  hired  by 
the  defendant  to  sing  what  songs  he  liked  and  no  supervision  or 
control  was  exercised  as  to  copyright,  there  was  evidence  of  agency 
and  authority  to  sing  the  song  complained  of. 

It  was  argued  that  an  authority  to  do  an  unla'^Arful  act  could  not 
be  presumed,  and  that  the  presumption  should  be  that  under  a 
gener^  or  implied  permission  to  sing  what  the  artiste  chose,  only 
songs  which  could  not  be  lawfully  sung  would  be  selected;  but  it 
was  considered  that  there  having  been  a  general  permission  by 
the  defendant  to  sing,  the  true  inference  was  that  he  took  the 
chance  of  the  songs  sung  being  such  as  could  be  lawfully  or  un- 
lawfully sung. 

The  cases  of  Marsh  v.  Conquest  and  Monaghan  v.  Taylor,  it 
is  presumed,  still  represent  the  law,  and  that  a  person  is  liable 
for  directly  infringing  a  performing  right  if  the  performers  can 
fairly  be  regarded  as  his  servants,  or  as  authorised  by  him  to 
perform  the  particular  piece  {t),  even  although  he  be  ignorant  that 
the  works  are  to  be  performed  without  the  consent  of  the  proprietor 
of  the  performing  right.  But  now,  hj  sub-sect.  (2)  of  sect.  2  of  the 
Copyright  Act,  1911,  "  a  j)erson  who  for  his  private  profit  permits 
a  theatre  or  other  place  of  entertainment  to  be  used  for  the  per- 
formance in  public  "  of  any  work  without  the  consent  of  the 
owner  of  the  copyright  is  to  be  deemed  to  infringe  copyright, 
"  unless  he  was  not  aware  and  had  no  reasonable  ground  for  sus- 
jDecting  that  the  performance  would  be  an  infringement  of  copy- 

(s)  Monaglum  v.  Taylor  (1885),  2  T,  L.  E.  685. 
(t)  Ante,  pp.  135,  136. 
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right."    This  sub-section  seems  to  overrule  the  cases  of  Bussellv.    *-'*p-  VIII. 
Briani  (m)  and  Lyon  v.Knowles  (m),  unless  innocence  can  be  proved. 

It  v(fill  be  noticed  that  in  order  to  bring  the  case  within  this  The  user  ^ 
sub-section,  the  defendant  must  have  permitted  user  "for  his  his  private 
private  profit,"  so  that  a  person  who  gratuitously  allows  a  place  Profit." 
to  be  used  for  a  public  performance  is  not  liable  under  the  sub- 
section, but  the  person  "permitting"  need  not  necessarily  be 
remunerated  by  a  fixed  rent;  it  would  be  sufficient  if  he  were  to 
receive  a  share  of  the  profits,  even  if  there  were  in  fact  no  profits, 
for  he  none  the  less,  it  is  thought,  permits  the  place  of  enter- 
tainment-to  be  used  "for"  his  private  profit  (a;).  There  is  a 
growing  practice  amongst  proprietors  of  hotels  and  restaurants 
to  engage  orchestras  to  play  during  specified  hours,  with  a  view 
to  attracting  customers.  These  proprietors,  it  is  submitted, 
permit  their  premises  to  be  used  for  the  performance  of  the  pieces 
played  for  their  "  private  profit,"  and  consequently  may  be  liable 
under  this  sub-section  if  the  orchestra  were  to  play  copyright 
music  without  the  permission  of  the  owner  of  the  copyright  (y). 

The  place  in  which  the  public  performance  takes  place  must  be  Performance 

a  "theatre  or  other  place  of  entertainment."    Under  the  3  &  4  "theatre or 

Will.  IV.  c.  15,  the  performance  had  to  be  at  a  "  place  of  dramatic  other  place 

,,         i     .  .  .  n  of  entertain- 

entertainment,     and  the  question  arose,  m  several  cases,   as  to  ment." 

the  meaning  of  this  expression.  The  cases  of  Russell  v.  Smith  (z) 
and  Wall  v.  Taylor  (a)  appear  to  be  authorities  to  the  effect 
that  the  very  fact  that  a  dramatic  entertainment  to  which  the 
public  are  invited  is  given  in  a  particular  building  makes  that 
building,  for  the  time  being,  a  "  place  of  dramatic  entertainment," 
and  that  that  is  sufficient  to  satisfy  the  statute.  In  the  latter 
case,  Brett,  M.  K.,  is  reported  to  have  definitely  stated:  "per- 
forming a  dramatic  piece  makes  the  place  where  it  is  performed 
a  place  of  dramatic  entertainment  "(b).  In  the  later  case  of 
Dticlc  V.  Bates  (c),  however,  the  Master  of  the  EoUs  qualified 
this  dictum.  "  Is  a  breach  of  the  statute,"  he  says  (d),  "  com- 
mitted only  when  a  dramatic  piece  is  represented  in  a  place  ordi- 
narily kept  for  dramatic  entertainment?  If  this  question  is  to 
be  answered  in  the  affirmative,  the  statute  will  be  infringed  only 
when  the  performance  takes  place  in  a  licensed  theatre.     But  a 

(«)  Ubi  supra. 

(x)  Qutere,  whether  an  agent  who  received  a  commission  for  letting  a  theatre 
could  be  aaid  to  "  permit "  the  use  of  the  theatre  for  his  private  profit. 
Probably  not. 

(y)  Sarpy  v.  Holland,  (1908)  2  Oh.  198;  Monaghan  v.  Taylor,  supra. 

(a)  (1848),  12  Q.  B.  217. 

(a)  (1883),  11  Q.  B.  D.  102.  (b)  At  p.  408. 

(c)  (1884),  13  Q.  B.  D.  843.  (d)  At  p.  846. 

c.  12 
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Cap.  VIII.  dramatic  piece  may  be  acted  elsewhere  than  in  a  licensed  theatre, 
and  persons  without  the  author's  consent  may  act  his  drama  in 
places  not  habitually  devoted  to  dramatic  entertainment.  In  my 
opinion,  in  order  to  come  within  the  prohibition  of  the  statute, 
a  place  need  not  be  kept  habitually  for  the  exhibition  of  dramatic 
entertainments:  it  is  not  correct  to  say  that  the  statute  is  infringed 
only  when  the  place  is  habitually  used  for  dramatic  entertain- 
ments. It  seems  to  have  been  supposed  that  I  said  that  the 
representation  of  a  dramatic  piece,  wherever  it  may  be  acted, 
makes  the  place  where  it  is  performed  a  place  of  dramatic  enter- 
tainment. I  believe  I  did  not  say  so;  but  if  I  did  I  was  wrong. 
I  do  not  pretend  to  have  expressed  myself  with  sufficient  clearness, 
but  I  do  not  think  that  my  words  will  really  bear  that  construc- 
tion. In  describing  the  place  to  which  the  statute  is  to  apply, 
the  legislature  uses  the  words,  '  any  place  of  dramatic  entertain- 
ment.' From  these  words  it  is  obvious  to  me  that  there  is  some 
place  where  a  dramatic  piece  may  be  represented  without  an  in- 
fringement of  the  statute:  if  it  is  not  a  place  of  dramatic  enter- 
tainment, no  breach  is  committed:  the  statute  requires  that  the 
dramatic  representation  shall  be  performed  at  a  place  of  dramatic 
entertainment."  Applying  these  observations  to  the  Copyright 
Act,  1911,  it  may  be  urged  that  when  the  legislature  refers  to  a 
person  who  permits  the  use  of  a  "  theatre  or  other  place  of  enter- 
taiment,"  it  is  obvious  that  it  does  not  intend  to  include  "  any 
place  whatsoever."  Moreover,  the  fact  that  "place  of  entertain- 
ment "  is  used  in  conjunction  with  the  word  ''  theatre  "  suggests 
that  possibly  the  ejusdem  generis  construction  should  be  applied, 
and  that  the  sub-section  is  only  intended  to  apply  to  lessors  of 
theatres  and  other  places  of  entertainment  of  a  Like  character. 
On  the  other  hand,  the  fact  that  the  lessor  can  plead  ignorance 
as  an  excuse  is  a  strong  argument  in  favour  of  not  limiting  the 
expression  in  this  manner,  for  there  can  be  no  logical  ground  for 
distinguishing  between  a  person  who  lets  a  theatre  and  a  person 
who  lets  a  barn  for  the  purpose  of  a  public  performance  of  a  piece 
which  the  lessor  knows  to  be  an  infringement  of  copyright, 
although  the  law  might  require  a  greater  degree  of  care  from  the 
lessor  of  a  place  habitually  used  for  public  performances  of  plays 
than  from  the  lessor  of  a  building  which  is  ordinarily  used  for 
totally  different  purposes. 
Burden  of  Tho  burden  of  proof  as  regards  ignorance  seems  to  lie  upon  the 

^''°°  ■  defendant.    This  was  not  so  under  the  Copyright  (Musical  Com- 

positions) Act,  1888  (e)  (now  repealed),  where  the  plaintiff  had 

(«)  51  &  52  Vict.  c.  17,  3.  3. 
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to  prove  that  the  person  permitting  his  premises  to  be  used  for  an    Cap,  viii. 
unauthorised  representation  or  performance  had  done  so  "  wjl- 
fully"  (/). 

(c)  Artistic. 

There  is,  in  some  cases,  greater  difficulty  in  determining  what  Distinguish- 
is  an  infringement  of  the  copyright  in  an  artistic  work  than  in  ofirtistio^^* 
either  a  literary  work  or  a  dramatic  work.     There  is  no  great  pi™oies. 
variety  in  the  methods  by  which  a  literary  or  dramatic  work  can 
be  reproduoed  or  performed,  but  the  general  idea  or  design  of  a 
picture  can  be  conveyed  in  a  variety  of  ways — by  lithography, 
photography,  sculpture,  or  even  by  tableaux  vivants,  and  it  may 
be  copied  upon  paper,  canvas,  or  any  other  material,  with  the 
object  either  that  the  copy  shall  be  sold  as  a  distinct  article  or 
used  to  embellish  another  article. 

In  considering  how  far  the  cases  decided  under  the  old  law  What  were 
apply  to  the  Act  of  1911,  it  may  be  well  to  point  out  the  differences  unSwd 
in  the  language  employed.  The  Fine  Arts  Copyright  Act,  '*^- 
1862  (g),  provided  by  sect.  1  that  the  copyright  in  a  picture, 
drawing,  or  photograph,  should  confer  "  the  sole  and  exclusive 
right  of  copying,  engraving,  reproducing,  and  multiplying  such 
painting  or  drawing,  and  the  design  thereof,  or  such  photographs, 
and  the  negative  thereof,  by  any  means  and  of  any  size  ";  and 
by  sect.  6  of  the  same  statute,  penalties  were  imposed  upon  any 
person  who,  without  the  consent  of  the  proprietor  of  the  copy- 
right, should  "  repeat,  copy,  colourably  imitate,  or  otherwise 
multiply  .  .  .  any  such  work  or  the  design  thereof."  In  the 
case  of  engravings,  copyright  was  infringed  by  any  person  who 
"  shall  copy  in  the  whole,  or  in  part,  by  varying,  adding  to,  or 
diminishing  from  the  main  design  "  (h);  and,  in  the  case  of  works 
of  sculpture,  by  any  person  who  should  make  or  import  "  any 
pirated  copy  or  pirated  cast  "  of  the  original  sculpture  (i).  Under 
the  Copyright  Act,  1911,  the  proprietor  of  the  copyright  in  an 
artistic  work  has  the  sole  right  to  produce  or  reproduce  his  work 
or  any  substantial  part  thereof  in  any  material  form  whatever  (k), 
and  his  copyright  is  infringed  by  any  person  who  invades  this 
right  without  his  consent  (Z).  There  is  no  reference  in  this  Act 
to  the  "  design  "  of  the  artistic  work. 

(/)  Sarpy  V.  Holland,  (1908)  2  Ch.  198;  Moul  v.  Coronet  Theatre,  Times, 
11th  Dec.  1901 ;  on  appeal,  Times,  4th  Feb.  1903. 
(</)  25  &  26  Vict.  c.  68. 

(A)  17  Geo.  III.  0.  57.  («)  54  Geo.  HI.  c.  56,  s.  3. 

(ft)  Sect.  1  (2).  ll)  Sect.  2  (1). 

12(2) 


180 


THE  LAW  OF  COPYRIGHT. 


Cap.  VIII. 

Probably,  no 
alteration  in 
law  made  by 
Act  of  1911. 


' '  Living 
pictures." 


It  is  doubtful  whether  the  new  Act  has  made  any  alteration 
in  the  law  as  to  what  is  a  direct  infringement  of  the  copyright 
in  an  artistic  work.  The  absence  of  any  reference  to  the  "  design  " 
of  the  work  is  probably  not  material.  There  was  no  reference  to 
the  "  design  "  in  the  old  Engraving  Acts,  but  Lindley,,  L.  J.,  in 
the  case  of  Hanfstaengl  v.  Empire  Palace  (to),  remarked: 
"  although  it  is  very  true,  as  was  pressed  upon  us  by  Mr.  Scrutton, 
that  the  word  '  design '  is  not  used  in  the  Engraving  Acts,  still 
the  object  of  the  Acts  in  protecting  engravings  is  exactly  the 
same  as  the  object  which  the  legislature  had  in  view  in  protecting 
paintings,  drawings,  and  photographs  in  this  Act."  Again, 
although  some  of  the  old  cases  seem  to  turn  upon  the  meaning  of 
the  word  "  copy  " — a  word  which  does  not  appear  in  the  Act  of 
1911 — it  is  not  very  easy  to  draw  any  distinction  between  a 
"  reproduction "  and  a  "  copy."  In  fact  the  language  of  the 
Fine  Arts  Copyright  Act,  1862  (n),  differs  very  slightly  from 
that  of  the  Act  of  1911,  for  by  the  first-named  Act  the  author 
of  every  original  painting  was  given  the  exclusive  right  of  "  copy- 
ing .  .  .  reproducing  and  multiplying  such  painting  ...  by 
any  means." 

The  meaning  of  these  words  was  fully  considered  in  the  series 
of  cases,  known  as  the  "  Living  Picture"  cases  (o). 

The  defendants,  the  Empire  Palace,  in  the  year  1894,  pro- 
duced on  their  stage  certain  tableaux  vivants,  which  were  intended 
to  be  representations  of  pictures  the  copyright  in  which  belonged 
to  the  plaintiff.  The  representations  were  exact  reproductions, 
as  tableaux  vivants,  of  the  pictures,  and  the  backgrounds,  taken 
from  photographs  of  the  original  pictures,  were  painted  on  canvas, 
the  whole  being  enclosed  in  a  large  gilt  frame.  The  plaintiff  gave 
notice  of  motion  for  an  interlocutory  injunction  to  restrain  this 
exhibition,  contending  that  the  groups  of  living  persons  were  a 
reproduction  of  the  design  of  his  pictures  within  the  meaning  of 
the  Act  of  1862.  The  motion  coming  on  for  hearing  before 
Mr.  Justice  Stirling,  that  learned  judge  was  of  opinion  that  the 
representation  of  the  designs  of  the  pictures  by  means  of  groups 
of  living  persons  was  no  infringement  of  the  plaintiff's  rights, 
and  upon  the  defendants  undertaking  to  keep  until  the  trial  the 
backgrounds  to  the  "  Living  Pictures,"  or  to  take  and  keep  photo- 
graphs of  the  backgrounds  used  in  respect  thereof,  and  to  keep  an 


(m)  (1894)  2  Ch.  1,  at  p.  6. 
(«)  25  &  26  Vict.  c.  68,  s.  1. 

(o)  Hanfstaengl  v.  Empire  Palace,  (1894)  2  Ch.  1;  Sanfstaengl  v.  Newnes, 
(1894)  3  Ch.  109;  Hanfstaengl  v.  Baines,  (1895)  A.  C.  20. 
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account  of  the  moneys  received  at  all  exhibitions  at  which  any  such  Cap.  VIII. 
backgrounds  were  exhibited,  and  the  number  of  times  each  such 
background  was  exhibited,  no  order  was  made  on  the  motion. 
The  plaintiff  thereupon  appealed  to  the  Court  of  Appeal,  who  con- 
firmed the  opinion  of  Mr.  Justice  Stirling,  and  dismissed  the 
appeal  (p). 

In  giving  judgment.  Lord  Justice  Lindley,  after  referring  to 
the  terms  of  sect.  1  of  the  Act,  said:  "  We  are  asked  to  say  that 
the  words  '  copying  and  reproducing  by  any  means  '  include  repro- 
ducing in  the  sense  of  imitating  or  representing  by  means  not 
equivalent  to  drawing  or  painting  or  photographing,  or  any  such 
means,  but  by  totally  different  means,  by  the  exhibition  of  living 
figures.  Is  that  what  is  aimed  at?  It  appears  to  me  obviously 
and  plainly  it  is  not.  When  we  look  at  the  language  used,  where 
an  idea  of  that  kind  was  present  to  the  mind  of  the  legislature, 
we  find  a  totally  different  class  of  words  selected.  The  word 
'  represent '  is  the  word  used  in  the  Dramatic  Copyright  Act 
(3  &  4  Will.  IV  c.  15),  but  there  is  not  a  word  about  representing 
in  the  Act  with  which  we  are  dealing.  It  does  not  say  that  the 
author  of  a  picture  shall  be  entitled  to  prevent  anybody  from 
representing  his  picture.  It  is  intended  to  protect  the  author  of 
the  picture  from  anybody's  producing  a  painting,  drawing,  or 
photograph  of  his  picture  so  as  to  compete  with  him  in  the 
market.  The  language  appears  to  me  to  be  incapable  of  being 
stretched  soas  to  touch  such  a  representation  as  is  sought  to  be 
restrained  by  this  case.  Light  is  thrown  upon  the  true  construc- 
tion of  sect.  1  by  sect.  6,  which  provides  for  the  forfeiture,  and 
sect.  10,  which  prohibits  the  importation  of  copies  unlawfully 
made.  Those  sections  are  not  applicable  to  this  Act  if  it  is 
construed  as  tije  plaintiff  asks  us  to  construe  it.  But  I  do  not  rely 
so  much  upon  those  sections  a,s  upon  the  clear,  and  what  I  con- 
sider the  unquestionable,  meaning  and  intention  of  Parliament 
in  passing  this  series  of  Acts.  If  we  are  to  go  out  of  the  language 
and  look  further,  I  think  a  good  deal  of  light  is  thrown  upon  this 
question  by  the  case  of  Dicks  v.  Brooks  (q),  because,  although 
it  is  very  true,  as  was  pressed  upon  us  by  Mr.  Serutton,  that 
the  word  '  design '  is  not  used  in  the  Engraving  Acts,  still,  the 
object  of  the  Acts  in  protecting  engravings  is  exactly  the  same  as 
the  object  which  the  legislature  had  in  view  in  protecting  paint- 
ings, drawings,  and  photographs  in  this  Act.  It  was  not  in- 
tended to  give  them  the  right  to  restrain  Madame  Tussaud  from 

(p)  Hanfytaengl  v.  Empire  Palace,  (1894)  2  Ch.  1. 

Iq)  (1880),  15  Ch.  D.  22,  post,  p.  187.  ,  ,      , 
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Cap.  VIII.  exhibiting  a  representation  of  a  painting  in  waxwork;  but  to 
restrain,  people  from  producing  something  which  would  compete 
in  the  market  with  the  originals  or  with  authorised  copies  of 
them." 

So  Lord  Justice  Kay:  "A  reproduction  of  a  painting  must, 
one  would  think,  be  by  another  painting  or  something  which' 
is  equivalent  to  another  painting.  The  argument  has  been  rather 
put  on  the  ground  that  this  is  a  reproduction  of  '  the  design 
thereof  '  within  the  meaning  of  the  Act.  What  does  '  reproduc- 
tion '  really  mean?  Reproduction  is  producing  again.  Is  this  a 
producing  again  the  design  of  this  painting  within  the  meaning 
of  the  Copyright  Act?  I  cannot  think  that  it  is.  It  seems  to  me 
that  in  order  to  reproduce  the  painting  you  must  have  something 
which  itself  is  and  would  be  properly  described  as  a  picture." 

This  case  subsequently  went  to  trial,  when  the  Court  adhered 
to  its  former  opinion  as  to  the  groups,  but  held  that  the  back- 
grounds were  infringements  of  the  plaintiff's  copyright  (r). 

At  the  same  time  that  the  plaintiff,  in  the  case  above  referred 
to,  commenced  his  proceedings  against  the  Empire  Palace  he  also 
took  proceedings  against  two  daily  newspapers — the  "  Daily 
Graphic  "  and  the  "  Westminster  Biidget  " — for  having  published 
in  their  papers  sketches,  made  by  artists  who  had  visited  the 
Empire,  of  the  tableaux  vivants  that  had  been  represented  on  the 
stage  of  the  theatre,  alleging  that  these  sketches  were  infringements 
of  the  copyright  of  his  pictures,  though  the  sketches  were  not  taken 
directly  from  the  pictures,  but  indirectly  through  the  tableaux 
vivants.  Mr.  Justice  Stirling  held  that,  though  the  tableaux 
vivants  were  not  themselves  infringements  of  the  plaintiff's  copy- 
right, nevertheless  the  sketches  published  in  the  newspapers  were 
reproductions  of  the  design  of  the  pictures,  and  he  granted  an 
injunction  (s). 

From  this  decision  the  "  Westminster  Budget  "  did  not  appeal, 
but  the  "  Daily  Graphic  "  did,  and  succeeded  in  obtaining  a 
reversal  of  Mr.  Justice  Stirling's  decision  in  the  Court  of 
Appeal  (t),  and  the  decision  of  the  Court  of  Appeal  was  finaUy, 
affirmed  by  the  House  of  Lords  (u). 

Mr.  Justice  Stirling  considered,  on  the  authority  of  Ex  parte 
Beat  (x),  that  the  fact  that  the  sketches  were  indirect,  and  not 

(r)  (1895),  11  T.  L.  E.  314,  368;   (1896),  W.  N.  76. 

(s)  Eanfstaengl  v.  Newnes,  (1894)  3  Oh.  109. 

it)  Ibid. 

(«)  Hanfsta-engl  v.  Baines  ^  Co.,  (1895)  A.  C.  20. 

(»)  (1868),  L.  R.  3  Q.  B.  387. 
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direct,  copies  of  the  pictures  made  no  difference,  and  that  the    Cap.  VIII. 

sketches  must  he  treated  as  copies  of  the  pictures.      The  answer 

to  the  argument  that  the  illustrations  in  no  way  competed  with' 

copies  of  the  pictures  authorised  by  the  plaintiff  appeared  to  him 

to  be  that  the  illustrations  constituted  a  violation  of  the  exclusive 

right  conferred  by  the  statute  of  1862;  that,  in  the  language  of 

Kelly,  C.  B.,  in  Bradbury  v.  Hotten  (y),  the  defendants  were 

thereby  applying  for  their  own  use  and  for  their  own  profit  what 

otherwise  the  plaintiff  might  have  turned,  and  possibly  might  still 

turn,  to  a  profitable  account. 

In  the  Court  of  Appeal,  Lord  Justice  Lindley  was  not  pre- 
pared to  say,  as  a  matter  of  law,  that  although  the  sketches  were 
made  from  something  in  which  there  was  no  copyright,  and 
although  they  represented  something  which  was  not  of  itself  an 
infringement  of  the  plaintiff's  copyright,  the  sketches  might  not 
infringe  the  plaintiff's  rights,  if  they  could  be  fairly  regarded  as 
reproductions  of  his  pictures,  or  of  the  designs  thereof.  To  hold 
otherwise  would  be  to  open  the  door  to  indirect  piracies,  which  he 
was  not  at  all  disposed  to  do.  A  copy  of  a  foreign  copy  of  an 
English  painting  would  not,  he  apprehended,  be  protected  by 
sect.  2  (z),  and  the  judgment  of  Lord  Blackburn  in  Ex  parte 
Beal  (a)  showed  that  if  a  painting  is,  in  fact,  reproduced,  it  is 
immaterial  what  the  intermediate  steps  might  be  by  which  the 
reproduction  was  arrived  at.  His  decision  was  based  upon 
different  and  wider  grounds.  "  The  sketches  are  not  intended 
to  be,  and  are  not,  in  fact,  copies  of  the  pictures  at  all,  neither 
are  they  intended  to  be,  nor  are  they,  in  fact,  reproductions  of 
the  designs  of  the  pictures.  They  do  not  represent  any  of  the 
beauties.  They  are  rough  sketches,  made  for  a  different  purpose 
and  answering  a  very  different  purpose,  that  purpose  being,  not 
to  give  an  idea  of  the  plaintiff's  pictures,  but  to  give  a  rough 
idea  of  what  is  to  be  seen  at  the  Empire  Theatre.  Li  giving 
that  idea,  it  is  true  that  they  also  give  a  very  rough  idea  of  thei 
subject  represented  in  the  plaintiff's  pictures.  It  is  also  true 
that  in  West  v.  Francis  (b)  Mr.  Justice  Bayley  said:  'A  copy 
is  that  which  comes  so  near  to  the  original  as  to  give  to  every 
person  seeing  it  the  idea  created  by  the  original.'    But  in  apply- 

{y)  (1872),  L.  E.  8  Ex.  1,  6. 

(s)  See  Murray  v.  Bogue  (1852),  1  Drew.  353. 

( f/\     TJfyi,   S'tCO 

(6)  (1822),  5  B.  &  Aid.  737,  743.  In  Sanfstaengl  v.  Smith,  (1905)  1  Oh. 
519,  at  p.  524,  Mr.  Justice  Kekewich  preferred  the  following  definition:  "  A 
copy  is  that  which  comes  so  near  to  the  original  as  to  suggest  that  original  to 
the  mind  of  every  person  seeing  it." 
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Cap.  VIII.  jng  ^]^{g  ^q  a,ny  particular  case  the  degree  of  resemblance  is  all- 
important,  and  the  possibility  of  injury  to  the  plaintiff  must  be 
regarded.  It  is  only  by  a  great  stretch  of  language  and  by  the 
exercise  of  much  imagination  that  these  sketches  can  be  regarded 
as  copies  of  the  plaintiff's  pictures  or  the  designs  thereof.  The 
case  is  very  unlike  Gambart  v.  Ball  (c),  where  engravings  were 
copied  by  photography.  I  cannot  bring  myself  to  say  that  the 
sketches  complained  of  are,  in  any  fair  sense  of  the  words,  copies 
of  the  plaintiff's  pictures  or  reproductions  of  the  designs  thereof 
within  the  meaning  of  the  statute  to  which  I  have  referred.  The 
question,  if  it  came  before  a  jury,  would  be  one  of  fact  for  the 
decision  of  the  jury,  or  a  proper  exposition  by  the  judge  of  the 
meaning  of  the  statute,  and  I  do  not  believe  that  any  jury, 
properly  directed,  would  find  these  sketches  to  be  copies  of  the 
plaintiff's  pictures  or  reproductions  of  his  designs.  The  defen- 
dants have  not,  in  fact,  directly  or  indirectly,  intentionally  or 
unintentionally,  made  any  use,  certainly  not  any  unfair  use,  of 
the  plaintiff's  pictures  or  of  the  brains  of  their  authors  "  {d). 

In  the  House  of  Lords  Lord  Herschell,  L.  C,  was  equally 
clear  that  the  defendants  had  not  infringed  the  plaintiff's  copy- 
right. It  was  obvious,  he  said,  that  the  plaintiff  could  not  suc- 
cessfully claim  to  have  a  monopoly  of  every  treatment  of  such 
common  subjects  as  love  and  courtship,  or  charity.  He  was  far 
from  saying  thait  a  "Living  Picture"  might  not  be  so  arranged 
to  represent  an  existing  painting  that  a  photograph  or  drawing 
of  the  "  Living  Picture  "  would  be  a  copy  of  the  design  of  that 
painting.  All  that  he  could  say  was  that  this  must  depend  upon 
the  character  of  the  picture,  and  what  is  justly  to  be  regarded 
as  its  design.  In  the  present  ca^se,  the  sketch  most  favourable 
to  the  plaintiff's  caise  was  admittedly  that  representing  "  Court- 
ship." As  to  that,  "  there  is  no  doubt  a  resemblance  between  the 
sketch  and  the  photograph  from  the  painting.  In  each  case  a 
young  man  and  a  young  wo'man  are  standing  beside  one  another 
close  to  a,  stile  or  fence.  In  each  case  the  woman  is  shading  her 
head  by  a  parasol,  and  the  dress  of  the  man  is  somewhat  similar 
in  the  two.  The  idea  suggested  is,  of  course,  the  same,  each 
represents  '  Courtship,'  but  the  idea  of  a  young  man  courting  a 
young  woman  at  a  country  stile  is  of  great  antiquity.  It  has 
often  formed  the  subject  of  pictorial  representation.  This  cannot 
be  said  to  be  the  design  of  the  plaintiff's  painting  within  the 

(o)  (1863),  U  C.  B.  N.  S. 
(d)  (1894)  3  Oh.  p.  131. 
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meaning  of  the  Act.  Much  more  must  be  comprehended  than  Cap.  VIII. 
this.  There  can  only  be  a  copy  of  such  a  design  if  the  treatment 
of  the  subject  be  the  same.  Now,  comlp^-ring  the  sketch  with  the 
photograph  from  the  painting,  I  do  not  think  this  can  be  said 
to  be  the  case.  The  faces  are  different;  the  mode  in  which  the 
woman's  hair  is  arranged  ,is  different;  the  pose  is  different;  the 
attitudes  are  different;  the  background  is  different;  and  in  the 
case  of  the  sketch  the  foreground  is  wanting.  In  the  artist's 
design  all  these  things  play  a  part,  and,  though  I  do  not  say  that 
a  variation  in  one  or  even  more  of  these  rieepects  would  prevent 
the  sketch  being  a:  copy  of  the  design,  yet  comparing  the  two, 
ajid  considering  the  design  of  the  painting  as  a  whole,  I  cannot 
avoid  the  conclusion  that  the  sketch  is  not  a  copy  of  the  paint- 
ing or  of  the  design  thereof,  ajid  therefore  that  there  has  been  no 
infringement"  (e). 

Too  much  stress  must  not  be  placed  upon  the  fact  that  in  these  Effect  of 
cases  some  of  the  judges  attached  importance  to  the  fact  that  tlie"liviDg 

the  alleged  piracies  could  not  compete  in  the  market  with  the  pi<=t«re 
°        J^  '^  cases. 

plaintiff's  pictures.  A  photograph  hardly  competes  in  the  market 
with  a  painting,  yet  the  owner  of  the  copyright  in  a  painting 
clearly  has  a  right  to  prevent  sales  of  a  photograph  of  it,  for  the 
artist  himself  may  some  day  make  and  sell  such  a  photograph. 
In  Hanfstaengl  v.  HoUoway  (/),  copies  of  the  plaintiff's  pictures 
were  put  on  pill  boxes,  yet  this  wa^  held  to  be  an  infringement 
of  copyright.  Nor  again  did  the  decisions  in  the  "Living  Pic- 
tures "  cases  turn  entirely  on  the  fact  that  the  copies  were  bad 
imitations.  The  effect  of  the  decisions,  it  is  submitted,  rather 
is  that  the  combination  of  circumstances  must  be  looked  at;  and 
that,  if  it  be  found  that  the  alleged  copies  are  made  for  entirely 
different  objects  from  the  original  picture,  then  it  is  of  import- 
ance to  examine  how  close  a  copy  the  alleged  infringement  is 
of  the  original  picture  (g) .  Another  matter  that  may  be  taken 
into  consideration  is  whether  the  conception  of  the  picture  is 
original  or  hackneyed'. 

It  is,  upon  the  whole,  submitted  tha,t  the  "Living  Picture"  Sembie,  these 
cases  have  not  been  overruled  by  the  Copyright  Act,  1911.     The  law. 
difference  in  language  between  the  statutes  does  not  appeal'  to 
be  substantial,  and  the  argument  upon  which  the  Court  in  the 
case  of  Hanfstaengl  v.  Empif.e  Palace  (Ji)  laid  some  stress,  that 

(e)  (1895)  A.  O.  p.  24. 

(/)  (1893)   2   Q.   B.   1;   cf.  Sildesheimer  v.   Faulkner,   (1901)   2  Ch.   552; 
Weatherby  v.  International  Horse  Agency,  (1910)  2  Oh.  297. 
(o)  See  Guggenheim  v.  Ung  (1896),  12  T.  L.  R.  491. 
(A)   (1894)  2  Ch.  1. 
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Cap.  VIII.  the  Act  under  consideration  seemed  to  contemplate  a  copy  which 
is  capable  of  delivery,  can  equally  be  urged  under  the  new  Act, 
which,  by  sect.  7,  confers  the  right  upon  the  proprietor  of  the 
copyright  to  recover  all  "infringing  copies."  It  could  hardly 
be  urged  tha,t  a  person  who  produces  a  spectacle  is  the  author  of; 
an  artistic  work,  and  therefore  an  artistic  work  is  not  "repro- 
duced "  by  a  spectacle  (i). 
"Perform-  It  may  indeed  be  urged  that  the  Copyright  Act,  1911,  for  the 

artistic  work.  ^^^^  tii^6  Confers  upon  the  author  of  an  artistic  work  the  exclu- 
sive right  of  public  performance  (k),  and  that  a  tableau  vivant  is 
a  "performance"  of  a  picture.  "Performance"  is,  however,  de- 
fined by  the  Act  (I)  as  "  any  acoustic  representation  of  a 
work,  and  any  visual  representation  of  any  dramatic  action 
in  a  work."  It  is  submitted  that  there  can  be  no  "  performance  "■ 
of  a  work  within  the  meaning  of  the  Copyright  Act  if  there  is 
an  absence  of  both  words  and  action.  It  must,  indeed,  be  confessed 
that  if  this  is  so,  it  is  not  very  easy  to  imagine  how  there  can  be 
any  "performance"  of  a  single  artistic  work,  but  probably  this 
provision  of  the  statute  is  satisfied  by  referring  it  to  a  series  of 
pictures,  e.g.,  a  cinematograph  film. 
Infringement  Subject  to  sect.  2  (2)  of  the  Act,  there  must  be  some  multi- 
multiplication  plication  of  the  copies  of  the  artistic  work  in  order  to  make  an 
of  copies.  infringement  of  copyright.  The  fact  that  copies  lawfully  pro- 
duced are  used  for  purposes  other  than  those  per;mitted  by  the 
proprietor  of  the  copyright,  does  not  constitute  an  infringement 
of  copyright,  though  it  may  be  a  breach  of  contract.  Thus  in  a 
case  where  the  owners  of  the  copyright  in  an  engraving  gave  a 
licence  to  a,  publisher  to  use  the  picture  once  only  as  a  small  wood 
block  in  a  pamphlet  illustrative  of  certain  pictures,  the  defendants, 
who  had  purchased  a  number  of  the  pamphlets  and  cut  out  the 
wood-cut  in  question  and  mounted  it  on  cards,  which  they  sold, 
were  held  not  to  be  guilty  of  infringement  of  copyright  (m). 
Alterations  It  is  equally  an  infringement  of  copyright  whether  the  size  of 

partoTa'"^     the  copy  has  been  increased  or  reduced  (n),  and  whether  the  whole 
work.  or  part  only  of  the  original  has  been  copied .  • 

Thus  where  a  man  had  a  drawing  of  his  wife  made,  having 
attached  to  her  arm  and  dress  a  dress-holder,  a  patented  inven- 

(»)  (1894)  2  Oh.  at  p.  8. 

(*)  Sect.  1  (2). 

(0  Sect.  35  (1). 

Im)  Frost  v.  Olive  Series  Publishing  Go.  (1908),  24  T.  L.  R,  649;  of. 
Murray  v.  Heath  (1831),  1  B.  &  Ad.  804. 

(«)  Hanfstaengl  v.  Uolloway,  (1893)  2  Q.  B.  1;  cf.  Gambart  v.  Ball  (1863), 
14  C.  B.  N.  S.  306;  1  B.  &  Ad.  804;  Cooqjer  v.  Stephens,  (1895)  1  Ch.  567; 
Marshall  v.  Ball  (1901),  85  L.  T.  77. 
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tion  of  his  own,  and  substituted  for  his  wife's  head  that  of  the  Cap.  VIII. 
Princess  of  Wales,  taken  from  a  photograph,  the  copyright  in 
which  belonged  to  the  plaintiff,  and  from  the  combination  so 
obtained  made  and  printed  cabinet-size  photographs  for  the  pur- 
pose of  advertising  his  invention,  that  was  held  to  be  an  infringe- 
ment (o) . 

In  another  case,  the  plaintiff  was  the  owner  of  the  copyright 
in  a  picture  and  engraving  known  as  "Can't  you  talk?"  which 
represented  a,  collie  dog  seated  on  his  haunches  on  a  stone  floor 
looking  down  at  the  upturned  face  of  a  child;  there  was  a  wall 
in  the  background  with  a  door  on  one  side  through  which  a  cat 
was  looking;  above  the  dog  was  a  table  on  which  was  a  tub  with 
a  spoon  in  it.  The  defendants  were  the  owners  of  a  periodical 
in  which  was  a  wood-cut  that  almost  exactly  reproduced  the  whole 
of  the  plaintiff's  engraving,  with  the  exception  of  the  child,  whose 
position  was  replaced  by  a  tortoise  and  two  cats.  The  wood-cut 
was  given  as  an  illustration  of  a  story  entitled  "  A  Strange 
Visitor."  It  wa^  held  that,  as  the  defendants  had  taken  a  sub- 
stantial portion  of  the  plaintiff's  engraving  and  reproduced  it  in 
the  wood-cut  with  slightly  different  surroundings,  this  constituted 
an  infringement  of  the  plaintiff's  copyright,  and  that  the  latter 
was  accordingly  entitled  to  an  injunction  (pi). 

In  another  case  the  plaintiff  was  the  proprietor  of  the  copyright 
in  an  oil  painting  of  considerable  size,  called  "  Nature's  Mirror," 
which  portrayed  the  draped  figure  of  a  "Psyche"  with  wings, 
kneeling  on  a  rock,  and  looking  into  a  pool  of  water,  there  being  a 
suitable  background  to  the  picture.  In  the  advertisement  page  of  a 
magazine  a  number  of  photographic  reproductions  of  pictures  used 
in  well-known  advertisements  appeared,  one  such  reproduction 
being  a  rude  copy  of  the  figure  in  "  Nature's  Mirror  "  without  the 
wings  and  without  the  background,  the  reproduction  being  about 
the  size  of  a  halfpenny.  This  was  held  to  be  an  infringement  of 
the  copyright  in  the  picture  (q) . 

The  copyright  in  a  work  may  be  infringed  by  being  fjroduced  Reproduction 
by  a  different  process  from  that  employed  in  the  original,  and  this  process^"^"" 
whether    the    copy    be  made  direct  from  the  original  itself  or 
through  intervening  copies  (r). 

The  question  as  to  whether  the  copyright  in  an  artisitic  work  -J'"**  ^• 

(o)  London  Stereoscopic  Society  v.  Kelly  (1888),  5  T.  L.  R.  169. 
(y)  Brooks  V.  Beligious  Tract  Society  (1895),  45  W.  R.  476. 
(q)  Banfstaengl  v.  Smith  cj-  Son,  (1905)  1  Oh.  519. 

M  Ex  parte  Beal  (1868),  h.  R.  3  Q.  B.  387;  Qambart  v.  Ball  (1863),  14 
C.  B.  306;  Graves  v.  Ashford  (1867),  L.  R.  2  0.  P.  410. 
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Oap.  viii.  could  be  infringed  by  the  design  being  transferred  to  an  article  of 
manufacture  arose  in  the  case  of  Dicks  v.  Brooks  (s).  Plaintiffs 
were  the  publishers  and  proprietors  of  a  weekly  periodical  called 
"  Bow  Bells."  Defendants  were  the  proprietors  by  assignment 
of  the  copyright  of  a  print  called  "  The  Huguenot,"  engraved 
from  Millais'  picture,  and  of  a  photograph  taken  from  the  print. 
The  plaintiffs  had  published  for  their  Christmas  number  of  1877 
a  chromo-printed  pattern  for  wool  work,  called  "  The  Huguenot," 
taken,  as  they  stated,  from  a  Berlin  wool  pattern  which  had  been 
imported  by-  a  German  warehouse.  The  leading  incident  of 
Millais'  picture,  the  farewell  of  two  lovers  of  different  creeds  on 
the  eve  of  the  massacre  of  St.  Bartholomew,  was  to  be  found  in 
the  Berlin  wool  pattern,  but  a  different  background  had  been 
introduced,  and  the  colours  were  not  the  same  as  those  of  the 
picture.  In  December,  1877,  the  defendants  issued  a  circular  con- 
taining a  warning  against  the  sale  of  any  copy  of  the  subject, 
"  The  Huguenot,"  without  the  stamp  or  imprint  of  their  firm, 
in  whom  the  sole  subsisting  copyright  existed,  and  that  all  such 
unstamped  copies  were  imitations  and  unlawfully  made.  The 
plaintiffs,  alleging  that  the  publication  of  this  circular  was  a 
false  and  malicious  libel  on  their  print  and  pattern,  which  was 
not  an  imitation  of  any  picture  to  the  copyright  of  which  the 
defendants  were  entitled,  and  that  their  Siale  of  the  publication 
had  been  greatly  damaged  by  such  circular,  brought  an  action  to 
restrain,  and  obtain  damages  for,  this  alleged  libel  and  slander 
of  title.  The  defendants  by  their  statement  of  defence  and 
counterclaim  asserted  their  title  to  the  engraving,  averring  that 
the  plaintiffs  had  unlawfully  copied  it  in  whole  or  in  part,  and 
greatly  damaged  the  defendants'  property  therein;  and  they 
claimed  an  injunction  and  the  penalty  of  5s.  under  the  Act  8 
Geo.  II.  c.  13,  for  every  copy  sold  by  the  plaintiffs,  and 
damages. 

Vice-Chancellor  Bacon  held  that  the  defendants  had  the  ex- 
clusive right  of  publishing  the  subject  delineated  in  the  print 
taken  from  Millais'  picture.  He  considered  that  the  plaintiffs' 
pattern  was  to  all  intents  and  purposes  a  direct  copy  of  that 
print.  Were  they  then  entitled,  said  he,  to  despoil  the  defen- 
dants of  their  property,  and  foist  upon  the  public  a  very  coarsie 
imitation  of  a  very  celebrated  picture?  Being  mere  pirates,  they 
complained  that  their  title  was  being  slandered,  and  that  they 
were  injured  by  the  circular  issued  by  the  defendants  for  the 

(«)  (1880),  15  Oh.  D.  22;  of.  Martm  v.  Wright  (1833),  6  Sim.  297.  ' 
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protection  of  their  property.  It  was  the  old  story  of  the  wolf  Qai'-  VIII. 
and  the  lamb.  There  was  n6  pretence  for  the  first  action,  which 
ho  accordingly  dismissed  with  costs;  and  as  the  defendants  had 
established  the  right  set  up  by  their  counterclaim  to  restrain  this 
piratical  publication  by  the  plaintiffs,  he  decided  that  they  were 
entitled  to  the  statutory  penalty  of  5s.  for  every  copy  sold  by  the 
plaintiffs.  The  Court,  however,  on  appeal  held  that  a  pattern 
for  Berlin  wool-work  could  not  be  regarded  as  a  copy  of  an 
engraving  within  the  meaning  of  the  statutes,  inasmuch  as 
though  there  was  a  reproduction  of  the  design,  there  was  no 
repToductibn  of  anything  which  constituted  the  work  of  the 
engraver.  And  they  accordingly  reversed  the  judgment  of  the 
Vice-Chancellor. 

In  delivering  the  judgment  of  the  Court  of  Appeal,  Lord 
Justice  James  said:  "  The  question  before  us  resolves  itself  into 
this,  whether  this  pattern  for  working  in  Berlin  wool  is  a  piratical 
copy  of  the  print  of  which  the  defendants  are  the  proprietors. 
It  appears  to  me  that  the  Vice-Chancellor  fell  into  (if  I  may 
venture  so  to  call  it)  the  error  of  supposing  that  the  case  was 
within  the  Act  8  Geo.  II.  o.  13,  which  gave  a  protection,  not  to 
a  mere  engraver,  but  to  a  man  of  genius  who  by  his  industry, 
pains,  and  expense,  invented  a  design,  '  or  engraved,  etched,  or 
worked,  or  from  his  own  work  and  invention  caused  to  be 
designed  and  engraved,  etched,  or  worked,'  and  so  on,  '  any 
historical  print.' 

"  Those  words  were  intended  to  give  protection  for  the  genius 
exhibited  in  the  invention  of  the  design,  and  the  protection  was 
commensurate  with  the  invention  and  design.  That  Act  was 
afterwards  extended  to  embrace  the"  case  of  persons  engraving 
from  something  which  was  not  the  design  of  the  engraver.  Now 
it  appears  to  me  that  the  protection  given  by  the  subsequent 
Acts  to  the  mere  engraver  was  intended  to  be,  and  was  commen- 
surate with,  that  which  the  engraver  did,  and  the  engraver  did 
not  acquire  against  anybody  in  the  world  any  right  to  that  which 
was  the  work  of  the  original  painter,  did  not  acquire  any  right  to 
the  design,  did  not  acquire  any  right  to  the  grouping  or  com- 
position, because  that  was  not  his  work  but  the  work  of  the 
original  painter.  What,  as  it  seems  to  me,  the  Act  gave  him, 
and  intended  to  give  him,  was  protection  for  that  which  was  his 
own  meritorious  work.  The  art  of  the  engraver  is  often  of  the 
very  highest  character,  as  in  the  print  before  me.  It  is  difficult 
to  conceive  any  skill  or  art  much  higher  than  that  which  has  by 
a  wonderful  combination  of  lines  and  touches  reproduced  the  very 
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Cap.  VIII.  texture  and  softness  of  the  hair,  the  very  texture  and  softness 
of  the  dress,  and  the  expression  of  love  and  admiration  in  the 
eyes  of  the  lady  looking  up  at  her  lover.  That  art  or  skill  was, 
the  thing  which,  as  I  believe,  was  intended  to  be  protected  by  the 
Acts  of  Parliament,  and  what  we  have  to  consider  is,  whether  the 
wool  pattern  before  us  (the  maker  of  which  must  have  been  aided 
in  the  production  of  it  by  having  before  him  the  defendant's  print, 
or  some  kind  of  copy  of  it,  because  the  wool  pattern  follows  the 
print  in  some  particulars  in  which  the  engraving  differs  from  the 
picture)  is  a  copy  of  the  engraver's  work?  It  appears  to  me  that 
without  going  into  any  etymological  definitions  of  the  word 
'  copy,'  and  using  the  word  in  the  ordinary  sense  of  mankind  as 
applied  to  the  subject-matter,  the  question  is,  Is  this  a  copy,  is 
it  a  piracy,  is  it  a  piratical  imitation  of  the  engraving — of  that 
which  was  the  engraver's  meritorious  work  in  the  print?  I  am 
of  opinion,  as  a  matter  of  fact,  that  the  wool  pattern  is  not  a 
copy,  is  not  a  piratical  imitation,  with  colourable  variations  of 
the  defendant's  engraving.  The  alleged  copy  is  not  a  thing  in- 
tended as  a  print  in  the  ordinary  sense  of  the  word.  It  was 
intended  to  be  printed,  and  was  printed,  as  a  pattern  for  Berlin 
wool,  not  put  forward  in  any  way  fraudulently  or  as  a  sham,  but 
really  in  truth  intended  solely  for  that  purpose.  Now,  I  am  of 
opinion  that  whatever  may  be  the  similarities  between  the  one 
and  the  other,  the  attempt  not  to  reproduce  the  print,  but  to 
produce  something  which  has  some  distant  resemblance  to  the 
print,  not  by  anything  in  the  nature  of  the  engraver's  work,  but 
by  what  I  may  call  a  mosaic  of  coloured  parallelograms,  is  not  in 
any  sense  of  the  word  a  piratical  imitation  of  the  print.  Nobody 
■would  ever  take  it  to  be  the  print,  nobody  would  ever  buy  it 
instead  of  the  print,  nobody  would  ever  suppose  that  it  was,  to 
use  the  language  of  the  first  Act,  a  base  copy  of  the  print.  It 
is  a  work  of  different  class,  intended  for  a  different  purpose,  and, 
in  my  opinion,  no  more  calculated  to  injure  the  print  qua  print, 
or  the  reputation  of  the  engraver,  or  the  commercial  value  of  the 
engraving  in  the  hands  of  the  proprietor,  than  if  the  same  group 
were  reproduced  from  the  same  engraving  by  waxwork  at  Madame 
Tussaud's,  or  in  a  plaster  of  Paris  cast,  or  in  a  painting  on 
porcelain.  I  cannot  conceive  that  such  a  reproduction  of  the 
subject  in  tapestry,  or  Berlin  wool,  or  upon  china,  or  in  earthen- 
ware, is  within  the  meaning  of  the  Act  of  Parliament.  Whether 
dealing  with  it  as  a  matter  of  law,  or  dealing  with  it,  as  we 
must  do,  as  a  matter  of  fact,  I  am  satisfied  that  the  appellamt'is 
pattern  is  not  a  copy  or  piracy  of  any  part  of  that  which  iooh'^ 
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defendant's  print "  (t). 

In  this  case  the  defendaaits  were  not  the  proprietors  of  the  Effect  of  this 
■    1       •  .    .      1  II  mi       Tx  !i  1    •      ■     decision, 

copyright  m   the  original  picture,      The  Huguenot,     and  it  is 

submitted  that  the  decision  goes  no  further  than  that  the  Berlin 
wool  pattern  was  not  an  infringement  of  the  engraving  rights, 
which  were  the  only  rights  vested  in  the  defendants.  It  is  not 
clear  that  if  the  action  had  been  brought  against  the  proprietor  of 
the  copyright  in  the  picture  the  decision  would  have  been  to  the 
same  effect,  although  if  an  artist  parts  with  the  engraving  or 
photographic  rights,  the  person  who  sues  for  infringement  must 
show  that  the  infringement  was  taken  from  his  copy  (u) .  Even 
if  this  be  not  so,  it  is  submitted  that  whatever  the  law  may  have 
been  prior  to  the  Act  of  1911,  the  copying  of  a  picture  upon  an 
article  of  manufacture  is  under  that  Act  an  infringement  of  copy- 
right, the  Act  forbidding  the  reproduction  of  a  work  in  "  any 
material  form  whatsoever  "  (a;) .  Little  weight  would,  it  is 
,  thought,  be  attached  at  the  present  day  to  the  argument  that 
the  infringing  article  is  not  likely  to  compete  in  the  market  with 
the  original  (y). 

It  is  more  difficult  to  say  whether  the  copyright  in  a  plastic  Whether 
work  can  be  infringed  by  a  reproduction  in  the  flat  or  whether  statuan^ 
the  copyright  in  a  work  originally  produced  in  the  flat  can  be  infringed  by 
infringed  by  a  reproduction  in  the  round  or  in  relief.    The  point  &o.,  and  nee ' 
appears  never  to  have  come  up'  for  decision  under  the  old  law,  but  "*''* '" 
the  general  opinion  was,  it  is  believed,  that  thS  copiyright  in  a  work 
of   sculpture   was   not   infringed   by   a  photograph,  because   the 
Sculpture  Copyright  Act,  1814  (z),  only  expressed  it  to  be  an 
infringement  of  copyright  to  make,  import,  or  expose  for  sale 
"any  pirated  copy  or  pirated  cast"   of  the  original  sculpture, 
"  whether  such  pirated  copy  or  pirated  cast  be  produced  by  mould- 
ing or  copying  from,  or  imitating  in  any  way"  the  original. 
These  words,  it  was  thought,  did  not  naturally  apply  to  a  repro- 
duction in  the  flat.     It  was  also  thought  by  many  that  it  was  po 
infringement  of  the  copyright  in  a  picture  to  reproduce  it  in 
relief.     The  only  authority  for  such  a  belief  appears  to  hav'e 
been  the  "  Living  Picture  "  cases  (a),  and  particularly  the  dictum 

m  15  Ch.  D.  at  p.  34. 

(«)  Zuoas  V.  Cooke  (1880),  13  Ch.  D.  872. 

(«)  Sect.  1  (2). 

(y)  Weatherby  v.  International  Horse  Agency,  (1910)  2  Ch.  297. 

(«)  54  Geo.  III.  c.  56,  a.  3. 

(a)  Ante,  p.  180  et  seq. 
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of  Kay,  L.  J.,  in  Hcmfstaengl  v.  Empire  Palace  Co.  (b),  "that 
in  order  to  reproduce  the  painting  you  must  have  something  which 
itself  is  and  would  be  propierly  described  as  a  picture."  It  is 
submitted,  however,  that  under  the  Act  of  1911,  which  forbids 
the  reproduction  of  an  artistic  work  "  in  any  material  form  what- 
soever," that  copyright  in  a  plastic  work  is  infringed  by  repro- 
duction in  the  flat,  and  this  view  receives  some  confirmation  from 
sect.  2  (1)  (iii),  which,  by  expressly  authorising  the  making  or 
■publishing  of  paintings,  drawings,  engravings,  or  photographs  of 
works  of  sculpture  or  artistic  craftsmanship  in  certain  cases,  im- 
pliedly forbids  the  same  in  other  cases  (c) .  It  is  also  submitted 
that  equally,  will  it  be,  under  the  new  Act,  an  infringement  of 
the  copyright  in  a  painting,  drawing,  or  engraving  to  make  a 
work  of  sculpture  from  it.  It  is  very  doubtful  whether  the  dictum 
of  Kay,  L.  J.,  above  referred  to  meant  anything  more  than  that 
the  copyright  in  an  artistic  work  having  a  more  or  less  permanent 
form  could  not  be  infringed  by  the  transitory  grouping  of  living 
persons  in  such  a  way  as  to  bring  the  original  picture  to  the 
memories  of  the  audience  at  the  theatre.  And  if  the  definition 
of  a  "copy"  suggested  by  Mr.  Justice  Kekewich,  namely,  that 
it  means  "  that  which  comes  so  near  the  original  as  to  suggest  the 
original  to  the  mind  of  the  person  seeing  it,"  be  taken  as  correct, 
it  would  seem  to  cover  the  case  of  a  piece  of  statuary  copied  from 
a  painting  (d) . 

The  statute  does  not  make  it  any  infringement  of  copyright 
to  publicly  exhibit  an  original  picture  whether  for  trade  or  other- 
wise (e),  and  it  is  only  an  infringement  of  copyright  to  exhibit 
unlawful  copies  when  it  is  done  "  by  way  of  trade  "  (/) . 

In  addition  to  the  permission,  which  applies  to  all  works, 
whether  literary,  dramatic,  or  artistic,  to  fairly  deal  with  a  work 
for  the  purposes  of  private  study  or  research  (g),  the  Act  authorises 
the  copying  of  artistic  works  in  two  other  cases,  viz.,  (1)  where 
the  author  of  the  artistic  work  is  not  the  owner  of  the  copyright 
therein  he  may  use  any  mould,  cast,  sketch,  plan,  model,  or  study 
made  by  him  for  the  purpose  of  the  work,  provided  that  he  does 
not   thereby  repeat   or   imitate  the   main  design   of  the  work; 


(6)  (1894)  2  Oh.  1,  7,  8. 

(c)  It  has  been  sq  held  in  America:  Bracken  v.  Rosenthal  (1907),  151 
Fed.  B.  136. 

{d)  Plastic  effect  can  be  given  to  a  picture  by  the  use  of  a  stereoscope. 

(e)  Of.  Martin  v.  Wrifjht  (1833),  6  Sim.  297;  Tmner  v.  Sobinson  (1860) 
10  Ir.  Ch.  E.  121,  510. 

(/)  Sect.  2   (2). 

\g}  Ante,  p.  144. 
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(2)  anyone  may  make  or  publish  paintings,  drawings,  engrav-    C!ap^  VIII^ 
ings  or  photographs  of  works  either  of  sculpture  or  artistic  crafts- 
manship permanently  situate  in  public  places  (h) . 

The  first  of  these  liberties  is  personal  to  the  artist.  The  artist  Use  of  plans, 
may  not  be  the  owner  of  the  copyright  either  because  (a)  the  work  by  artist, 
is  a  portrait  made  for  valuable  consideration  («1);  or  (b)  the  work 
was  made  in  the  course  of  his  employment  under  a  contract  of 
service  (fc) ;  or  (c)  he  has  assigned  his  copyright  (I) .  It  is,  per- 
haps, not  very  easy  to  say  when  the  study  will  repeat  or  imitate  the 
"  main  design  "  of  the  work.  In  Hcmfstaengl  v.  Baines  (m).  Lord 
Watson  expressed  the  opinion  that  the  "  design  "  of  a  work  "  means 
nothing  more  than  the  particular  forms  and  arrangements, 
(whether  of  lines  or  colouring)  which  the  copyright  author  has 
selected  as  the  vehicle  for  conveying  his  idea  to  those  who  see  his 
work."  If,  therefore,  a  picture  is  made  upi  of  a  group  of  persons 
or  things,  each  the  subject  of  a.  separate  study,  the  artist  will  ba 
at  liberty,  to  make  replicas  of  the  separate  studies,  but  not  to 
group  them  in  such  a  Xvay  as  to  give  the  general  impression  of  the 
completed  work  for  which  the  studies  were  originally  made.  The 
expression  that  the  artist  is  to  be  at  liberty  to  "  use  "  his  studies 
is  peculiar,  but,  probably,  it  includes  the  right  not  only  to  "  use  " 
them  for  the  purpose  of  making  other  artistic  works,  but  also  to 
sell  the  studies  themselves  or  make  exact  copies  of  them. 

With  regard  to  the  liberty,  to  make  copies  of  works  perma-  Works  situate 
nently  situate  in  public  places  or  buildings,  it  will  be  noticed  that  '°  P^^^'^ 
this  does  not  apply  to  paintings  and  drawings,  but  it  is  strictly 
confined  to  works  of  sculpture  and  artistic  craftsmanship  (n) . 
It  is  not  clear  what  will  be  considered  to  be  a  "public  place  or 
building  "  within  the  meaning  of  the  subisection,  but  it  is  thought 
that  statuary  situate  in  the  public  streets  and  squares  or  in 
national  or  municipal  galleries  or  halls  may  be  reproduced  without 
infringing  copyright,  but  that  the  permission  ,does  not  apply  to 

(h)  Sect.  2  (1)  (11)  and  (ill).  As  to  drawings,  &c.  of  architectural  works, 
see  Part  III.,  Chap.  III. 

(i)  Sect.  5  (1)  (a),  ante,  p.  113. 

(Jc)  Sect.  5  (1)  (b),  ante,  p.  117. 

(0  Sect.  5   (2),  ante,  p.   122. 

(m)  (1895)  A.  C.  20,  27. 

(»)  Works  of  sculpture  Include  "  casts  and  models  "  (sect.  35  (1)) ;  works  of 
artistic  craftsmanship  are  not  defined  by  the  Act.  It  has  been  pointed  out  that 
there  Is  a  possible  doubt  as  to  whether  a  reproduction  in  the  flat  of  a  work 
of  sculpture  is  an  infringement  of  the  copyright  in  the  latter  work  (see  ante, 
p.  191).  The  fact  that  the  Act  expressly  authorises  such  reproduction  if  the 
sculpture  is  in  a  public  place  suggests  the  inference  that  the  reproduction  in 
this  manner  would  be  an  Infringement,  if  the  sculpture  were  not  situate  In  a 
public  place. 


C. 
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Cap.  VIII.  statuary  placed  in,  say,  a  theatre  or  other  place  to  which  thej 
public  are  generally  only  admitted  upon  payment.  And  although, 
as  regards  works  of  sculpture  and  artistic  craftsmanship'  per- 
manently placed  in  public  galleries,  they  may  be  painted,  drawn, 
or  photographed  without  infringing  copyright,  there  is,  it  is  sub- 
mitted, nothing  in  the  Act  to  prevent  the  curators  of  galleries 
and  museums  making  regulations  curtailing  the  liberty  of  visitors 
to  make  copies,  for  breach  of  which  regulations  an  action  could 
lie  for  breach  of  contract  or  confidence  (o) . 

(o)  See  sect.  31. 
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CHAPTER  IX. 

CIVIL   REMEDIES   FOE  INFRINGEMENT  OF  COPYRIGHT. 

The  remedies  given  by  the  Copyright  Act  for  infringement  of  The  various 
copyright  are  of  two  classes,  civil  and  criminal.    As  to  the  civil:  ^^^^^  ^ 
remedies  sect.  6  provides  as  follows: — 

"  When  copyright  in  any  work  has  been  infringed,  the 
owner  of  the  copyright  shall,  except  as  otherwise  provided  by 
this  Act,  be  entitled  to  all  such  remedies  by  way  of  injunction 
or  interdict,  damages,  accounts  and  otherwise,  as  are  or  may 
be  conferred  by  law  for  the  infringement  of  a  right." 
The  remedies  are  given  to  the  "owner  of  the  copyright,"  that  Who  may  sue. 
is  to  say,  the  original  owner  or  a  person  deriving  title  under  him 
by  assignment,  but  an  equitable  assignee  can  take  action  not- 
withstanding that  he  has  not  obta^ined  an  assignment  in  writing, 
if  he  is  in  a  position  to  compel  a  legal  assignment  (of.).     "This 
Court,"  said  the  Vice-Chancellor,  in  Bohn  v.  Bogue  (b),  "  always 
takes  notice  of  the  equitable  interest;  and  if  the  equitable  right  to 
the  copyright  is  complete,  this  Court  will  take  care  that  the  real 
question  shall  be  tried,  notwithstanding  there  may  be  a  defect  in 
respect  of  the  legal  property."    But  a  mere  agent  to  sell  has  not 
such  an  interest  in  the  work  as  to  entitle  him  to  claim  relief  (c). 
On  the  other  hand,  a  licensee  is  not  the  owner  of  the  copyright  or 
any  part  of  it,  and  therefore  cannot  bring  an  action  for  infringe- 
ment in  his  own  name;  he  must  join  the  proprietor  of  the  copyright 
either  as  co-plaintiff  with  himself  or  as  defendant  (d) . 

The  English  Courts  have  no  jurisdiction  to  entertain  an  action  Infringement 
for  infringement  of  copyright  in  a  foreign  country  (e) . 

The  first  and  most  usual  remedy  for  infringement  of  copyright  Eemedy  by 

injunction. 

(a)  Sweet  v.  Cater  (1840),  11  Sim.  572;  Hodges  v.  Welsh  (1840),  2  Ir.  Eq. 
266;  Sims  v.  Marryat  (1851),  17  Q.  B.  281;  Hazlitt  v.  Templeman  (1866), 
13  L.  T.  593;   Graoe  v.  Newman  (1876),  L.  E.  19  Bq.  623. 

(6)  (1847),  10  Jur.  421. 

(c)  Nieol  V.  Stockdale  (1820),  3  Swans.  687;  Petty  v.  Taylor,  (1897)  1 
Ch.  465. 

(d).NeiUon  v.  Sormman  (1909),  25  T.  L.  E.  685. 

(e)  Morocco  Sound  v.  Harris,  (1895)  1  Ch.  534. 

13  (2) 
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is  by  means  of  an  injunction,  but  this  remedy  is  not  o|p&n  to  an 
architect  suing  for  infringement  of  a  work  of  architecture,  if  the 
infringing  building  has  been  actually  commenced  (/).  An  in- 
junction may  be  either  final — that  is,  one  granted  at  the  trial  of  the 
action — or  interlocutory — that  is,  one  granted  prior  to  the  trial 
and  only  until  that  trial,  or  further  order.  In  order  to  obtain  an 
interlocutory  injunction,  which  is  usually  granted  upon  evidence 
by  affidavit  only,  the  plaintiff  must  show  that  the  case  is  of  some 
urgency,  that  he  has  a  clear  colour  of  title  {g),  and  that  the  grant- 
ing of  the  injunction  will  not  cause  irreparable  damage  to  the 
defendant  if  it  should  turn  out  at  the  trial  that  he  was  in  the 
right  Qi) . 

Delay,  unless  explained,  is  generally  fatal  to  an  application  for 
an  interlocutory  injunction  (i),  but  the  tendency  of  modern  deci- 
sions is  not  to  refuse  an  injunction  at  the  hearing  of  the  action 
merely  on  account  of  delay  in  instituting  proceedings  (fe),  subject 
to  the  three  year  limitation  prescribed  by  sect.  10  of  the  Act  of 
1911 .  Under  certain  circumstances  delay  might  be  held  to  amount 
to  a  tacit  permission  to  reproduce  the  work  (?). 

If  the  plaintiff  proves  that  his  copyright  has  been  infringed,  the 
Court  will  grant  an  injunction  without  proof  of  actual  damage  (m), 
but  ho  must  show  that  there  is  a  probability  of  damage  {n),  and 
that  the  defendant  is  likely  to  continue  his  infringement,  and 
that  this  is  not  simply  trivial  (o).  Moreover,  an  injunction  will 
not  be  granted  to  restrain  infringements  of  future  numbers  of  a 
periodical,  although  the  defendants  have  systematically  copied 
from  numbers  already  published  (p). 

Where  only  part  of  a  work  has  been. copied,  and  the  part  which 
has  been  copied  from  the  plaintiff's  work  can  be  separated  from 
that  which  has  not  been  copied,  an  injunction  will  be  granted 
only  .against  the  objectionable  part  or  parts  {q);  but  even  where 

(/)  Sect.  9. 

(^f)  Universities  of  Oxford  and  Canihr'uhjQ  v.  JiirJmrfhnn  (1802),  6  \V5i. 
689;  Flatt  v.  Button  (1813),  19  Vcs.  447. 

(A)  Spottiswoode  v.  Clarke  (1846),, 2  Phillips,  154. 

(i)  Southey  v.  Sherwood  (1817),  2  Mer.  435;  3/riwmni/  v.  Ter/rj  (1826),  2 
Euss.  386,  393;  Lewis  v.  Chapmnn  (1840),  3  Beav.  132. 

(h)  Hogg  v.  Seott  (1874),  h.  E.  18  Eq.  444;  Morris  v.  Ashbee  (1868), 
L.  E.  7  Eq.  34. 

(Z)  Rundell  v.  Mvrrni,  (1821),  .Jac.  311;  Saunders  v.  Smith  (1838),  3 
My.  &  Cr.  711. 

(m)  Smith  v.  Johnson  (1863),  33  L.  J.  Ch.  137. 

(«)  Borthwick  v.  Evening  Post  (1888),  37  Ch.  D.  449. 

(o)  Whittingham  v.  Wooler  (1817),  2  Swans.  428;  Ilail,/  v.  Tai/lor  (1829), 
1  Euss.  &  My.  73;  Cox  v.  Land  and  Water  (1869),  L.  E.  9  Eq.  324. 

(ji)  Gate  V.  Devon  Newspaper  Co.  (1889),  40  Ch.  D.  500,  507;  but  see 
Bradbury  v.  Sharp,  W.  N.  (1891)  143. 

(?)  Jarrold  v.  Iloulston  (1857),  3  K.  &  J,  708;  Lamb  v,  Evans,  (1892)  3 
Ch.   463. 
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a  very  large  proportion  of  a  work  of  a  piratical  nature  is  un,-,  Cap.  IX. 
questionably  original,  if  the  parts  which  have  been  copied  cannot 
be  separated  from  those  which  are  original  without  destroyifng 
the  use  and  value  of  the  original  matter,  he  who  has  made  an. 
improper  use  of  that  which  did  not  belong  to  him  must  suffer 
the  consequences  of  so  doing,  for  an  injunction  will  be  issued 
against  the  whole. 

The  opinion  of  Lord  Hardwicke  (r)  appears  to  have  been  that  To  what 
an  injunction  might  be  granted  against  the  whole,  although  only,  injunction  is 
a  portion  was  pirated;  and  in  the  instance  of  Milton's  "  Paradise  *°  S°- 
Lost,"  with  Dr.  Newton's  notes,  theire  being  nothing  new  in  that 
work  except  the  notes,  he  granted  an  injunction  against  the  entire 
book.  There  is  the  record  of  a  ease  tried  before  Lord  Kenyon  (s), 
in  which  he  states  that  the  question  whether  an  injunction  could 
be  issued  against  the  whole  of  a  book  on  account  of  the  piratical 
quality  of  a  part,  came  before  Lord  Bathurst;  and  Lord  Bathurst 
seems  to  have  held  it  could  not,  unless  the  part  pirated  was  such, 
that  granting  an  injunction  against  such  part  necessarily  destroyed 
the  whole.  Lord  Kenyon,  who  possessed  great  information  on 
this  iSubject,  states  himself  to  have  been  perfectly  satisfied  with 
the  opinion  of  Lord  Bathurst,  as  bearing  upon  the  judgment  of 
Lord  Hardwicke  and  the  other  cases.  In  the  case  referred  to 
before  Lord  Kenyon  the  declaration  at  law  contained  a  count  for 
publishing  the  whole  work,  and  another  for  publishing  a  part; 
and  .Lord  Kenyon's  direction  to  the  jury  seems  to  have  been  to 
find  damages  for  publishing  the  part  only . 

"  As  to  the  hard  consequences  which  would  follow  from  granting 
an  injunction,"  said  Lord  Eldon,  in  Mawman  v.  Tegg  (t),  "  when 
a  very  large  proportion  of  the  work  is  unquestionably  original, 
I  can  only  say,  that,  if  the  parts  which  have  been  copied  cannot 
be  separated  from  those  which  are  original,  without  destroying 
the  use  and  value  of  the  original  matter,  he  who  has  made  an 
improper  use  of  that  which  did  not  belong  to  him  must  suffer 
the  consequences  of  so  doing.  If  a  man  mixes  what  belongs  to 
him  with  what  belongs  to  me,  and  the  mixture  be  forbidden  bj; 
law,  he  must  again  separate  them,  and  he  must  bear  a,ll  the  mis- 
chief and  loss  which  the  separation  may  occasion .  If  an  individual 
chooses  in  any  work  to  mix  my  literary  matter  with  his  own, 
he  must  be  restrained  from  publishing  the  literary  matter  which 

00  i  Burr.  2326. 

(s)  Vide  Cary  v.  Longman  (1801),  1  East,  360;  Trualer  ..  Murray  (1781), 
1  Bast,  363. 

(<)   (1826),  2  Russ.  385,  391. 
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Cap.  IX.  belongs  to  me;  and  if  the  paxts  of  the  work  cannot  be  separated, 
and  if  by  that  means  the  injunction,  which  restrained  the  publica- 
tion of  my  literary  matter,  prevents  also  the  publication  of  his 
own  literalry  matter,  he  has  only  himself  to  blame." 

Where  the  Cou;rt  upon  the  evidence  was  led  to  conclude  that 
if  the  parts  affected  with  the  character  of  piracy  were  taken  away 
there  would  be  left  an  imperfect  work  which  could  not,  to  any 
useful  extent,  serve  the  purpose  intended  by  the  publication,  the 
injunction  to  restjrain  the  publication  of  any  parts  pirated  from 
the  plaintiff's  work  was  granted  without  waiting  till  all  the  parts 
pirated  could  be  distinctly  marked  (zt) . 
Similarity  of  An  injunction  may  be  obtained  to  restrain  the  publication  of 
a  book  whose  external  appearance  so  nearly  resembles  that  of  a 
work  wheirein  copyright  exists  as  to  have  the  effect  of  deceiving 
the  public,  by  leading  them  to  believe  it  to  be  the  same  or  a 
continuation  thereof  {x) . 

Thus  in  one  case  the  defendant  was  restrained  from  publishing, 
selling,  or  offea^ing  for  sale  the  defendant's  work  in  or  with  its 
present  form,  title-page,  or  cover,  or  any  other  form,  title-page, 
or  cover  calculated  to  deceive  persons  into  the  belief  that  it  was 
the  plaintiff's  work  {y). 

And  in  another  case  (z)  Lord  Romilly,  M.  R.,  said:  "  The  defen- 
dants must  be  restrained  from  the  publication  of  this  work,  and 
they  are  not  entitled  to  publish  a  work  with  such  a  title,  or  in 
sucli  a  form  as  to  binding  or  general  appearance  as  to  be  a  colour- 
able imitation  of  that  of  the  plaintiff." 

The  true  ca?iterion  in  such  cases  must  be  the  effect  upon  the 
public,  whether  the  simila;rity  of  the  one  publication  to  the  other 
is  so  great  as  to  mislead  the  public — is  such  as  that  an  intendiug 
purchaser  of  the  one  might  be  misled  into  purchasing  the  other  {a) . 
And  where  such  a  similarity  does  not  exist  the  Court  will  not 
interfere.  Thus  where  there  was  a|  well-known  comic  paper  called 
"  Punch,"  and  another  called  "  Judy,"  and  the  defendant  issued  a 
publication  with  the  title  "  Punch  and  Judy,"  the  Court  held  that 
though  the  defendant  would  not  be  at  liberty  to  use  either  "  Punch  " 
or  "  Judy  "  singly  as  a  title,  yet  there  was  no  reason  why  he  should 

(«)  Lewis  V.  Fullerton  (1839),  2  Beav.  6;  Kelly  v.  Morris  (1866),  L.  E. 

1  Eq.  697. 

(x)  Spottiswoode  v.  Clarke  (1846),  2  Phil.  154;  Chappell  v.  Davidson  (1855), 

2  K.  &  J.  123. 

Qy)  Metzler  v.   Wood  (1878),  8  Ch.  D.  609. 

Iz)  Mack  V.  Fetter  (1872),  L.  R.  14  Eq.  431. 

(a)  Reddaway  v.  Banham,  (1896)  A.  C.  199;  Parsons  v.  Gillespie,  (1898) 
A.  U.  239.  As  to  the  oases  in  which  an  injanetion  will  be  granted  against 
copying  the  title  of  a  work,  see  ante,  p.  66. 
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not  use  the  two  combined,  for  in  such  combination  the  title  was  Oap.  ix. 
not  such  a&  to  deceive  persons  of  ordinary  inteJligence.  The  Vice- 
Chancellor  considered  that  the  defendants  clearly  had  no  right  to 
use  a  name  which  was  calculated  to  mislead  or  deceive  the  public 
in  purchasing,  and  he  intimated  that  if  he  had  thought  on  the. 
whole  that  their  journal  was  calculated  to  mislead  persons  of  ordi- 
nary intelligence  (for  those  were  the  persons  he  had  to  consider) 
he  would  have  granted  the  injunction.  "  '  Punch,'  "  said  he,  "  is 
well  known  both  in  name  and  appearance.  And  its  price  is  three- 
pence. Could  any  one  be  misled  into  buying  this  other  paper 
instead,  which  has  the  words  '  Punch  and  Judy '  printed  on  it  in 
distinct  letters,  with  a  different  frontispiece  and  its  price  a  penny? 
I  am  clearly  of  opinion  that  the  mass  of  mankind  would  not  be  so 
misled"  (6). 

The  next  remedy  is  damages  (c).  The  measure  of  damages  Damages, 
under  sect.  6  (1)  will  be  the  loss  which  the  proprietor  of  the 
copyright  has  suffered  by  reason  of  the  diminution  of  the  sales  of 
his  work,  or  the  loss  of  profit  which  he  might  otherwise  baye 
made.  The  fact  that  the  pirated  work  may  have  injured  the 
reputation  of  and  vulgarised  the  original  is  also  a  fact  that 
may  be  taken  into  consideration  in  assessing  the  amount  of 
damages  (d),  and  generally  the  damages  may  be  said  to  be  at 
large.  In  Byrne  v.  Statist  Company  (e),  where  a  newspaper 
reproduced  the  plaintiff's  translation  of  a  public  speech  as  a  news- 
paper advertisement,  the  judge  assessed  the  damages  at  £150, 
but  gave  no  indication  as  to  how  he  arrived  at  that  figure. 

There  is,  however,  another  section  of  the  Act  upon  which  the  Recovery  of 
plaintiff  may  base  his  claim  for  damages.  By  sect.  7  it  is  pro-  oopiesf^"^ 
vided  that  "  all  infringing  copies  (/)  of  any'  work  in  which  copy- 
right subsists,  or  of  any  substantial  part  thereof,  and  all  plates 
used  or  intended  to  be  used  for  the  production  of  such  infringing 
copies,  shall  be  deemed  to  be  the  property  of  the  owner  of  the 
copyright,  who  accordingly  may  take  proceedings  for  the  recovery 
of  the  possession  thereof  or  in  respect  of  the  conversion  thereof." 
The  plaintiff  can  frame  his  action  either  under  this  section  or 
under  sect.  6,  but  his  statement  of  claim  should  show  clearly 

(6)  Bradbury  v.  Beeton  (1869),  18  W.  R.  33;  Borthwick  v.  Evening  Post 
(1888),  37  Ch.  D.  449. 

(o)  No  "  penalties "  are  imposed  as  was  done  under  the  repealed  Acts. 

Id)  Hanfstaengl  v.  Smith,  (1905)  1  Ch.  519. 

(a)  (1914)  1  K.  B.  622. 

(/)  By  sect.  35(1),  "infringing,  when  applied  to  a  copy  of  a  work  in 
which  copyright  subsists,  means  any  copy,  including  any  colourable  imitation, 
made  or  imported  in  contravention  of  the  provisions  of  this  Act." 
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Cai'.  IX. 


Portion  only 
pirated. 


Kiglit  to  an 
account. 


under  which  section  he  intends  to  proceed  {g).  Under  this 
section  the  measure  of  damages  is  that  "  the  defendant  is  to 
account  for  every  copy  of  his  book  sold  as  if  it  had  been  a  copy 
of  the  plaintiff's,  and  to  pay  the  plaintiff  the  profit  which  he 
would  have  received  from  the  sale  of  so  many  additional 
copies"  (A).  In  Muddock  v.  Blackwood  {i),  the  defendant  sold 
twice.  On  the  first  occasion  he  sold  1,010  copies  at  a  total  price 
of  £38  19s.  9d.,  and  at  a  profit  of  £8  10s.  Ad.;  on  the  second 
occasion  he  sold  twenty-nine  copies'  at  a  profit  of  £1  4s.  2d. 
Mr.  Justice  Kekewich  assessed  the  damages  at  forty  guineas. 

Where  only  a  portion  of  a  work  is  piratical  the  plaintiff  is, 
nevertheless,  entitled  to  delivery  of  the  whol©  (fc),  unless  the 
piratical  portion  can  be  conveniently  separated  from  the  original 
parts  (Z),  or  unless  the  pirated  portion  is  "  unsubstantial." 

Another  remedy  is  an  account  of  profits,  which  is  an  equitable 
remedy  incidental  to  the  right  to  an  injunction  (m),  but  a  plain- 
tiff cannot  obtain  both  an  account  of  profits  and  an  inquiry  as 
to  damages  (w).  The  principles  upon  which  such  an  account  is 
granted  were  thus  stated  by  Wigram,  V  -C,  In  Colburn  v. 
Simms  (o).  "  It  is  true,"  he  said,  "  that  the  Court  does  not,  by 
an  account,  accurately  measure  the  damage  sustained  by  the  pro- 
prietor of  an  expensive  work  from  the  invasion  of  his  copyright 
by  the  publication  of  a  cheaper  book.  It  is  imi^ossible  to  know 
how  many  copies  of  the  dearer  book  are  excluded  from  sale  by 
the  interposition  of  the  cheaper  one.  The  Court,  by  the  account, 
as  the  nearest  approximation  which  it  can  make  to  justice,  takes 
from  the  wrongdoer  all  the  profits  he  has  made  by  his  piracy,  and 
gives  them  to  the  party  who'  has  been  wronged.  In  doing  this  the 
Court  may  often  give  the  injured  party  more,  in  fact,  than  he 
is  entitled  to,  for  non  constat  that  a  single  additional  copy  of  the 
more  expensive  book  would  have  been  sold,  if  the  injury  by  the 


(ff)  MtiddocJc  V.  BlaoMoood,  (1898)  1  Ch.  58.  There  is  a,  common  law  right 
to  the  delivery  up  of  pirated  copies,  but  only  for  destruction,  not  for  the 
benefit  of  the  owner  of  the  copyright:  Bole  v.  Bradbury  (1879),  12  Ch.  ID. 
886;  Warne  #  Co.  v.  Seebohm  (1888),  39  Ch.  D.  73,  82.  The  remedy  under 
sect.  7  will,  therefore,  generally  be  preferred. 

(h)  Per  James,  L.  J.,  Pilte  v.  Nicholas  (1870),  L.  R.  5  Ch.  260. 

(«)   XJbi  sup. 

lie)  Isaacs  v.  Fiddeman  (1880),  49  L.  J.  Ch.  412;  Boosey  v.  Whight  (No.  2) 
(1899),  81  L.  T.  265;  cf.  Mawman  v.  Tegg  (1826),  2  Euss.  385,  391;  Stevens 
V.  Wildy  (1850),  19  L.  J.  Ch.  190. 

Q)  ll'anie  ^'  Co.  v.  Seebohm  (1888),  39  Ch.  D.  73;  Leslie  v.  Youiin,  (1894) 
A.    0.   333. 

(m)  Hogg  v.  Kirby  (1803),  8  Ves.  215;  Bailey  v.  Taylor  (1829),  1  Euss. 
&  My.  73;  Sherrif  v.  Coates  (1830),  1  E.  &  M.  159;  Kelly  v.  Hooper  (1840), 
1  Y.  &  C.  C.  C.  140.  ^      V  ^> 

(»)  De  Vitre  v.  Betts  (1873),  L.  E.  6  H.  L.  319. 

(o)  (1843),  2  Ha.  543,  560;  see  PiJce  v.  NicJiolas  (1870),  L.  E.  5  Ch.  255. 
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sale  of  the  cheaper  book  had  not  been  committed..  The  Court  of      Cap.  IX. 
Equity,  however,  does  not  give  anything  beyond  the  account." 

A  plaintiff  is  entitled  to  discovery  for  the  purposes  of  the  Discovery  for 
account.  The  defendant  must  give  full  particulars,  upon  oath,  aocmint. 
of  the  number  of  copies  printed  and  sold,  and  the  cost  of  publi- 
cation and  distribution,  verified  by  the  production  of  all  proper 
vouchers  and  receipts  (p).  An  account  will  be  refused  if  it  is 
clear  that  there  are  no  profits  (q).  In  such  a  case  the  plaintiff 
may  elect  to  claim  damages  and  an  inquiry  as  to  the  same  (»')' 

Sect.  14  of  the  Act  prohibits  from  being  imported  into  the  Seizure  of 
United  Kingdom  all  copies  "  made  out  of  the  United  King-  copies.^ 
dom  "  (s)  of  any  work  in  which  copyright  subsists,  which  if 
made  in  the  United  Kingdom  would  infringe  copyright,  and  as  to 
which  the  owner  of  the  copyright  gives  notice  in  writing,  by 
himself  or  his  agent,  to  the  Commissioners  of  Customs  and  Excise, 
that  he  is  desirous  that  such  copies  shall  not  be  imported  into  the 
United  Kingdom.  If  the  owner  of  the  copyright  gives  such  notice, 
then  the  copies  will  be  included  in  the  table  of  prohibitions  and 
restrictions  contained  in  sect.  42  of  the  Customs  Consolidation 
Act,  1876  {t),  and  that  section  is  to  apply  accordingly.  Under 
that  section  the  copies  are  liable  to  be  forfeited  and  destroyed  or 
otherwise  disposed  of  as  the  Commissioners  of  Customs  may  direct. 
The  Commissioners  are  authorised  to  make  regulations,  either 
general  or  special,  respecting  the  detention  and  forfeiture  of  copies 
and  the  conditions  to  be  fulfilled  before  such  detention  and  for- 
feiture, and  by  such  regulations  to  determine  the  information, 
notices,  and  security  to  be  given,  and  the  evidence  requisite,  for 
any  of  the  purposes  of  sect.  14  of  the  Copyright  Act,  and  the 
mode  of  verification  of  such  evidence  (m).  The  regulations  made 
by  the  Commissioners  by  virtue  of  this  power  provide  (x)  that 
the  notice  is  to  be  given  by  the  copyright  owner  in  one  of  the 
foi'ms  set  out  in  the  Schedule  to  the  regulations,  or  as  near  thereto 
as  circumstances  permit  (y),  and  be  accompanied  by  a  statutory 

(p)  Stevens  v.  Bett  (1873),  12  W.  E.  572. 

Iq)  Lee  v.  Alston  (1789),  1  Ves.  Jun.  78;  Colbum  v.  Simms  (1843),  2  Ha. 
560;  Powell  v.  AiUn  (1857),  4  K.  &  J.  343. 

(»•)  Mawman  v.  Tegg  (1826),  2  Euss.  385,  400. 

(s)  These  words  were  probably  inserted  so  as  to  enable  the  owner  of  a 
copyright  who  has  sold  his  foreign  rights  to  prevent  the  importation  into  this 
country  of  copies  lawfully  manufactured  abroad,  but  they  also  seem  to  prevent 
the  Customs  authorities  from  seizing  piratical  copies  made  in  England  and 
exported  to  a  foreign  country  upon  their  being  re-imported  into  this  country. 

(<)  39  &  40  Vict.  u.  36. 

(«)  Sect.  14  (3). 

(a:)  Appendix  B.,  post. 

(j-)  Eule  1. 
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^'^^^  J^X-  declaration  in  the  form  set  out  in  the  same  Schedule  {z).  Before 
any  article  which  appears,  or  is  alleged,  to  be  a  copy  of  the 
copyright  work  is  detained,  the  person  who  gave  the  notice  must, 
if  required,  give  such  further  information  and  evidence,  verified, 
if  so  required,  by  statutory  declaration,  as  the  Customs  autho- 
rities think  necessary,  to  satisfy  them  that  the  article  in  question 
is  liable  to  detention  and  forfeiture  (a),  and  must  also  deposit 
a  sum  of  money  sufficient  to  cover  any  expense  which  may  be 
incurred  in  the  examination  of  the  goods  detained  (6).  The  Com- 
missioners may  require  an  undertaking  to  indemnify  them  against 
expenses  and  damages  incurred  by  reason  of  their  detention  and 
forfeiture  of  the  article  (c).  The  Customs  Consolidation  Act, 
1876,  applies  to  the  colonies,  except  that  by  sect.  151  it  is  pro- 
vided that  the  Customs  Acts  (which  by  the  interpretation  clause, 
sect.  284,  means  and  includes  that  and  all  or  any  other  Acts  or  Act 
relating  to  the  Customs)  shall  not  extend  to  "  any  such  possession 
as  shall  by  local  Act  or  ordinance  have  provided  or  may  hereafter, 
with  the  sanction  and  approbation  of  her  Majesty  and  her  suc- 
cessors, make  entire  provision  for  the  management  and  regulation 
of  the  Customs  of  any  such  possession,  or  make  in  like  manner 
express  provisions  in  lieu,  or  variation,  of  any  of  the  clauses  of 
the  said  Act  for  the  purposes  of  such  possessions  "  (d).  The 
Isle  of  Man  is  not,  for  the  purposes  of  sect.  14  of  the  Copyright 
Act,  to  be  considered  as  part  of  the  United  Kingdom  (e),  but  the 
section  is,  with  the  necessary  modifications,  to  apply  to  the  im- 
portation into  a  British  possession  to  which  the  Act  extends  (/) 
of  copies  of  works  made  out  of  that  possession. 
What  It  is  not  clear  whether  any  works  other  than  those  which  sub- 

works°may  stantially  reproduce  the  whole  of  the  original  work  from  which 
be  seized.  it  was  copied  or  derived  can  be  seized  by  the  Customs  authorities 
under  this  section.  The  section  only  authorises  the  seizure  of 
"  copies  "  of  the  original  work,  and  does  not  use  the  expression 
"  infringing  copies  "  which  is  defined  by  sect.  35  (1).  Obviously, 
the  Customs  authorities  are  not  in  a  position  to  determine  nice 
points  of  copyright  law,  and  it  is  not  intended  that  they  shoujd 
have  power  to  summarily  seize  any  works,  except  those  that  are 
flagrant  piracies.    In  other  cases,  the  proprietor  of  the  copyright 

(z)  Kule  4. 
(a)  Eule  5. 
(6)  Eule  6. 

(c)  Eule  7. 

(d)  Blaok  V.  Imperial  Booh  Co.  (1903),  5  Ont.  L.  E.  184. 

(e)  Sect.  14  (6). 

(/)  See  sect.  25,  and  chapter  "  Colonial  Copyright,"  Part  IV.,  Chapter  II., 
post. 
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must  pursue  his  otbei'  remedies.  In  laot,  the  great  protection  given  Cap.  IX. 
by  sect.  14  is  against  the  flooding  of  the  English  markets  with  the 
cheap  foreign  reprints,  which  are  frequently  issued  with  the  licence 
of  the  proprietor  of  the  copyright  upon  the  understanding  that  these 
reprints  are  not  to  compete  with  him  in  the  home  market.  Such 
reprints  are,  of  course,  liable  to  be  seized  if  imparted  into  England, 
for  they  would  infringe  the  copyright  "  if  made  in  the  United 
Kingdom." 

We  must  now  coasider  that  curious  section — sect.  8 — which  is  Innocent 

"  Where  proceedings  are  taken  in  respect  of  the  infringe- 
ment of  the  copyright  in  any  work  and  the  defendant  in  his 
defence  alleges  that  he  was  not  aware  of  the  existence  of  the 
copyright  in  the  work,  the  plaintiff  shall  not  be  entitled  to  any 
remedy  other  than  an  injunction  or  interdict  in  respect  of  the 
infringement  if  the  defendant  proves  that  at  the  date  of  the 
infringement  he  was  not  aware,  and  had  no  reasonable  ground 
for  suspecting,  that  copyright  subsisted  in  the  work"  {g). 

This  section  was,  doubtless,  inserted  in  the  Act  because  of  the  Limited 
removal  of  all  formalities,  such  as  registration,  which  were  some-  application 
times  requisite,  under  the  old  law,  for  the  acquisition  or  protection 
of  copyright,  and  which  gave  some  public  warning  of  the  existence 
of  copyright.     Judging  from  its  marginal  note,  the  section  is 
intended  to   afford  protection  to   innocent  infringers,   but  it  is 
framed  in  such  language  that  it  is  difficult  to  imagine  a  case  in 
which  it  can  be  invoked  in  aid.     The  section  must  be  specifically 
pleaded,  and  the  burden  is  upon  the  defendant  to  prove  that  "at 
the  date  of  the  infringement  he  was  not  aware,  and  had  no  reason- 
able ground  for  suspecting,  that  copyright  subsisted  in  the  work." 
We  have  seen  that  inasmuch  as  copyright  is  a  proprietary  right, 
it  is  usually  no  defence  to  prove  that  the  defendant  ateted  inno- 
cently (^).     Nor  is  it,  under  sect.   8,  sufficient  to  prove  mer© 
innocence  and  absence  of  carelessness;    the  innocence  that  must 
be  proved  is  ignorance  that  "  copyright  subsisted  in  the  work," 
i.e.,  the  work  which  has,  in  fact,  been  pirated.     This  point  is 
well  illustrated  by  the  recent  case  of  Byrne  v.  Statist  Co.  (J,).  Byrne r. 
There  the  plaintiff  waiS  employed  by  the  proprietors  of  a  news-  ^''^*'^'  ^'>- 
paper  to  translate  and  summarise  in  his  spare  time  a  speech  of  the 

(^)  Compare  with  the  similar  sect.  33  of  the  Patents  Act,  1907  (7  Edw.  VII. 
c.   29). 

(JC)  Mansell  v.  Valley  Printing  Co.,  (1908)  2  Ch.  441,  ante,  p.  135. 

(J.)   (1914)  1  K.  B.  622;  but  see  Savory  v.  WorU  of  Golf  (1914),  83  L.  J. 

Oh.  824. 
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'^''^-  ^^-  Governor  of  the  Stabe  of  Bahia,  Brazil,  reported  in  a  foreign 
language,  for  the  purpose  of  publication  as  an  advertisement  in 
their  paper.  The  summarized  translation  was  duly  published  in 
this  y.'a.j  with  the  words  "  translated  from  the  Portuguese  language 
b J  F  D.  Byrne  "  at  the  end.  The  defendants  saw  this  advertise- 
ment, obtained  permission  from  the  Governor  to  publish  it  as  an 
advertisement  in  their  pa,pers,  for  which  they  were  duly  paid,  and 
thej  reproduced  the  plaintiff's  translation  verbatim.  In  an  action 
for  infringement  of  copyright,  the  defendants  pleaded  sect.  8  of 
the  Copyright  Act,  but  without  success.  In  dealing  with  this 
plea,  Mr.  Justice  Bailhache  remarked  as  follows:  "  The  defendant 
suggested  that  they  had  no  reasonable  ground  to  suspect  that 
there  was  any  copyright  in  the  advertisement  at  all;  but  the 
advertisement  contained  upon  its  face  an  intimation  that  it  was 
translated  by  the  plaintiff.  The  defendants'  witnesses  admitted 
that  that  was  an  unusual  and  unprecedented  fact,  but  stated  that 
it  was  one  to  which  they,  as  men  of  experience,  attached  no  im- 
portance. In  that  I  think  they  were  wrong,  and  I  find  as  a  fact 
that  there  was  reasonable  ground  to  suspect  that  there  was  copy- 
right in  the  plaintiff's  translation.  The  position  of  the  defendants 
in  fact  was  not  so  much  that  they  did  not  suspect  coipyright,  as 
that  they  supposed  the  copyright  was  in  the  Governor  of  Bahia, 
whoso  instructions  for  its  reproduction  they  had  obtained.  This 
merely  amounts  to  saying  that  they  supposed  themselves  to  have 
the  authority  of  the  owner  of  the  copyright,  a  very  different  thing 
from  alleging  and  proving  that  they  did  not  suspect  that  any 
copyright  existed.  It  is  this  latter  state  of  mind  that  sect.  8 
requires  to  be  proved,  and  sect.  8  is  no  protection  to  a  person  who, 
knowing  or  suspecting  that  copyright  exists,  makes  a  mistake  as 
to  the  owner  of  the  copyright,  and  under  that  mistake  obtains 
authority  to  publish  from  a  person  who  is  not  in  fact  the  owner." 
The  plaintiff  was  awarded  £150  damages. 

The  section  thus  affords  no  defence  in  a  class  of  case  that  not 
infrequently  aris^.  A  photograph  is  submitted  to  a  newspaper 
for  publication.  The  proprietors  of  the  newspaper  accordingly 
publish  the  same  and  pay  for  it,  upon  receiving  an  assurance  that 
the  copyright  belongs  to  the  person  who  submitted  the  photo- 
graph to  them,  and  they  only  become  aware  of  the  fact  that  they 
have  been  misinformed  when  a  claim  is  made  for  damages 
for  infringement  of  copyright.  Clearly,  the  newspaper  proprietors 
cannot  urge  that  they  did  not  suspect  that  oopiyright  existed, 
but  were  only  deceived  as  to  the  person  in  whom  the  copyright  was 
vested,  and  so  they  have  no  defence  upon  the  ground  of  ignorance. 


CIVIL  REMEDIES  FOE  INFRINGEMENT  OF  COPYRiailT.  20.j 

In  what,  cases,  then,  can  the  section  apply?  What  "reasonable  Cap.  ix. 
ground"  can  a  direct  copyist  have  for  not  suspecting  the  work  To  what  oases 
he  copies  to  be  the  subject  of  copyright?  It  is  submitted  that  apply"  ™'^ 
the  proper  attitude  of  mind  of  a  copyist  towards  a  work  that  he 
copies  is  that  copyright  in  the  latter  subsists,  unless  he  has  evi- 
dence to  the  contrary.  The  only  grounds  for  not  suspecting 
copyright  appear  to  be  either  (a)  that  the  period  of  copyright 
protection  has  run  out,  or  (b)  that  he  thinks  that  the  work  is  of 
such  a  character  that  it  ought  not  to  be  a  subject  of  copyright. 
If  a  copyist  were  to  ascertain  that  the  author  of  the  original  work 
was  born  130  years  ago,  or  that  the  work  was  published  100  years 
ago,  but,  after  due  inquiry,  he  could  not  discover  the  date  of  the 
author's  death,  he  might,  perhaps,  have  reasonable  grounds  for 
thinking  the  copyright  had  xun  out.  Or,  again,  if  a  work,  bearing 
no  author's  or  publisher's  name,  is  pronounced  by  experts  to  be- 
the  work  of  A.  who  died  sixty  years  ago,  whereas  it,  in  fact,  is 
the  work  of  B.  who  died  only  forty  years  ago,  this,  perhaps,  is 
another  case  in  which  the  section  might  be  successfully  pleaded. 
But  it  is  submitted  that  no  person  has  a  right  to  assume,  without 
inquiry,  that  a  work  published  anonymously  is  not  the  subject 
of  copyright.  And  if  it  is  hard  to  imagine  a  case  in  which  the 
section  will  be  of  any  avail  to  a  copyist  at  first  hand,  it  is  stall 
harder  to  imagine  a  case  in  which  a  person  deriving  title  under 
the  original  pirate  could  plead  the  section.  We  have  seen  that 
the  section  does  not  apply  if  'the  defendant  publishes  a  work 
under  a  wrong  impression  as  to  who  is  the  proprietor  of  the  copy- 
right. Take  another  case  that  may  arise.  A  publisher  publishes 
a  work  of  X.  which,  unknown  to  the  publisher,  contains  large 
extracts  from  the  work  of  Y.  Y.  is  a  living  person  well  known 
to  the  publisher.  He  cannot,  it  is  thought,  plead  successfully 
that  he  did  not  suspect  copyright  to  subsist  in  Y.'s  w^ork;  all  he 
could  urge  is  that  he  did  not  suspect  that  X.  had  copied  from  Y.'s 
work,  and  that,  apparently,  would  not  bring  him  within  the 
section.  Finally,  if  the  defendant  pleads  that  he  did  not  think 
the  pirated  work  was  of  a  character  which  ought  to  be  entitled  to 
copyright  protection,  upon  the  Court  holding  the  contrary,  the 
defendant  may  have  some  difficulty  in  convincing  the  Court  that 
he  had  no  "  reasonable  grounds  "  for  anticipating  the  Court's  deci- 
sion. Of  course,  it  might  be  different  if  the  defendant's  belief  was 
based  upon  a  decision  of  the  Courts  which  was  subsequently  over- 
ruled. 

It  has  been  suggested  that  under  no  circumstances  could  sect.  8  Can  sect.  8 
be  a  defence  to  an  action  based  upon  sect.  7,  which  declares  that  answer  to  a° 
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infringing  copies  are  to  be  deemed  the  property,  of  the  oWner  of 
the  copyright,  because  an  action  of  detinue  or  trover  would  not 
be  an  action  "in  respect  of  the  infringement  of  the  copyright." 
It  is  submitted,  however,  that  this  is  a  narro'ftr  construction  to  put 
upon  the  section.  Of  course,  no  person,  however  innocent  at  the 
time  he  procured  a  stock  of  works  which  infringe  another's  copy- 
right, could  lawfully  continue  to  dispose  of  his  stock  after  notice 
that  the  same  were  piracies;  but  if  he  were  to  be  liable  to  pay  in 
damages  for  any  portion  of  the  stock  which  he  had  disposed  of 
prior  to  receiving  such  notice,  sect.  8  would  become  practically 
nugatory.  It  is  thought  that  it  is  putting  no  undue  strain  upon 
the  language  to  say  that  an  action  for  recovering  damages  in 
trover  under  sect.  7  is  one  taken  "  in  respect  of  "  the  infringement 
of  the  copyright,  for  the  circumstances  wiU  be  such  that  no  such 
action  would  lie,  unless  there  had  been  an  infringement  of  copy- 
right. In  other  words,  the  infringement  of  the  copyright  is  the 
ground  and  basis  of  the  action  (/) . 

An  action  for  infringement  is  commenced  by  writ.  Under  the 
Literary.  Copyright  Act,  1842,  it  was  necessary  that  the  plaintiff 
should  have  registered  his  title  at  Stationers'  Hall  prior  to  issuing 
his  writ  (k) .  There  is  no  necessity  for  any  registration  under  the 
Act  of  1911,  but  it  has  been  held  that,  notwithstanding  the  fact 
that  works  which  at  the  date  when  the  Copyright  Act,  1911,  came 
into  force  (I)  were  entitled  to  copyright  became  entitled  to  a 
similar  right  under  the  new  Act  (to),  nevertheless,  no  action  can 
be  brought  under  that  Act  in  respect  of  an  infringement  com- 
mitted prior  to  the  date  when  the  same  came  into  force,  unless 
the  plaintiff  was  registered  at  Stationers'  Hall  (n) . 

Invasions  of  copyright  by  several  persons  cannot  be  restrained 
in  one  action,  the  right  of  an  author  against  different  booksellers 
selling  the  same  spurious  edition  of  his  work  not  being  joint,  but 
a  distinct  right  against  each  (o) . 

Where  a  joint  proprietorship  exists,  either  party  may  sue;  and 


(;■)  This  view  seems  to  receive  some  support  from  sub-sects.  (2)  and  (3)  of 
sect.  6,  the  former  providing  that  costs  "  in  any  proceedings  in  respect  of  the 
infringement  of  copyright "  are  to  be  in  the  discretion  of  the  Court,  the  latter 
providing  that  there  is  to  be  a  presumption  that  the  plaintiff  is  the  owner  of 
the  copyright  in  a  work  "  in  any  action  for  infringement  of  copyright."  See 
also  sect.  10. 

(;t)   TVarne  v.   Lawrence  (1886),  54  L.  T.  371. 

(0  I.e.,  1st  July,  1912. 

(m)  Sect.  24;  see  post,  chapter  "Existing  Works." 

(»)  Evans  v.  Morris,  (1913)  W.  N".  58;  contra,  if  the  infringement  took 
place  after  the  commencement  of  the  Act,  Samnj  v.  World  of  Golf,  Ltd. 
(1914),  83  L.  J.  Ch.  824. 

(o)  mily  V.  Moiff  (1790),  2  Ves.  486. 


CIVIL  REMEDIES  EOR  INFRINGEMENT  OF  COPYRIGHT.  207 

wharo  a  plaintiff  has  an  assignment  from  some  only  of  several      Cap.  IX. 
part-owners,  he  is  entitled  to  sue  to  prevent  a  stranger  from  inter- 
fering with  his  rights  (p). 

It  is  not  essential  that  the  statement  of  claim  or  affidavit  filed 
in  support  of  an  application  for  an  interlocutory  injunction  should 
specify  the  parts  of  the  work  stated  to  have  been  pirated;  though 
no  copyright  is  claimed  in  all  the  identical  plassages,  a  general 
allegation  that  the  defendant's  work  contains  pirated  passages, 
and  a  verification  by  affidavit  of  those  passages,  are  sufficient. 
The  Vice-Chancellor,  in  Sweet  v.  Maugham  (q),  said:  "It  has 
always  been  considered  sufficient  to  allege,  generally,  that  the 
defendant's  work  contains  several  passages  which  have  been  pirated 
from  the  plaintiff's  work.  Then,  when  the  injunction  has  been 
moved  for,  the  two  works  have  been  brought  into  Court,  and  the 
counsel  have  pointed  out  to  the  Court  the  passages  which  they  rely 
upon  as  showing  the  piracy."  But  if  a  plaintiff  brings  an  action 
to  protect  a  work,  being  only  entitled  to  copyright  in  a  small  part 
of  such  work,  he  ought  to  tell  the  defendant  in  his  claim  what 
that  part  is,  otherwise  costs  unnecessarily  incurred  must  be  borne 
by  the  plaintiff  (r) . 

There  are  certain  presumptions  in  favour  of  a  plaintiff  suing  Presumptions, 
for  infringement  of  copyright.  Sub-sect.  (3)  of  sect.  6  provides 
that  "in  any  action  for  infringement  of  copyright"  (s)  in  any 
work  the  work  shall  be  presumed  to  be  a  work  in  which  copyright 
subsists,  and  the  plaintiff  shall  be  presumed  to  be  the  owner  of  the 
copyright,  unless  the  defendant  puts  in  issue  the  existence  of  the 
copyright,  or,  as  the  case  may,  be,  the  title  of  the  plaintiff.  The 
presumption  is  an  absolute  one  if  the  issue  is  not  raised.  If  these 
matters  are  put  in  issue,  then  further  presumptions  may  arise, 
namely:  (a)  if  a  name  purporting  to  be  that  of  the  author  of  the 
work  is  "printed  or  otherwise  indicated  thereon  in  the  usual 
manner,"  the  person  whotse  name  is  so  printed  or  indicated  is, 
unl^s  the  contrary  is  proved,  to  be  presumed  to  be  the  author  of 
the  work;  and  (b)  if  no  name  is  so  printed  or  indicated,  or  if  the 
name  so  printed  or  indicated  is  not  the  author's  true  name  or  the 
name  by  which  he  is  commonly  known,  and  a  name  purporting 
to  be  that  of  the  publisher  or  proprietor  of  the  work  is  printed  or 
otherwise  indicated  thereon  "  in  the  usual  manner,"  then  this 

(p)  Lauri  v.  Emad,  (1892)  3  Ch.  402. 

(?)  (1840),  11  Sim.  51;   Bottm  v.  Arthur  (1863),  1  H.  &  M.  603. 

(r)  Page  v.  Wisden  (1869),  17  W.  R.  483;  and  generally  a  defendant  can 
obtain  an  order  for  particulars. 

(s)  As  to  whether  an  action  of  detinue  or  trover  under  sect.  7  is  "  an  action 
for  infringement  of  copyright,"  see  ante,  p.  205. 
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latter  person  is,  unless  tte  contrary  is  proved,  to  be  paieeumed  to 
be  the  owner  of  the  copyright  in  the  work  for  the  p^irposes  of 
proceedings  in  respect  of  the  infringement  of  the  copyright 
therein  (t). 

The  language  of  this  sub-section  should  be  noticed.  If  the 
name  of  the  author  of  the  work  is  indicated  "  thereon  "  (m)  in  the 
"  usual  manner,"  then  the  presumption,  until  the  contrary  is 
proved  by  the  defendant,  will  be  that  the  person  so  indicated  is 
the  "author"  of  the  work,  not  that  he  is  the  owner  of  the  copy- 
right. The  presumption  will  probably  be  most  useful  in  an  action 
brought  by  an  assignee  of  the  copyright.  He  will  not  be  com- 
pelled to  strictly  prove  the  authorship,  but,  of  course,  he  will  have 
to  strictly  prove  a  title  derived  from  the  person  named  as  author.. 
If,  on  the  other  hand,  no  one  is  named  as  author  on  the  work,  or 
the  name  is  not  the  author's  true  name  or  the  name  by  which  he 
is  commonly  known,  then  the  presumption  is  that  the  person  who 
is  named  as  publisher  or  proprietor  of  the  work  is,  for  the  purposes 
of  the  proceedings,  the  owner  of  the  copyright.  If,  therefore, 
the  action  be  brought  by  a  person  other  than  such  publisher  or 
proprietor  of  the  work,  such  person  will  have  to  be  prepared  to  dis- 
place the  presumption  against  him,  and  prove  that  he,  and  not  the 
publisher,  is  the  owner  of  the  copyright  {x).  The  object  of  this 
presumption  is  to  enable  an  anonymous  author  to  preserve  his 
anonymity  in  any  legal  proceedings  he  may  take  to  protect  his 
copyright.  For  the  purposes  of  the  sub-section,  it  does  not  appear 
to  be  necessary  that  the  name  of  the  author  or  publisher,  as  the 
case  may  be,  shall  appear  on  all  copies. 

Under  sect.  17  (2)  the  ownership  of  an  author's  manuscript 
after  his  death,  where  such  ownership  has  been  acquired  under  a 
testamentary  disposition  made  by  the  author,  and  the  manuscript 
is  of  a  work  which  has  not  been  published,  nor  performed  in 
public,  nor  delivered  in  public,  is  prima  facie  proof  of  the  copy- 
right being  with  the  owner  of  the  manuscript. 

The  defendant  to  an  action  for  infringement  of  copyright  must, 
if  he  desires  to  dispute  the  authorship,  or  the  plaintiff's  title  to  the 
copyright  in  the  work,  specifically  raise  the  point  on  his  plead- 
ings («/);   but  he  is  not  required,  as  he  was  under  the  Literary 


(t)  See  Article  15  of  Revised  Convention  of  Berne  (Appendix  B.). 

(«)  Presumably  this  will  not  be  construed  literally.  It  is  thought  that  the 
presumption  will  arise  if  the  author's  name  is  indicated,  say,  upon  the  mount 
of  a  photograph. 

(x)  The  object,  no  doubt,  is  to  enable  a  pseudonymous  or  anonymous  author 
to  preserve  the  secret  of  his  identity. 

(j))  Sect.  6  (3). 
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Copyright  Act,  1842  (z),  to  state  in  his  defence  the  person  he  ^^^-  ^^- 
alleges  to  be  the  author  or  the  proprietor  of  the  copyright,  but  in 
a  propier  case  the  defendant  might  be  ordered  to  answer  inter- 
rogatories on  the  point.  If,  again,  the  defendant  desires  to  plead 
his  innocence,  under  sect.  8  he  must  specifically  allege  in  his 
defence  that  he  was  not  aware  of  the  existence  of  the  copyright  in 
the  work.  If  the  action  be  in  the  County  Court,  the  putting  of 
the  title  of  the  plaintiff  in  issue  and  the  plea  of  ignorance  a^e 
both,  it  is  thought,  special  defences,  of  which  notice  must  be  given 
to  the  plaintiff  (a) . 

The  costs  of  all  parties  in  any  proceedings  in  respect  of  the  Costs, 
infringement  of  copyright  are  in  the  "absolute  discretion "  of  the 
Court  (6).  It  is  thought  probable  that  an  action  for  the  recovery 
of  pirated  copies  is  an  action  "  in  respect  of  the  infringement  of 
copyright"  (c).  In  any  case,  the  sub-section  does  not,  probably, 
make  the  law  as  to  costs  any  different  in  a  copyright  case  from 
what  it  is  in  other  cases.  Under  the  Rules  of  the  Supreme  Court 
costs  are  generally  in  the  discretion  of  the  Court,  but  the  discretion 
is  a  judicial  discretion,  and  although  the  general  rule  is  that  there 
is  no  appeal  simply  upon  a  question  of  costs,  such  an  appeal  will 
lie  if  the  judge  has  deprived  a  successful  litigant  of  his  costs  upon 
other  than  judicial  grounds.  The  same  rule,  it  is  thought,  applies 
to  a  copyright  case,  notwithstanding  that  the  costs  are  said  to  be 
in  the  "absolute"  discretion  of  the  Court  ((Z). 

A  person  whose  copyright  has  been  infringed  is  not  bound  to  Points  as  to 
rest  satisfied  with  the  promise  of  the  defendant  not  to  commit  anyj  ''°^  ^' 
further  infringement,  but  he  has  a.right  to  have  an  injunction,  and' 
is  entitled  to  the  costs  of  such  injunction  (e).  It  is  not  sufficient 
to  entitle  the  defendant  to  escape  being  ordered  to  pay  the 
plaintiff's  costs  of  obtaining  an  injunction  that  he  has  before  issue 
of  the  writ  offered  the  plaintiff  all  that  he  was  entitled  to;  but, 
if,  having  made  such  an  offer  prior  to  action  brought,  the  defendant 
were  later  to  repeat  the  offer,  enlarging  it  by  including  the  costs  of 
the  action  up  to  date,  the  costs  of  persisting  in  his  action  might 
perhaps  be  cast  upon  the  plaintiff.     This,  it  has  been  said,  is  the 

(«)  5  &  6  Vict.  0.  45,  s.  16. 
(a)  County  Court  Eule  X. 
(*)  Sect.  6  (2). 

(c)  Sect.  6.(2),  ante,  p.  205. 

(d)  The  isame  expression  as  to  costs  is  to  be  found  in  the  Copyright  (Musical 
Compositions)  Act,  1888  (51  &  52  Vict.  o.  17),  s.  2,  now  repealed.  Previously 
to  tiiat  Act  a  successful  plaintiff  in  an  action  for  publicly  performing  a  musical 
composition  was  entitled  as  of  right  to  his  costs:  Meeve  v.  GHbson,  (1891)  1 
Q.  B.  652;  Roberts  v.  Signell  (1887),  3  T.  L.  E.  552. 

(e)  Geary  \.  Norton  (1846),  1  De  G-.  &  Sm.  9;  Savory  v.  World  of  Qolf, 
Ltd.,  83  L.  J.  Ch.  824, 

c.  14 
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Cap.  IX.  only  way  in  which,  where  a.  wrang  has  been  done,  the  defendant 
can  escape  from  the  liability  of  having  the  infringed  rights 
asserted  in  Court,  and  a  proper  order  obtained  (/). 

Moreover,  cases  of  infringement  of  copyright  should  be  heard 
in  open  Court,  and,  therefore,  even  if  the  defendant  admits  liability 
and  consentB  to  the  requisite  order  being  made  in  Chambers,  the 
plaintiff  is  entitled  to  the  costs  of  a  motion  for  judgment  in 
Court  {g) . 

In  Cooper  v.  Whittingham  (h),  Jessel,  J.,  thought  that  where 
a  plaintiff  came  to  enforce  a  legal  right  and  there  had  been  no 
misconduct  on  his  part  the  Court  had  no  discretion,  and  could 
not  take  away  his  right  to  costs,  and  Chitty,  J.,  took  the  same 
view  in  Upman  v.  Forester  (i).  But  in  Walter  v.  Steinkopff  (fc), 
Mr.  Justice  North  said  that  he  could  not  understand  that  view,  it 
was  in  the  teeth  of  the  General  Orders  and  Act  of  Parliament, 
which  say  the  judge  has  a  discretion  which  he  is  to  exercise,  and 
in  the  case  of  The  American  Tobacco  Co.  v.  Guest  (I),  Stirling,  J. 
was  of  the  same  opinion.  Mr.  Justice  North,  considering  that  in 
the  case  in  question  the  defendants  had  been  hardly  dealt  with  by 
being  pulled  up  laU  at  once  without  notice  for  doing  what  they  had 
been  doing  for  twelve  years  past,  decided  that  the  defendants 
should  pay  all  the  costs  of  the  action  down  to  a,  certain  day,  an(d 
also  such  further  costs  as  would  have  been  properly  incurred  by 
the  plaintiffs  in  proceeding  upon  a  motion  unopposed  by  the  defen- 
dants to  make  the  interlocutory  order  perpetual,  leaving  all  other 
costs  to  be  borne  by  the  parties  who  incurred  them.  But  the  mere 
fact  that  the  damages  are  trifling  is  not  a  sufficient  reason  for 
depriving  the  plaintiff  of  his  costs  (m).  If  the  defendant  is  suc- 
cessful he  may,  nevertheless,  be  deprived  of  his  costs  if  the  Court 
thinks  that  he  has  conducted  his  case  improperly,  or  his  conduct 
prior  to  action  has  been,  in  the  opinion  of  the  Court,  unfair  (re). 
Period  for  No  action  "in  respect  of  infringement  of  copyright"  is  to  be 

aotirais^  commenced  after  the  expiration  of  three  years  next  after  the  in- 

fringement (o) .  It  is  not  easy  to  say  whether  this  limitation 
applies  to  an  action  for  conversion  or  detinue  under  sect.  7.  The 
Courts,  it    is    thought,  would    not    be  unwilling  to  stretch    the 

(/)  Per  Neville,  J.,  Savor!/  v.    World  of  Golf,  supra. 

Ig)  Smith  and  Joules,  Ltd.  v.  Service,  Meeve  |  Co.,  (1914)  W.  N.  283. 

(A)  (1880),  15  Ch.  D.  501. 

(J)  (1883),  24  Ch.  D.  231. 

Qc)  (1892)  3  Ch.  489. 

(0  (1892)  1  Ch.  630. 

(m)  Hanfstaengl  v.  Smith,  (1905)  1  Ch.  519. 

(«)  Cobbett  V.  Woodward  (1872),  L.  E.  14  Eq.  407;  Pike  v.  Nicholas 
(1869),  L.  E.  5  Ch.  251;  Kelhj's  Directories  v.  Gavin,  (1901)  1  Ch.  374; 
of.  Liverpool  Brokers  v.  Commercial  Press,  (1897)  2  Q.  B.  1, 

(o)  Sect.  10. 
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language  a  little,  and  hold  that  such  an  action  was  brought  "  in  ^^^-  IX. 
respect  of  infringement  of  copyright"  (p),  but  a  further  difficulty 
arises  from  the  fact  that  the  period  of  limitation  is  to  run  frqm 
the  date  of  "the  infringement.''  An  infringement  occurs  by 
reason  of  the  improper  reproduction  of  a  work  or  the  knowingly, 
dealing  with  the  work  by  sale,  distribution,  exhibition,  or  importa- 
tion (q) ;  the  mere  possession  of  an  infringing  copy  gives  no  right 
of  action.  An  action  against  a  person  who  simply  has  an  in- 
fringing copy  in  his  possession  would  not  lie  until  a  demand  had 
been  made  requiring  the  possessor  to  hand  over  the  copy  to  the 
owner  of  the  copyright  (r) .  Nor  would  the  refusal  to  comply  with 
such  demand  constitute  an  "infringement"  of  copyright,  and  it 
is,  therefore,  possible  that  in  the  case  of  an  action  under  sect.  7 
the  ordinary  period  of  limitation  will  apply,  namely,  six  years 
from  the  date  of  the  conversion  or  refusal  to  deliver  the  infringing 
article  (s).  It  may  be,  however,  that  the  true  construction  of 
sect.  10  is  that  wherever  there  has  been  an  infringement  of  copy- 
right the  proprietor  of  the  copyright  is  to  lose  all  remedies  what- 
soever after  three  years,  and  that,  inasmuch  as  before  an  "  infring- 
ing copy "  can  exist,  there  must  have  been  an  infringement  of 
copyright,  though  not  necessarily  committed  by  the  person  who 
has  possession  of  the  infringing  copy  at  the  time  of  action,  no 
action  of  detinue  or  conversion  can  be  brought  except  within  three 
years  after  the  infringing  copy  was  made.  Of  course,  if,  after 
knowledge  that  the  ,  copies  in  his  possession  were  piracies,  the 
possessor  were  to  sell  or  distribute  or  exhibit  the  copies  for  the 
purpose  of  trade,  this  would  under  sect.  2  (2)  constitute  an  entirely 
new  offenoe  (t),  and  the  period  of  limitation  would  commence  to  run 
afresh.  If  this  suggested  construction  of  sect.  10  were  to  prevail, 
it  would,  to  some  extent,  remove  the  difficulty  which  arises  from 
the  fact  that,  whereas  sect.  2  (2)  contemplates  a  person  being  only 
liable  for  dealing  with  infringing  copies  with  knowledge  that 
they  are  infringements,  the  pro^^.sions  of  sect.  7  seem  calculated  to 
deprive  him  of  much  of  the  benefit  he  might  derive  from  his  inno- 
cence (u) ;  for  in  that  case  a  person  who  sold  an  infringing  copy 
innocently  could  only  be  sued  within  three  years  from  the  making 
of  the  work,  but,  if  he  did  so  with  knowledge,  within  three  years 
from  the  sale. 

(p)  See  ante,  p.  205. 

(ff)  Sect.  2. 

(r)  Miller  v.  Sell,  (1891)  1  Q.  B.  468. 

(s)  Miller  v.  Dell,  supra. 

(0  Sect.  2  (2). 

(«)  See  anie,  p.  166. 

J4  (2) 
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■     CHAPTER  X. 

SUMMARY  BEMEDIES  FOE  INFRINGEMENT  OF  COPYRIGHT. 

Sect.  11  of  In  addition  to  his  civil  remedies,  sect.  11  of  the  Copyright  Act, 
1911,  now  confers  upon  the  proprietor  of  copyright  the  right  in 
some  cases  to  take  criminal  proceedings  in  respect  of  an  infringe- 
ment. Under  the  old  law  criminal  proceedings  were  only  possible 
in  respect  of  the  infringement  of  thfe  copyright  in  musical  works, 
under  the  Musical  (Summary  Proceedings)  Copyright  Act, 
1902  (a),  as  amended  by  the  Musical  Copyright  Act,  1906  (6). 
The  section  of  the  Bill  dealing  with  criminal  proceedings  was  con- 
siderably modified  in  Committee  of  the  House  of  Commons.  In 
the  form  in  which  it  weis  originally  introduced  it  extended  to 
owners  of  copyright  in  all  works  the  same  criminal  remedies  as 
were,  under  the  Acts  above  referred  to,  given  to  the  owners  of 
copyright  in  musical  works.  The  section,  however,  as  originally 
drafted,  met  with  so  much  opposition,  that  finally  it  was  aban^ 
doned,  and  whilst  the  two  Musical  Copyright  Acts  above  referred 
to  remained  unrepealed  with  regard  to  musical  works,  the  present 
section,  giving  modified  criminal  remedies  in  respect  of  infringe- 
ment of  other  works,  was  agreed  to  (c).  The  section  is  as 
follows: — 

"  (1)  If  any  person  knowingly^ — 

(a)  makes  for  sale  or  hire  any  infringing  copy  of  a  work  in 

which  copyright  subsists;  or 

(b)  sell  or  lets  for  hire,  or  by  way  of  trade  exposes  or  offers 

for  sale  or  hire  any  infringing  copy  of  any  such  work ; 
or 

(c)  distributes  infringing  copies  of  any  such  work  either  for 

the  purposes  of  trade  or  to  such  an  extent  as  to  affect 
prejudicially  the  owner  of  the  copyright;  or 

(d)  by  way  of  trade  exhibits  in  public  any  infringing  copy 

of  any  such  work ;  or 

(e)  imports  for  sale  or  hire  into  the  United  Kingdom  any 

infringing  copy  of  any  such  work  (d) : 

(a)  2  Edw.  VII.  c.  15,  post,  p.  214. 
(i)  6  Edw.  VII.  0.  36. 

(o)  The  summary  remedies  do  not  apply  to  infringement  of  copyright  in 
architectural  works:  sect.  9  (2). 

(d)  See  and  compare  sect.  2  (2)  of  the  Act, 
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he  shall  be  guilty  of  an  offence  under  this  Act  and  be  liable  on      Cap.  X. 

summary  conviction  to  a  fine  not  exceeding  forty  shillings  for 

every  copy  dealt  with  in  contravention  of  this  section,  but 

not  exceeding  fifty  pounds  in  respect  of  the  same  transaction; 

or,  in  the  case  of  a  second  or  subsequent  offence,  either  to  such 

fine  or  to  imprisonment  with  or  without  hard  labour  for  a 

term  not  exceeding  two  months. 

"  (2)  If  any  person  knowingly  makes  or  has  in  his  posses- 
sion any  plate  for  the  purpose  of  making  infringing  copies  of 
any  work  in  which  copyright  subsists,  or  knowingly  and  for 
his  private  profit  causes  any  such  work  to  be  performed  in 
public  without  the  consent  of  the  owner  of  the  copyright,  he 
shall  be  guilty  of  an  offence  under  this  Act,  and  be  liable  on 
summary  conviction  to  a  fine  not  exceeding  fifty  pounds,  or, 
in  the  case  of  a  second  or  subsequent  offence,  either  to  such  fine 
or  to  imprisonment  with  or  without  hard  labour  for  a  term 
not  exceeding  two  months. 

"  (3)  The  Coujt  before  which  any  such  proceedings  are 
taken  may,  whether  the  alleged  offender  is  convicted  or  not, 
order  that  all  copies  of  the  work  or  all  plates  in  the  possession 
of  the  alleged  offender,  which  appear  to  it  to  be  infringing 
copies  or  plates  for  the  purpose  of  making  infringing  copies, 
be  destroyed  or  delivered  up  to  the  owner  of  the  copyright  or 
otherwise  dealt  with  as  the  Court  may  think  fit. 

"  (4)  Nothing    in   this  section  shall,  as   respects    musical 
works,  affect  the  provisions  of  the  Musical  (Summary  Pro- 
ceedings) Copyright  Act,  1902,  or  the  Musical  Copyright 
Act,  1906." 
A  person  can  only  be  convicted  under  this  section  if  he  acts  Who  may  be 
knowingly      The  pei-sons  liable  to  be  convicted  may  be  divided  '^°^^° 
into  four  classes:   (i.)  makers  of  "infringing  copies";   (ii.)  dis- 
tributors of  "infringing  copies'";    (iii.)  persons  having  in  their 
po^ession  any  plate  (e)  for  the  purpose  of  making  "  infringing 
copies";    (iv.)  persons  causing  "any  work  in  which  copyright 
subsists"  to  be  publicly  performed. 

An  "infringing  copy"  is  defined  by  the  Act.     "Infringing,  '  The  meaning 
when  applied  to  a  copy  of  a  work  in  which  copyright  subsists,  °lg^^P' 
means  "any  copy,  including  any  colourable  imitation,  made  or 
imported  in  contravention  of  the  provisions  of  this  Act "  (/).     A 

(e)  In  a  case  of  JS.  v.  BaldoU  {Times,  27th  JJ^ov.,  1913),  the  defendant 
was  convicted  of  having  in  his  possession  a  cinematograph  film  for  the  purpose 
of  making  an  infringing  copy. 

(/)  Sect.   35  (1). 
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Cap.  X. 


Musical 
(Summary 
ProceedingB) 
Copyright 
Act,  1902. 


person  who  produces  or  reproduoee  a  work,  "  or  any  substantial 
part  thereof  "  (^),  and  a  person  who  sells,  distributes,  exhibits,  or 
imports  for  sale  a  work  which  to  his  knowledge  "  infringes  copy- 
right"  (^),  is  liable  to  a  civil  action;  but  the  criminal  remedies 
are  not  available  unless  the  subject-matter  of  the  charge  is  an 
"infringing  copy,"  which  includes  any  copy  which  is  a  "colour- 
able imitation"  of  the  original,  but,  apparently,  not  necessarily 
every  work  in  respect  of  which  civil  prooeedinge  might  be  taken. 
It  is  evidently  not  the  policy  of  the  Act  to  require  the  police 
courts  to  decide  intricate  questions  as  to  infringement  of  copy- 
right, and  it  is  only  in  the  grosser  cases  that  the  criminal  pro- 
cedure can  be  invoked.  Again,  in  the  case  of  infringement  by 
public  performance,  the  "  work  in  which  copyright  subsists  "  must 
be  performed,  and,  as  a  statute  which  creates  a  criminal  offence 
must  always  be  strictly  construed,  the  words  of  the  Act  would 
seem  to  suggest  that  no  criminal  proceedings  can  be  taken  in 
respect  of  the  public  performance  of  only  a  "substantial  part" 
of  the  work.  If  this  be  so,  it  gives  an  unfortunate  loophole  to  the 
pirate;  and  it  will  probably  not  tax  the  ingenuity  of  small  touring 
companies  to  make  such  alterations  or  omissions  in  a  play  as  will 
enable  them  to  escape  conviction  under  this  section.  On  the  other 
hand,  "performance"  includes  "any  acoustic  representation  of  a 
work  and  any  visual  representation  of  any  dramatic  action  in  a 
work,  including  such  a  representation  made  by  means  of  any 
mechanical  instrument."  Thus,  the  case  of  a  cinematograph  per- 
formance is  covered. 

In  the  case  of  pirated  music  the  criminal  remedies  are  some- 
what wider.  The  Musical  (Summary  Proceedings)  Copyright 
Act,  1902,  was  passed  for  the  greater  protection  of  the  owners  of 
copyright  in  musical  compositions  who,  at  that  date,  were  suffering 
considerable  injurjrat  the  hands  of  street  hawkers  who  were  in  the 
habit  of  selling  in  the  streets  pirated  copies  of  songs  and  music  for 
a  few  pence. 

Sect.  1  of  the  Act  referred  to  provides  that  a  Court  of  summary 
jurisdiction,  upon  the  application  of  the  owner  of  the  copyright 
in  any  musical  work,  may,  if  satisfied  by  evidence  that  there  is 
reasonable  ground  for  believing  that  pirated  copies  of  such  musical 
work  are  being  hawked,  carried  about,  sold,  or  offered  for  sale,  by 
order  authorise  a  constable  to  seize  such  copies  vnthout  warrant 
and  to  bring  them  before  the  Court,  and  the  Court,  on  proof  that 
the  copies  are  pirated,  may  order  them  to  be  destroyed  or  to  be 


(ff)  Sects.  1  (2),  2  (1);  of.  also,  sect.  7. 
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delivered  up  to  the  owner  of  the  copyright  if  he  makes  application  Cap.  X. 

for  that  delivery. 

Sect.  2  authorises  a  constable  to  seize  without  warrant  pirated 
copies  of  musical  works  when  they  are  being  hawked,  carried 
about,  sold,  or  offered  for  sale,  on  the  request  in  writing  of  the 
apparent  owner  of  the  copyright  or  of  his  agent  thereto- authorised 
in  writing,  and  at  the  risk  of  such  owner.  On  seizure  of  such 
copies,  they  are  to  be  conveyed  by  the  constable  before  a  Court 
of  summary  jurisdiction,  and  on  proof  that  they  are  infringements 
of  copyright,  they  are  to  be  forfeited  or  destroyed  or  otherwise 
dealt  with  as  the  Court  may  think  fit.  ! 

"  Musical  copyright "  is  defined  by  the  Act  to  mean  the  exclu- 
sive right  of  the  owner  of 'such  copyright  under  the  Copyright 
Acts  in  force  for  the  time  being  to  do  or  authorise  another  person 
to  do  all  or  any  of  the  following  things  in  respect  of  a  musdoal 
work:  (1)  to  make  copies  by  writing  or  otherwise  of  such  musical 
work;  (2)  to  abridge  such  musical  work;  (3)  to  make  any  new 
adaptation,  arrangement,  or  setting  of  such  musical  work,  or  of 
the  melody  thereof,  in  any  notation  or  system.  "  Musical  work  " 
is  defined  as  any  combination  of  melody  and  harmony,  or  either 
of  them,  printed,  reduced  to  writing,  or  otherwise  graphically 
produced  or  reproduced,  and  a  work  is  said  to  be  pirated  when  it 
is  reproduced  without  the  consent  lawfully  given  by  the  owner  of 
the  copyright. 

This  Act  had  not  the  efiect  of  putting  a  stop  to  the  practices  Failure  of 
above  referred  to.  Sect.  2  is  obviously  the  most  convenient  section 
to  proceed  under,  but  it  was  held  that  before  an  order  could  be 
made  for  forfeiture  or  destruction  of  pirated  copies  seized  under 
this  section,  the  person  from  whom  they  had  been  seized  must 
have  been  served  with  a  summons  notifying  .the  intention  to  apply 
for  such  order  (h) .  As  there  is  no  power  given  in  the  Act  to 
compel  the  person  in  whose  possession  the  copies  are  found  to 
give  his  name  and  address,  or  to  ascertain,  if  he  gives  them,  that 
they  are  correct,  this  decision  rendered  the  Act  practically  nuga- 
tory. Another  defect  discovered  in  the  Act  was  that  the  magis- 
trates had  no  power  to  issue  a  warrant  to  search  shops  and 
premises  where  pirated  copies  were  printed  or  stored  and  thus 
enable  the  proprietor  of  the  copyright  to  get  at  the  real  offender, 
though  under  sect.  1  a  magistrate  is  bound  to  issue  his  warrant 
to  seize  copies  of  alt  alleged  pirated  music,  even  if  it  appear  that 

(h)  Ex  parte  Francis  (No.  1),  (1903)  1  K.  B.  27?, 
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^-^^'  X.  the  music  is  being  sold  at  a  private  house  (i) .  The  practice  of  the 
magistrates  as  to  the  proof  of  copyright  required  from  the  pro- 
prietor varied  in  different  Courts. 

It  was  further  held  that  a  perforated  roll  was  not  a  "pirated 
copj  "  of  a  musical  work  (fc),  a  decision  that  seems  to  be  equally 
applicable  to  sect.  11  of  the  Act  of  1911. 
Muaical  j^  consequence  of  the  failure  of  the  Act  of  1902,  the  Musical 

Act,  1906.  Copyright  Act,  1906  (l),  was  passed,  which  provides  that  any 
person  who  prints,  reproduces,  or  sells,  or  exposes,  offers,  or  has  in 
his  possession  for  sale  any  pirated  copies  of  any  musical  work,  or 
has  in  his  possession  any  plates  for  the  purpose  of  printing  or 
reproducing  pirated  copies  of  any  musical  work,  shall  (unless  he 
proves  that  he  acted  innocently)  be  guilty  of  an  offenae  punish- 
able on  summary  conviction,  and  shall  be  liable  to  a  fine  not  ex- 
ceeding five  pounds,  and  on  a  second  or  subsequent  conviction  to 
imprisonment  with  or  without  hard  labour  for  a  term  not  exceed- 
ing two  months  or  to  a  fine  not  exceeding  ten  pounds. 

If,  however,  the  defendant  has  not  been  previously  convicted  of 
an  offence  under  the  Act,  and  proves  that  the  copies  of  the  musical 
work  in  respect  of  which  the  offence  was  committed  had  printed 
on  the  title  page  thereof  a  name  and  address  purporting  to  be  that 
of  the  printer  or  publisher,  he  is  not  to  be  liable  to  any  penalty 
unless  it  is  proved  that  the  copies  were  to  his  knowledge  pirated 
copies  (m) .  Any  constable  may  take  into  custody  without  warrant 
any  person  who  in  any  street  or  public  place  se|ls  or  exposes, 
offers,  or  has  in  his  possession  for  sale  any  pirated  copies  of  any 
such  musical  work  as  may  be  specified  in  any  general  written 
authority  addressed  to  the  chief  officer  of  police,  and  signed  by 
the  apparent  owner  of  the  copyright  in  such  work  or  his  agent 
thereto  authorised  in  writing,  requesting  the  arrest,  at  the  risk 
of  such  owner,  of  all  persons  found  committing  offences  under 
this  section  in  respect  to  such  work,  or  who  offers  for  sale  any 
pirated  copies  of  any  such  specified  musical  work  by  personal 
canvass  or  by  personally  delivering  advertisements  or  circulars  (n) . 
A  copy  of  every  such  written  authority  is  to  be  open  to  inspection 
at  all  reasonable  hours  by  any  person  without  payment  of  any 
fee,  and  any  person  may  take  copies  of  or  make  extracts  from  any 
such  authority  (o) . 

(0  ]<!a;  parte  Francis    (No.    2)    (1903),  88   L.   T.    806.      There  is   no   right 
to  grant  a  search  warrant  under  sect.  11  of  the  Act  of  1911. 
(A)  Made  v.  Connor,  (1909)  1  K.  B.  615. 

(?)  6  Edw.  VII.  c.  36.     See  full  text  of  this  Act,  Appendix  A. 
(m)  Sect.  1  (1).  (»)  Sect.  1  (2).  (o)  Sect.   1  (3). 
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A  search  warrant  may  be  granted  by  a  Court  of  summary  juris-       Cap.  X. 


diction  if  satisfied  that  there  is  reasonable  ground  for  suspecting  Search 
that  an  offence  against  the  Act  is  being  committed,  and  to  seiae  ^^"'*°ts- 
any  copies  of  any  musical  work  or  any  plates  in  respect  of  which 
he  has  reasonable  ground  for  suspecting  that  an  offence  against 
the  Act  is  being  committed .  Any  copies  or  plates  so  seized  are  to 
be  brought  before  the  Court,  and  if  proved  to  be  pirated  copies  or 
plates  intended  to  be  used  for  the  printing  or  reproduction  of 
pirated  copies,  are  to  be  forfeited  and  destroyed,  or  otherwise  dealt 
with  as  the  Court  thinks  fit  (p).  The  Act  contains  definitions  of 
"pirated  copies,"  "musical  work"  {q)  and  plates  (r). 

Upon  summary  conviction  (s),  whether  under  the  Musical  Copy-  Appeal, 
right  Act,  1906,  or  the  Copyright  Act,  1911,  an  appeal  lies  in 
England  or  Ireland  to  a  Court  of  Quarter  Sessions,  and  in  Scot- 
land under  the  Summary  Jurisdiction  (Scotland)  Acts  (t).  Seven 
days'  notice  of  appeal  must  be  given,  and  the  appeal  is  to  a  Court 
of  Quarter  Sessions  held  not  less  than  fifteen  days  after  the  date 
of  conviction  (u). 

Apart  from  the  summary  remedies  given  by  the  Copyright  Conspiracy 
Acts,  it  may  sometimes  be  possible  to  prosecute  infringers  for  a  *°  "^^p^^e 
conspiracy'  at  common  law.     To  create  this  offence  two  or  more 
persons  must  have  conspired  together  to  deprive  the  proprietor  of 
the  copyright  of  his  property,  e.g.,  by  printing  for  sale  piratical 
copies  of  a  copyright  work  (x) . 

In  dealing  with  the  summary  remedies  for  infringement  of  Fraudulent 
copyright,  sect.  7  of  the  Fine  Arts  Copyright  Act,  1862  (y),  may  ^^^tf'oTart 
be  referred  to.     By  that  section  (which  is  not  repealed  by  the 
Copyright  Act,  1911)  it  is  made  an  offence  if  any  person  shall  do 
any  of  the  following  acts: — 

1st.  If  he  shall  fraudulently  sign  or  otherwise  affix,  or  cause 
to  be  signed  or  otherwise  affixed,  to  any  painting,  drawing,  or 
photograph,  or  the  negative  thereof,  any  name,  initials,  or  mono- 
gram (2) . 

2nd.  If  he  shall  fraudulently  eeU,  publish,  exhibit,  or  dispose 

(2j)  Sect.  2. 

(?)  The  definition  is  different  from  that  in  the  Act  of  1902,  the  definition 
being  "  a  musical  work  in  which  there  is  a  subsisting  copyright." 

(r)  Sect.   3. 

(s)  But  not  upon  acquittal:  S.  v.  London  JJ.  (1890),  25  Q.  B.  D.  557. 

(«)  Musical  Copyright  Act,  1906,  s.   1  (4);   Copyright  Act,  1911,   s.   12. 

(«)  Summary  Jurisdiction  Act,  1879  (42  &  43  Vict.  0.  49),  s.  31. 

(x)  R.  V.  WUletts  (1906),  70  J.  P.  127;  R.  v.  Bokenham,  Times,  22nd  July, 
IMO. 

(y)  25  &  26  Vict.  0.  €8,  s.  7,  Appendix  A. 

(z)  This  was  inserted  hj  reason  of  the  decision  in  R.  v.  Close  (1858),  27 
L.  J.  M.  0.  54. 
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^^^'  ^-  of,  or  offer  for  sale,  exhibition  or  distribution,  any  painting,  &c. 
having  thereon  the  name,  initials,  or  monogram  of  a  person  who. 
did  not  execute  such  work. 

3rd.  If  he  shall  fraudulently  utter  or  dispose  of  any  copy  or 
colourable  imitation  ,of  any  painting,  drawing,  or  photograph, 
or  negative  of  a  photograph,  whether  there  shall  be  subsisting 
copyright  therein  or  not,  as  having  been  executed  by  the  author 
of  the  original  work  from  which  such  copy  or  imitation  shall  have 
been  made. 

4th.  If,  where  the  author  of  any  painting,  drawing,  or  photo- 
graph, or  negative  of  a  photograph,  shall  have  sold  such  work,  any 
person  shall  afterwards  make  any  alteration  by  addition  or  other- 
wise during  the  life  of  the  author,  without  his  consent,  or  shall 
knowingly  sell  or  publish  such  work,  or  any  copies  thereof  so 
altered,  or  of  any  part  thereof,  as  or  for  the  unaltered  work  of  such 
author. 

Every  offender  under  this  section  is  liable  upon  conviction  to 
forfeit  to  the  person  aggrieved  a  sum  not  exceeding  £10,  or  not 
exceeding  double  the  full  price  at  which  all  such  copies  or  altered 
works  shall  have  been  sold  or  offered  for  sale;  and  they  are  to  be 
forfeited  to  the  person,  or  the  assigns  or  legal  representatives  of 
the  person  whose  name,  initials,  or  monogram  shall  have  been 
fraudulently  used;  provided  such  person  shall  have  been  living  at 
or  within  twenty  years  next  before  the  time  when  the  offence  may 
have  been  committed  {a) . 

It  would  seem  that  if  the  double  price  of  the  copies  be  less  than 
£10,  yet  that  ^mount  may  stiU  be  recovered,  and  that  if  the 
double  value  exceed  £10,  then  any  sum  up  to  such  double  price 
may  be  recovered  by  the  person  aggrieved,  as  an  inducement  to 
him  to  proceed,  he  having  to  give  up  the  spurious  work  to  the  true 
artist  or  his  representatives,  and  receive  from  the  person  who  has 
defrauded  him  the  price  he  has  paid  and  as  much  more. 
The  penalties  Under  these  penal  sections  it  has  been  determined  that  a  person 
punishment*  sentenced  to  pay  a  penalty  cannot,  by  executing  a  deed  of  arrange- 
fOT  a  criminal  ment  with  his  creditors,  escape  from  the  imprisonment  consequent 
on  a  failure  to  pay  (6).  Mr.  Graves,  a  publisher  of  engravings, 
became  the  proprietor  of  the  copyright  in  Frith's  "  Railway 
Station,"  and  other  paintings,  and  the  designs  thereof,  and  alao 
of  the  copyright  in  the  engravings  of  such  pictures.  Photographic 
copies  of  these  engravings  were  then  fraudulently  made,  and  sold 
for  about  one-twentieth  of  the  price  at  which  the  copies  of  Mr. 

(«)  There  is,  however,  no  power  to  grant  a  search  warrant. 
lb)  Ea  -yarte  Graves  (1868),  L.  E.  3  Ch.  642. 
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Graves's  prints  were  sold.  Such  photographic  copies  were  exact  Cap.  X. 
reproductions  of  the  engravings  and  of  a  large  size.  Upon  the 
16th  of  May,  1868,  a  man  named  William  Banks  Prince  was  con- 
victed by  a  magistrate  at  Lambeth  of  having  sold  no  less  than 
nineteen  of  the  fraudulent  photographic  copies  in  question.  He 
was  adjudged  to  pay  a  penalty  of  £5  in  respect  of  each  of  the 
copies  sold;  and  in  default  of  payment  the  magistrate  sentenced 
Prince  to  fourteen  days'  imprisonment  in  respect  of  each  of  the 
nineteen  offences  he  had  committed  by  selling  the  photographic 
copies.  While  the  magistrate  was  giving  his  judgment  Prince 
executed  a  deed  of  composition  with  his  creditors,  which  contained 
a  release  from  them.  That  deed  was  assented  to  by  certain  credi- 
tors of  Prince,  and  then  registered  in  due  form .  Not  having  paid 
the  penaltias  in  which  he  was  convicted,  he  was  taken  into  custody 
upon  a  magistrate's  warrant,  and  imprisoned  pursuant  to  his 
sentences.  Thereupon  he  applied  to  the  Bankruptcy  Court  for 
his  discharge  from  custody,  upon  the  ground  that  the  penalties  in 
which  he  had  been  convicted  were  debts,  from  the  payment  of 
which  he  had  been  released  by  the  deed  of  composition  executed 
between  him  and  his  creditors.  The  registrar  held  that  Prince 
was  entitled  to  his  discharge. 

From  this  decision  Mr.  Graves  app^ealed  to  the  Lords  Justices, 
upon  the  ground  that  penaltie-s  recovered  under  the  Fine  Arts 
Copyright  Act,  1862,  were  in  the  nature  of  a  punishment,  and 
consequently  were  not  released  by  the  composition  deed  which 
had  been  executed  between  Prince  and  his  creditors.  On  the 
contrary,  it  was  argued  for  the  respondent  that,  inasmuch  as  under 
the  Fine  Arts  Copyright  Act  the  penalties  were  payable  to  Mr. 
Graves,  they  amounted  in  the  aggregate  to  nothing  more  than  a 
debt,  which  would  have  been  provable  under  bankruptcy,  and  was 
therefore  released  by  the  deed.  But  Lord  Justice  Page  Wood 
held  that  what  Prince  had  done  in  selling  the  photographic  copies 
was  throughout  the  Copyright  Act  treated  as  an  offence,  as  a 
fraudulent  act,  for  which  a  punishment  was  to  be  inflicted;  and 
that  the  debtor  was  not  entitled  to  his  discharge  from  custody 
unless  the  penalties  were  paid. 

An  offence  is  committed  under  the  first  three  clauses  of  sect.  7  Whether 
of  the  Fine  Arts  Copyright  Act,  1862,  only  if  the  act  complained  ^^^^^^ 
of  is  done  with  fraudulent  intent,  but  this  is  not  so  under  the  fraudulent, 
fourth  clause.     Under  that  clause  it  is  no  offence  to  make  the 
alteration,  but  only  to  sell,  publish,  or  offer  for  sale  the  work  or 
any  copies  of  it  after  alteration.    This  must  be  done  "  knowingly," 
but  not  necessarily  "fraudulently,"  and  it  is  no  defence  that  the 
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^''^'''  ^-  copyright  in  the  picture  is  vested  in  the  person  making  the 
alterations. 
mJt^ators  V  These  points  were  decided  in  the  case  of  Carlton  Illustrators  v. 
Coleman  (c) .  There  the  plaintiff  was  an  artist  who  was  the  author 
of  a  fine  line  drawing  made  for  the  purpose  of  being  used  as  an 
advertisement  in  newspapers  and  periodicals  by  the  defendants, 
and  the  copyright  was  vested  in  them.  The  defendants  produced 
and  published,  without  the  consent  of  the  plaintiff,  on  public 
hoardings  throughout  the  country  in  the  form  of  large  coloured 
posters  a  reproduction  of  the  plaintiff's  drawing,  and  for  this 
purpose  they  caused  various  alterations  to  be  made  in  the  original 
drawing  by  someone  other  than  the  plaintiff,  leaving  the  plain- 
tiff's signature  on  such  posters.  Mr.  Justice  Channell  held  that 
an  offence  had  been  committed  under  the  fourth  clause  of  sect.  7 
of  the  Act  of  1862,  although  no  suggestion  of  fraud  was  made. 
In  dealing  with  the  question  of  what  would  be  an  "  alteration  "  of 
the  work  within  the  clause,  the  learned  judge  pointed  out  that 
there  might  be  some  alterations  which  would  not  come  within  the 
clause.  He  did  not  think  that  an  alteration  in  the  arti'st's  signa- 
ture, for  instance,  would  have  been  within  that  clause,  for  that 
would  have  been  an  alteration  immaterial  with  reference  to  the 
object  for  which  the  clause  was  passed.  "  To  come  within  the 
enactment,"  he  said,  "an  alteration  must  be  a  material  alteration, 
having  regard  to  the  object  with  which  the  enactment  was  passed-; 
and  that  which  would  be  material  in  that  sense  would  be  some 
alteration  which  might  affect  the  credit  and  reputation  of  the 
artist.  To  my  mind,  that  is  what  is  prohibited.  I  do  not  think 
it  would  be  necessary  to  find  in  any  particular  case  the  alteration 
had  affected  the  chara<oter  and  reputation  of  the  artist;  it  is  suffi- 
cient if  the  alteration  is  of  such  a  character  that  it  might  affect 
his  character  and  reputation.  Applying  that  principle,  I  think 
that  this  case  is  brought  within  the  clause  "  {d).  He  then  dealt 
with  the  question  whether  a  change  in  the  colouring  of  a  picture 
would  be  such  an  "  alteration  "  as  to  be  an  offence  under  the  clause, 
and  expressed  the  opinion  that  that  must  depend  upon  the  facts 
of  each  case.  He  thought  that  if  the  drawing  was  coloured  origi- 
nally, the  putting  of  different  colours  would  obviously  be  an 
alteration;  but  that  the  mere  addition  of  colour  to  a  drawing 
■which  originally  had  none  would  not  necessarily  be  an  alteration, 
although  in  the  majority  of  cases  it  probably  would  be  so  («) . 

(o)  (1911)  1  K.  B.  771. 

Id)  (1911)  1  K.  B.  at  p.  780. 

(b)  At  p.  780. 
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The  object  of  sect.  7  of  the  Fine  Arts  Copyright  Act  being  to       Cap-  X. 
protect  the  character  and  reputation  of  the  author  or  maker  of  a  Penalties 
painting,  drawing,  photograph,  or  negative  of  a  photograph,  the  oSy^ty^he 
penalties  are  recoverable  by  such  maker  and  not  by  the  assignee  artist ; 
of  the  copyright,  or,  s.emhle,  by  the  employer  of  the  artist,  even 
though  the  artist  was  under  such  a  contract  of  service  with  him 
that,  under  sect.  5  (1)  (b)  of  the  Copyright  Act,  1911,  the  copy- 
right would  veist  in  the  employer  in  the  first  instance  (/) . 

Although  the  penalties  are  recdverable  summarily,  the  artist  and  may  be 
may,  if  ho  prefers  to  do  eo,  bring  a  civil  action  for  their  recovery  oivUaotion?  * 
and  for  an  injunction  to  restrain  future  breaches  of  the  clause  {g). 

(J)  Carlton  Illustrators  v.   Coleman,  supra. 

((/)  25  &  26  Vict.  u.  68,  s.  '8;   Carlton  Illustrators  v,  Coleman,  supra. 
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CHAPTEE  XI. 


DELIVERY    OF    COPIES    OF    BOOKS    TO    LIBRARIES. 


Deposit  of 
copies  of 
books  must 
be  made. 


The  libraries 
entitled  to  the 
privilege. 


Books  to  be 
delivered  to 


The  Copyright  Act,  1911,  has,  in  obedience  to  Article  4  of  the 
Revised  Convention  of  Berne,  which  provides  that  the  enjoyment 
and  exercise  of  the  rights  conferred  by  the  Convention  shall  not 
be  subject  to  the  performance  of  any  formality,  abolished  all 
necessity  for  registration  of  copyright,  but  has  substantially  re- 
enacted  sects.  6  to  9  of  the  Copyright  Act,  1842  (a),  relating  to 
the  deposit  of  published  books  at  the  British  Museum  and  other 
libraries  (b) .  A  strong  protest  was  made  by  the  publishing  trade 
during  the  passage  of  the  Act  of  1911  through  Parliament  with 
a  view  to  getting  these  provisions,  which  were  alleged  to  be  an 
undue  tax  upon  the  trade,  modified  in  favour  of  the  publishers', 
but  these  efforts  failed,  and,  in  fact,  the  old  law  is  slightly  ex- 
tended by  the  Act,  inasmuch  as  the  National  Library  of  Wales  is 
now  added  to  the  list  of  libraries  which  can,  under  certain  circum- 
stances, demand  delivery  of  a  copy  of  a  published  book. 

Sect.  16  (1)  requires  the  publisher  of  every  book  published  (e) 
in  the  United  Kingdom  to  deliver,  at  his  own  expense,  one  copy  of 
the  book,  within  one  month  after  publication,  to  the  ta-ustees  of  the 
British  Museum,  who  are  to  give  a  receipt  for  the  same.  Copies 
are  likewise  to  be  delivered  for  the  benefit  of  the  Bodleian  Library, 
Oxford,  the  University  Library,  Cambridge,  the  Library  of  the 
Faculty  of  Advocates  at  Edinburgh,  the  Library  of  Trinity  Col- 
lege, Dublin,  and,  subject  to  certain  restrictions,  the  National 
Library  of  Wales,  at  any  time  within  a  month  after  a  written 
demand  made  within  twelve  months  after  publication  or  within 
one  month  after  publication  if  demand  is  made  before  publica- 
tion. In  the  case  of  an  encyclopaedia,  newspaper,  review,  maga- 
zine, or  work  published  in  a  series  of  numbers  or  parts  the  written 
demand  may  include  all  numbers  or  parts  of  the  work  which  may 
be  subsequently  published  (d) . 

As  regards  the  National  Library  of  Wales,  the  Board  of  Trade 

(a)  5  &  6  Vict.  0.  45. 

lb)  Copyright  Act,  1911,  s.  15.  ' 

(c)  As  to  the  meaning  of  "  publication,"  see  sect.  1   (3),  and  ante,  p.  37. 

(d)  Sub-sect.   (2). 
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has  power  to  make  regulations  specifying  classes  of  books  whereof      Cap.  XI. 
copies  need  not  be  delivered  to  that  library.     Accordingly  the  National 
Board  has  issued  regulations  whereby  copies  cannot  be  demanded  -^Jgg^  ° 
of  books  of  which  (i.)  the  number  of  copies  in  the  published  edi- 
tion does  not  exceed  300;   or  (ii.)  the  number  of  copies  in  the 
published  edition  does  not  exceed  400,  and  the  published  price  of 
each  volume  exceeds  £5;   or  (iii:)  the  number  of  copies  in  the 
published  edition  does  not  exceed  600,  and  the  published  price  of 
each  volume  exceeds  £10;  but  none  of  these  exemptions  applies  to 
books  written  wholly  or  mainly  in  Welsh  or  any  other  Celtic  lan- 
guage, or  relating  wholly  or  mainly  to  the  antiquities,  language, 
literature,  philology,  history,  religion,  arts,  crafts,  or  industries  of 
the  Welsh  or  other  Celtic  peoples,  or  relating  wholly  or  mainly  to 
the  natural  history  of  Wales  (e). 

For  the  purposes  of  sect.  15,  the  expression  "book"  includes  Meaning  of 
every  part  or  division  of  a  book,  pamphlet,  sheet  of  letterpress,  °°  ' 
sheet  of  music,  map,  plan,  chart  or  table  separately  published, 
but  does  not  include  any  second  or  subsequent  edition  of  a  book, 
unless  such  edition  contains  additions  or  alterations  either  in  the' 
letterpress  or  in  the  maps,  prints,  or  other  engravings  belonging 
thereto  (/) . 

The  copy  to  be  delivered  to  the  British  Museum  must  be  one  of  What  copies 
the  best  copies  published  (g),  but  the  copy  for  each  of  the  other  ^g^ygred 
libraries  is  to  be  one  of  the  copies  of  which  the  largest  number  is 
printed  for  sale  (h) . 

Sect.  15  does  not  make  delivery  of  the  copies  a  condition  of  Effect  of 
copyright,  the  only  effect  of  non-compliance  with  the  requirements  deliver  copies 
of  the  section  is  to  expose  the  publisher,  upon  whom,  and  not  upon 
the  author,  the  duty  is  imposed  of  delivering  the  requisite  copies 
of  the  work,  to  a  fine  not  exceeding  £5  and  the  value  of  the  book 
upon  summary  conviction  (i) .  That  is  to  say,  he  is  liable  to  a 
separate  fine  for  each  library  in  respect  of  which  default  is  made.  , 

No  copies  of  books  first  published  in  a  foreign  country  in  respect  Foreign  books 
of  which  an  Order  in  Council  has  been  made  under  sect.  29  need  l^no-land  ™ 
be  delivered,  unless  the  Order  in  Council  otherwise  directs  (fc); 
but  it  would  seem  that  sect.  15  relates  to  any  other  book  published 
in  the  United  Kingdom,  even  though  it  may  have  previously  been 
published  in  another  country  and  is  consequently  not  entitled  to 
copyright  in  this  country. 

(e)  The  National  Library  of  Wales  (Delivery  of  Books)  Regulations,  1912, 
Appendix  E.,  post. 

(f)  Sect.  15  (5).  (?)  Sect.  15  (3). 
Ih)  Sect.  15  (4).  (»")  Sect.  15  (6). 

(k)  Sect.  29  (1),  proviso  (iii). 
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PART  III. 

APPLICATION   OF   COPYRIGHT  LAW   TO 
SPECIAL  WORKS  OR  UNDER  SPECIAL 
CIRCUMSTANCES. 

CHAPTEE  I. 

NEWSPAPERS,  ENCYCLOPEDIAS  AND  OTHER  COLLECTIVE  WORKS. 


Definition  of 
' '  collective 
■work." 


Where  the 
expression  is 
used. 


A  "  COLLECTIVE  WORK  "  is  defined  by  sect.  35  (1)  of  the  Copyright 
Act,  1911,  as  meaning  "  (a)  an  encyclopsedia,  dictionary,  year 
book,  or  similar  work;  (b)  a  newspaper,  review,  magazine,  or 
similar  periodical;  and  (c)  any  work  written  in  distinct  parts  by 
different  authors,  or  in  which  works,  or  parts  of  works,  of  different 
authors  are  incorporated."  A  collective  work  is,  therefore,  to  be 
distinguished  from  "  a  work  of  joint  authorship,"  which  means 
"  a  work  produced  by  the  collaboration  of  two  or  more  authors,  in 
which  the  contribution  of  one  author  is  not  distinct  from  the  con- 
tribution of  the  other  author  lOr  authors  "  (a),  and  will  be  considered 
in  the  next  Chapter. 

Although  the  Act  thus  gives  a  definition  of  a  "  collective  work," 
there  are  only  two  sections  ,of  the  Act  in  which  the  expxiession 
occurs,  namely,  in  sect.  5  (2),  the  proviso  to  which  is  not  to  apply 
to  an  assignment  of  the  copyright  in  a  collective  work  or  a  licence 
to  publish  a  work,  or  part  of  a  work,  as  part  of  a  collective  work  (6), 
and  sect.  24  (1)  (a)  (ii),  which  gives  the  benefit  of  the  extended 
term  of  copyright  granted  by  the  Act  of  1911  to  works  which 
were  the  subject  of  copyright  at  the  date  of  the  commencement  of 
the  Act  to  the  proprietor  of  a  collective  work  (c) .  The  expression 
is,  nevertheless,  a  useful  one  to  indicate  a  class  of  works  which 
differ  in  principle  from  ordinary  literary,  dramatic  or  artistic 
works. 


1     (o)  Sect.  16  (3). 

(6)  Ante,  p.  128. 

(o)  Post,  Oiapter  VII.,  "  Existing  Works, 
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In  the  case  of  a  eollective  work  there  appear  to  be  two  distinoti      Cap,  I. 
copyrights,  namely,  (1)  in  the  collective  work,  considered  as  a  Distinct 
whole;  and  (2)  in  the  distinct  works  of  the  various  contributors  to  ooUe^ro^'" 
the  collective  work.     The  "author"  of  the  collective  work,  as  a  ^orks.  -  - 
whole,  will  he  the  person  whoi  edits  the  work  or  arranges  the  various 
contributions,  whether  he  does  or  does  not  himself  contribute  any 
distinct  portion  of  the  wo.rk(c?),  and  consequently  the  copyright 
in  the  collective  work  vests  in  him,  unless  he  is  under  a  contract  of 
service  with  the  proprietor  or  publisher  of  the  work  (e).     On  the 
other  hand,  each  separate  contributor  is  the  author  of  his  distinct 
contribution,  and,  unless  he  is  under  a  similar  contract  with  the 
proprietor  or  publisher  of  the  work,  the  copyright  in  his  distinct 
contribution  vests  in  him,  and  any  licence  or  assignment  of  his 
copyright  must,  if  it  is  to  vest  the  legal  right  to  the  copyright,  be 
given  or  made  in  writing  (/) . 

If  the  author  is  in  the  employment  of  some  other  person  under  where  the 
a  contract  of  service  or  apprenticeship,  and  his  contribution  to  the  ^"^o'^is 

5  .  under  a 

collective  work  is  made  in  the  course  of  his  employment,  then,  in  contract  of 
the  absence  of  any  agreement  to  the  contrary,  his  employer  will  ^^^^  ' 
be  the  first  owner  of  the  copyright;  but  if  the  contribution  is  to  a 
newspaper,  magazine  or  similw  periodical  the  employer  will  not, 
in  the  absence  of  agreement,  obtain  the  full  copyright  in  his  em- 
ploye's contribution,  for  there  will  be  deemed  to  be  reserved  to  the 
author  a  right  to  restrain  the  publication  of  the  work  otherwise 
than  as  a  part  of  a  newspaper,  magazine,  or  similar  periodical  (g') . 

But  there  is  authority  for  saying  that,  even  if  there  is  no  con-  Contract  that 
tract  of  service,  the  Court  ought  generally  to  draw  the  inference  shaUbdonff 
that,  if  an  author  is  employed  by  the  proprietor  of  an  cncyclo-  to  proprietor 
psedia  or  similar  work  to  contribute  articles  to  that  work  and  is  work  may  be 
to  be  paid  for  his  work,  it  is  the  intention  of  the  parties  that  the  ™plied. 
copyright  shall  belong  to  the  employer.     The  oases  to  this  effect 
are  Sweet  v.  Benning  (h),  Lamb  v.  Evans  (i),  and  Lawrence  and 
Biillen  V.  Aflalo  (fc),  all  decided  under  sect.  18  of  the  Literarj'^ 
Copyright  Act,  1842,  the  effect  of  which  was  to  vest  in  the  pro- 
prietor of  any  encyclopaedia,  review,  magazine,  periodical  work, 
or  work  published  in  a  series  of  books  or  parts  the  copyright  in 
articles  contributed  to  the  oomjpiosite  work  if  those  articles  were 

(d)  Sarfield  v.  Nicholson  (1824),  2  Sim.  &  St.  1. 

(e)  Sect.  5  (1). 

(/)   Sect.  5  (2),  in  which  case  an  assignment  for  the  full  term  of  copyright 
may  be  made,  see  mite,  p.  128. 
(g)  Sect.  5  (1)  (b). 
(A)  (1855),  16  C.  B.  459. 
(i)  (1893)  1  Ch.  218. 
(/c)   (1-904)  A.  C.  17;   and  see  Ohantrey  v.  Dpi/   (1912),  28  T.  L.  E.  499. 

■    c.  15 
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Lawrence  and 
Bullen  T. 
AJlalo, 


whether 

Xawrence  v. 
Aflah  is  still 
law. 


paid  for  and  were  contributed  "  on  the  terms  that  the  copyright 
therein  shall  belpng  to  such  proprietor." 

It  will  be  sufficient  to  set  out  the  facts  in  Laivrence  cmd  Bullen 
V.  Aflalo.  There  the  respondent  Aflalo  was  employed  by  the 
appellants,  a  firm  of  publishers,  to  edit  an  encyclopsedia  on  sport, 
and  it  was  a  term  of  the  agreement  that  the  former  was  to  be 
remunerated  for  his  editorial  services  by  a  lum*p  sum,  for  which 
he  was  to  contribute  certain  articles  without  further  fee.  The 
respondent  Cooke  was  also  enjployed  by  the  appellants  to  con- 
tribute certain  articles  to  the  encyclopsedia  at  so  much  per  thousand 
words.  No  express  agreement  was  made  as  to  copyright.  The 
respondents  duly  contributed  their  articles,  and  the  encyclopaedia 
was  published.  Afterwards  the  appellants  published  a  book  called 
"  The  Young  Sportsman,"  containing  copies  of  articles  written  by 
the  respondents  for  the  encyclopsedia,  and  the  respondents  sought 
to  restrain  them  from  doing  so.  Mr.  Justice  Joyce  held  that  the 
circumstances  were  not  such  as  to  warrant  the  inference  that  the 
copyright  was  to  belong  to  the  publishers,  and  granted  an  in- 
junction to  restrain  the  publishers  from  publishing  the  articles 
in  separate  form'(Z).  Upon  appeal,  this  decision  was  affirmed 
by  Romer  and  Stirling,  L.  J  J.,  dissentiente  Vaughan  WiUiams, 
L.  J.  (to),  but  the  House  of  Lords  reversed  the  decisions  of  both 
Joyce,  J.,  and  the  Court  of  Appeal,  holding  that,  upon  the  facts, 
the  copyright  was  vested  in  the  proprietors  of  the  encyclopsedia  {n) . 
The  House  of  Lords  considered  that  the  question  in  whom  the 
copyright  was  vested  depended  on  an  inference  of  fact,  and  not 
of  law,  to  be  drawn  by  a  reasonable  man,  from  the  nature  of  the 
contract  and  all  the  circumstances.  From  this  point  of  view  the 
House  considered  it  was  not  reasonable  to  suppose  that  the  ap- 
pellants had  paid  their  money  for  the  right  to  publish  the  articles 
in  their  encyclopsedia,  at  the  same  time  leaving  it  open  to  the 
respondents  to  publish  their  articles  the  next  day  in  separate  form. 
The  House  considered  that  the  case  was  covered  by  the  earlier 
decisions  of  Sweet  v.  Benning  and  Lamh  v.  Evcms  (o)  to  the  same 
effect. 

It  is,  upon  the  whole,  submitted  that  the  Act  of  1911  has  altered 
the  inference  to  be  draAvn  in  cases  where  the  facts  are  similar  to 
those  in  Lawrence  and  Bullen  v.  Aflalo.  It  is  clear  that  the  case 
is  overruled  so  .far  as  it  decided  that  the  legal  right  to  the  cop}'- 

(0   (1902)   1  Ch.  264. 
(m)   (1903)  1  Ch.  318. 
(»)  (1904)  A.  C.  17. 

(o)  But  see  Sishop  of  Hereford  v.  Griffin  (1848),  16  Sim.  190;  Walter  v. 
Howe  (1881),  17  Ch.  D.  708,  where,  however,  Sweet  v,  Benning  was  not  Cited. 
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right  vested  in  the  proprietors  of  the  enoyclopeedia,  for  the  re-       C)ap.  I. 

spondents  were  not  under  a  contract  of  service  with  the  proprie- 
tor (p),  and  it  is  only  in  such  a  case  that,  under  the  Act  of  1911, 
the  copyright  could  vest  in  the  proprietor  in  the  first  instance. 
But  if  there  is  an  agreemeait  on  the  part  of  the  contributor  that 
the  copyright  in  his  contribution  is  to  belong  to  the  proprietor, 
an  assignment  of  the  copyright  could  be  compelled,  and  in  the 
meantime  the  proprietor  would  have  an  equitable  title  thereto  (g) . 
But  it  is  submitted  that  when  the  Act  of  1911  provides  that  where 
an  author  is  in  the  employment  of  some  other  person  under  a 
contract  of  service  or  apprenticeship,  and  the  work  is  made  in  the 
course  of  his  employment  by  that  person,  the  legal  right  to  the 
copyright  is,  in  the  absence  of  agreement  to  the  contrary,  to  vest 
in  the  employer,  it  ought  not  to  be  held  that  the  equitable  right 
to  the  copyright  in  a  work  contributed  by  a  paid  contributor,  not 
under  a  contract  of  service,  vests  in  the  employer,  unless  there  is 
something  more  than  mere  employment  and  payment  from  which 
a  contract  to  that  effect  can  be  inferred.  Otherwise  the  contributor 
to  a  newspaper,  magazine,  or  similar  periodical,  not  under  a  con- 
tract of  service,  would  be  worse  ofi  than  one  who  Avas  under  a 
contract  of  service,  for  the  latter  is  deemed  to  have  reserved  to 
him  the  right  to  restrain  the  publication  of  the  work  otherHvise 
than  as  part  of  a  newspaper,  magazine,  or  similar  periodical, 
whereas  no  such  reservation  would,  presumably,  be  implied  in 
favour  of  the  former. 

The  reservation  to  the  contributor  to  a  ne-wspaper,  magazine,  The  right  to 
or  similar  periodical  of  a  right  to  restrain  the  publication  of  the  publication 
work  otherwise  than  as  jjart  of  a  newspaper,  magazine,  or  similar  otherwise 
periodical,  was  inserted  in  the  Bill  when  it  Avas  passing  through  newspaper, 
the  committee  stage  in  the  House  of  Lords  and  is  of  somewhat 
doubtful  construction  and  limited  application.     It  will  be  noticed 
that  it  does  not  apply  to  all  collective  works,  but  only  to  news- 
papers, magazines,  and  similar  periodicals,  and  that  the  contribu- 
tion must  be  an  "article,"  an  expression  which  seems  to  refer  only 
to  contributions  of  a  literary  character,  and  not  to  illustrations. 
It  is  not  clear  that  the  author  would  have  any  right  to  sue  any- 
body except  the  proprietor  of  the  newspaper   or  magazine  for 
publishing  the  article  separately.     The  proviso  does  not,  indeed, 
expressty  limit  the  right  in  this  way,  but  as  the  right  is  to  be 
deemed  to  be  "  reserved  "  to  the  contributor,  it  may  be  urged  that 

(p)  See  ante,  p.  117,  as  to  the  meaning  of  a  "  contract  of  service." 
(?)  Ante,  p.  122,  195. 

15(2) 
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When  con- 
tributors are 
under  con- 
tracts of 
service. 


it  is  of  a  contractual  nature  only  (r),  and  not  one  vesting  any  por- 
tion of  the  copyright  in  the  author,  and  the  view  suggested,  per- 
haps, receives  eonfirmation  from  the  fact  that  the  only  remedy 
given  to  the  author  is  an  injunction,  not  damages.  The  right  con- 
ferred upon  the  author  is,  again,  a  right  to  restrain  the  publication 
of  the  article  otherwise  than  as  part  of  "  a,"  not  "  the,"  newspaper, 
magazine,  or  similar  periodical.  The  employer,  therefore,  is  appa- 
rently at  liberty  to  republish  the  article  not  merely  in  a  reprint  of 
the  work  to  which  it  was  originally  contributed,  but  in  any  news- 
paper, magazine,  or  similar  magazine  whatsoever.  Finally,  the 
section  does  not  reserve  to  the  author  any  right  to  republish  the 
article  in  separate  form:  neither  he  nor  his  employer  can  do  this, 
except  by  mutual  arrangement. 

If  the  contributor  is  under  a  "  contract  of  service  "  with  the 
proprietor  of  the  collective  work  and  the  contribution  is  made  in 
the  course  of  his  employment,  the  proprietor  will  be  the  first 
owner  of  the  copyright  (s) .  The  meaning  of  a  contract  of  ser- 
vice has  been  already  discussed  {t).  Persons  on  the  regular  staff 
of  a  periodical  will,  no  doubt,  usually  be  under  contracts  of  service 
if  their  engagements  are  practically  exclusive,  but  the  mere  fact 
that  anyone  is  employed  to  supply  contributions  to  a  periodical  at 
a  fixed  salary  does  not  necessarily  involve  a  contract  of  service. 
In  the  case  of  Re  Beeton  d  Co.  (u),  questions  arose  as  to  whether 
certain  contributors  to  a  weekly  periodical  belonging  to  a  com- 
pany, which  was  in  process  of  liquidation  were  "  clerks  or  ser- 
vants "  of  the  company  within  the  meaning  of  sect.  209  of  the 
Companies  (Consolidation)  Act,  1910  (x),  so  as  to  be  entitled 
to  preferential  payment  of  the  arrears  of  salary  due  to  them.  A. 
was  a  director  of  the  company  and  was  also  appointed  "  dress' 
editress  "  at  a  fixed  salary  per  annum.  Her  duties  occupied  prac- 
tically the  whole  of  her  time  ajid  she  did  no  similar  work  for  any 
rival  paper.  B.  was  also  employed  by  the  company  at  a  fixed 
salary  per  annum  to  supply  "  fashion  drawings  "  for  the  periodical 
and  the  company  had  a  first  call  on  her  services,  and  her  work 
occupied  most  of  her  time,  but  occasionally  she  did  work  for  other 
publishers.  C.  was  employed  at  a  fixed  salary  per  annum  to 
supply  weekly  articles  and  other  information  for  the  periodical. 


(r")  The  similar  right  under  sect.  18  of  the  Literary  Copyright  Act,  1842, 
was  held  to  be  of  a  contractual  nature:  Mayhew  v.  Maxwell  (1860),  1 
J.  &  H.  312. 

(«)  Sect.  5  (1)  (b). 

(<)  Ante,  p.  117. 

(u)  (1913)  2  Oh.  279. 

(k)  8  Edw.  VII.  0.  69. 
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but  she  also  wrote  for  other  publishers.     The  Court  held  that  A.       Cap.  I. 
was  a  "clerk  or  servant"  of  the  company,  but  that  B.  and  C.  ~' 

were  not. 

Of  course,  even  though  a  person  be  on  the  regular  staff  of  a  paper 
and  under  a  contract  of  service  he  will  retain  the  copyright  in  work 
done  by  him  in  his  spare  time  and  outside  the  scope  of  his 
employment  {y). 

In  cases  where  the  copyright  in  a  collective  work  is  vested  in  one  y^^  e^n  sue 

person,  but  the  several  contributors  have  retained. the  copyright  in  for  piracy  of 
.1     .  ,  ,    -1       •  T(r>      1  ■  .  ,      any  particular 

their  separate  contributions,  diincuit  questions  may  arise  as  to  the  article? 

person  who  can  sue  for  infringement.  For  instance,  if  A.'s  article 
is  pirated  from  a  collective  work,  the  copyright  in  which  is  in  B., 
can  A.,  or  B.,  ox  both,  sue  the  infringer  ?  It  has  sometimes  been, 
said  that  there  cannot  be  two  copyrights  in  the  same  work,  but  in 
a  case  in  which  three  newspapers  combined  to  employ  a  person  to 
collect  information  to  be  published  in  each  of  their  papens,  it 
was  held  that  the  infringer  was  liable  to  an  action  by  each  of  the 
newspapers  {z) .  That  the  proprietor  of  the  collective  work  can 
sue  for  infringement,  if  a  single  article  has  been  pirated,  was  de- 
cided in  H&ndkesrspn  v.  Maxwell  (a).  It  would  seem,  however, 
that  in  that  case  the  copyright  in  the  separate  article  also  was 
vested  in  the  proprietor  of  the  periodical,  although  as  he  had' 
only  registered  the  first  number  of  the  periodical  and  not  his 
copyright  in  the  separate  article  (registratioin  being,  under  the 
Literary  Copyright  Act,  1842,  necessary  before  action  could  be 
brought  (&))  he  was  compelled  to  rely  upon  the  act  of  the  defen- 
dant in  abstracting  a  single  article  as  being  an  infringement  of 
the  copyright  in  the  collective  work.  And  under  the  Act  of  1911 
it  is  clearly  an  infringement  of  copyright  to  reproduce  "any 
substantial  part"  of  a  work((;).  It  would,  therefore,  seem  to 
follow  that  a  person  who  unlawfully  copies  a  single  article  from 
a  collective  work  may  be  exposed  to  two  actions,  one  at  the  suit  of 
the  proprietor  of  the  copyright  in  the  collective  work,  and  the 
other  at  the  suit  of  the  proprietor  of  the  copyright  in  the  separate 
article  (<d) . 

(j/)  Byrne  v.  Statist  Co.,  (1914)  1  K.  B.  622. 

(z)  Trade  Auxiliary  v.  Middlesbrough,  §c.  Association  (1889),  40  Ch.  D. 
425;  and  of.  Zamb  v.  Evans,  (1893)  1  Ch.  218. 

(a)  (1877),  4  Ch.  D.  163. 

(6)  Ante,  p.  16.  The  registration  of  the  first  number  of  the  periodical 
was,  under  sect.  19,  sufficient  to  protect  his  copyright  in  the  entire  ■periodical, 

(c)  Sect.  1  (2). 

(d)  There  are,  however,  practical  difficulties — e.g.,  sect.  7  provides  that 
infringing  copies  are  to  be  deemed  the  property  of  the  owner  of  the  copyright, 
who  may  take  proceedings  for  the  recovery  of  the  possession  thereof.  This 
right  cannot  be  exercised  by  both  proprietors. 
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Whether  copyright  could  exist  at  all  in  the  case  of  newspapers 
was  doubted  by  Lord  Chelmsford  (e),  but  there  can  be  no  doubt 
that  newispapers  are  "  literary  wiorks  "  and  as  such  entitled  to  copy- 
right (/) .  There  cannot,  however,  be  any  prospective  copyright 
in  a  newspaper  {g) . 

There  can  be  no  copyright  in  news  as  such,  but  only  in  the 
literary  form  given  to  news  {h) .  The  Courts  have,  nevierthe- 
less,  in  more  than  one  case  protected  news  agencies  from  having 
information  obtained  by  them  disseminated  in  breach  of  faith  (i) . 
There  is  no  "  custom  "  justifying  one  newspaper  in  copying  from 
another  (fc) . 

The  English  law  gives  a  larger  protection  to  newspaper  articles 
than  the  Revised  Convention  of  Berne  requires,  for  under  the 
Copyright  Act  they  enjoy  complete  protection  although  there 
may  be  no  notice  expressly  forbidding  the  copying  thereof. 
Article  IX.  of  the  Convention  authorises  any  newspaper  to  copy 
from  another  newspaper  any  matter  other  than  serial  stories  and 
tales,  unless  the  reproduction  thereof  is  expressly  forbidden  and 
provided  the  source  be  acknowledged.  Having  regard  to  this 
liberty,  which,  of  course,  does  not  justify  any  such  copying  by 
one  British  newspaper  from  another  British  newspaper,  express 
notices  forbidding  reproduction  are  sometimes  to  be  found 
appended  to  articles  in  British  newspapers,  the  object  being  to 
prevent  their  being  copied  by  foreign  newspapers. 

It  may  be  mentioned  here  that  letters  and  other  manuscripts 
sent  to  the  editor  of  a  newspaper,  as  agent  for  the  proprietor,  are 
the  property  of  the  latter,  and  if  the  editor  after  ceasing  to  be 
editor  attempts  to  use  them  for  his  own  purposes  he  will  be 
restrained  on  the  application  of  the  proprietor,  and  be  compelled 
to  hand  over  such 'letters  or  other  manuscripts  (Z).  ,    ; 

There  is  no  obligation  on  the  part  of  the  proprietor  of  a  news- 
IDiaper  to  insert  or  .to  preserve  any  manuscript  sent  to  him 
uninvited,  and  if  the  manuscript  be  lost  or  dwtroyed,  the  author 
cannot  recover  for  its  value.     Of  course,  if  an  editor  or  proprietor 


(e)  Piatt  V.   Walter  (1867),  17  L.  T.  159-. 

(/)  Cois  V.  Land  and  Water  (1869),  L.  R.  9  Eq.  324;  Waller  v.  Steinkopff, 
(1892)  3  Ch.  489;  Johnson  ,-.  Gimmes,  (1894)  3  Ch.  633;  Walter  v.  Lane, 
(1900)  A.  C.  539. 

((?)  Piatt  V.  Walter,  stipra.  As  to  the  right  to  the  title  of  a  newspaper,  see 
Licensed  Victuallers'  Newspaper  v.  Bingham  (1888),  38  Ch.  D.  139;  Borth- 
ivick  V.  T/ie  Evening  Post  (1888),  37  Ch.  D.  449;  and  ante,  p.  66. 

(A)  Per  North,  J.,  Walter  \.  Steinhopf,  (1892)  3  Ch.   489. 

(i)  Exchange  Telegraph  Co.    i.    Gregory,    (1896)    1   Q..   B.    147;    Exchange 
Telegraph  Co.  v.  Central  News,  (1897)  2  Ch.  48;  ante,  p.  35. 
'    (/«)   Walter  v.  Steinkop-ff,  supra. 

(0   nogg  V.  Kirhij  (1803),  8  Ves.  215. 
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undertook  to  return  unaccepted  communications  the  case  would  be       t^^^-  I- 
different. 

Difficulties  sometimes  arise  by  reason  of  alterations  made  in  Alterations  in 
the  matter  communicated  by  correspondents  and  others  to  news-  t°on"^^^to 
papers.     The  rule  may  be  taken  to  be  as  follows:   Where  the  newspapers, 
author's  name  appears,  any  alterations  of  a  nature  which  may 
affect  the  credit  or  the  literary  reputation  of  the  author  would  be 
illegal,  and  an  injunction  might  be  obtained  to  restrain  the  pub- 
lication (to).     Of  course,  if  the  communication,  though  signed, 
contained  any  matter  of  an  objectionable  or  offensive  description 
this  might  be  omitted,  but  the  insertion  of  new  matter  which 
would  have  the  effect  of  distorting  the  writer's  meaning  would 
not  be  permissible. 

As  to  unsigned  communications,  the  right  of  the  editor  to  alter 
seems  to  be  unlimited.  The  author  here  can  suffer  no  injury  in 
reputation,  the  "  custom  of  the  trade "  in  this  respect  is  well 
known  and  must  be  deemed  to  be  known  to  the  author,  and  the 
alterations  may  be  so  substantial  as  to  make  the  editor  the 
"author"  of  the  paragraph  (w) . 

Certain  privileges  are  accorded  to  newspapers  by  the  Copyright  Special 
Act  in  dealing  with  the  works  of  other  persons.  It  is  no  in-  newsp^ers. 
fringement  of  the  copyright  in  those  works  to  deal  with  thean 
fairly  for  the  23urposes  of  a  review  or  "  newspaper  summary  "  (o). 
A  newspaper  may  also  publish  a  report  of  a  lecture  (p)  delivered 
in  public,  unless  the  report  is  jDrohibited  by  conspicuous  written  or 
printed  notice  affixed  before  and  maintained  during  the  lecture 
at  or  about  the  main  entrance  of  the  building  in  which  the  lecture 
is  given,  and,  except  whilst  the  building  is  being  used  for  public 
worship,  in  a  position  near  the  lecturer;  and  even  if  there  bc  such 
a  prohibition,  a  "  summary  "  of  any  lecture  may  be  published  (g); 
and  if  the  "  address  "  be  of  a  political  nature  a  full  report  may- 
be published  {r) . 

A  modern  feature  of  newspaper  production  is  the  publication  of  Pictures 
pictures  and  photographs  illustrating  the  topics  of  the  day,  and  submitted  by 
various  agencies  exist  for  supplying  the  jDress  with  such  illus-  graphers. 
trations.     The  practice  is  for  these  agencies  to  submit  prints  of 
photographs  to  the  illustrated  papers,    upon  the  understanding 

(m)  Archbold  v.  Sweet   (1832),  5  C.  &  P.  219;    but  see  Lee   v.   Gibbings 
(1892),  9  T.  L.  R.  773. 

(«)  Springfield  v.  Thame  (1903),  89  L.  T.  242. 

(o)  Sect.  2  (1)  (i);  see  ante,  p.  144. 

{p)  A  "lecture"  includes  an  address,  speech  or  sermon:   sect.   35(1). 

(y)  Sect.  2  (1)  (v). 

0)  Sect.  20. 
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that  these  papers  shall  be  at  liberty  to  use  such  of  these  prints 
as  they  desire,  but  there  is  no  obligatio;i  upon  the  paper  to  use 
all  or  any  of  the  prints.  If  they  publish  any,  then  an  agreed  fee 
is  payable  for  each  picture  u^ed.  The  legal  effect  of  this  arrange- 
ment is,  that  in  the  absence  of  any  evidence  to  the  contrary,  the 
agency  makes  an  offer  to  the  paper  to  permit  them  to  use  the 
pictures  submitted  for  publication  in  the  paper,  upon  payment 
of  the  agreed  sum.  Like  all  offers,  however,  made  without  con- 
sideration, this  offer  is  liable  to  be  revoked  by  notice,  and  there- 
fore the  .proprietor  of  the  paper  cannot  insist  upon  a  right  tO' 
publish  pictures  which  have  been  submitted  to  them  by  the  agency, 
after  the  agency  has  given  notice  of  the  withdrawal  of  their 
permission,  and  this  notwithstanding  that  the  paper  has  used 
any  picture  previously  to  the  revocation  of  the  permission 
and  has  the  necessary  block  for  printing  the  same  in  its 
possession  (s). 

In  the  case  of  Lamb  v.  Evans  (t),  Mr.  Justice  Chitty  held 
that  there  might  be  copyright  in  the  headings  under  which  adver- 
tisements were  classified,  but  not  in  the  advertisements  them- 
selves. The  Court  of  Appeal  in  the  same  case  doubted  whether 
the  learned  judge  had  not  been  too  cautious,  and  thought  there 
might  be  copyright  in  the  arrangement  of  a  sheet  of  advertise- 
ments (m). 

Although  there  cannot  be  any  copyright  in  a  nom  de  plume 
in  a  case  where  the  plaintiff  had  been  in  the  habit  of  contributing 
articles  to  a  newspaper  under  a  nom  de  plume  which  she  had 
invented,  the  Court  held  that  as  against  the  proprietor  of  the 
paper  the  plaintiff  was  entitled  to  the  exclusive  right  to  print, 
publish,  and  use  her  nam  de  plume  after  her  connection  with  the 
publication  had  ceased  upon  the  ground  that  the  newspaper,  by 
continuing  to  publish  articles  under  the  same  no7n  de  plume, 
were  likely  to  deceive  the  public  into  the  belief  that  the  articles 
were  contributed  by  the  plaintiff  (x). 

(«)  Bowden  v.  Amalgamated  Pictorials,  Ltd.,   (1911)   1  CIi.   386. 
(t)  (1892)  3  Ch.  462. 
(«)  (1893)  1  Ch.  218;  see  ante,  p.  59. 

(«)  Landa  v.  Greenberg  (1908),  24  T.  L.  E.  441;  and  see  generally  as  to 
the  right  to  a  name  or  title,  ante,  p.  66. 
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A  COLLABORATION — or,  to  use  the  expression    employed    in    the  what  is  a 

collab 
tion? 


Copyright  Act,  "  a  work   of  joint  authorship  "—must   be   dis-  ^Habora- 


tinguished  from  a  collective  work.  For  the  purposes  of  the  Copy- 
right Act,  1911,  a  work  of  joint  authorship  means  "  a  work  pro- 
duced by  the  collaboration  of  two  or  more  authors  in  which  the 
contribution  of  one  author  is  not  distinct  from  the  contribution 
of  the  other  author  or  authors."  If  the  contributions  are  capable 
of  being  distinguished  in  the  com23leted  work,  then  that  work 
is  a  collective  work  (a).  All  the  collaborators  must  answer  the 
description  of  "  authors,"  and,  therefore,  if  one  person  is  merely 
the  medium  for  transmitting  to  paper  or  canvas  the  original  work 
of  another,  that  is  neither  a  joint  work  nor  a  collective  work  (6). 

There  was  no  definite  decision  as  to  the  term  of  copyright  in  Term  of 
a  joint  work  under  the  old  law,  but  probably  a  literary  work  was  9opy"ght  m 

■'  .  .  .  joint  works. 

entitled  to  protection  during  the  life  of  the  longest  liver  of  the 
co-authors  and  for  a  period  of  seven  years  from  his  death  or  for 
a  period  of  forty-two  years,  whichever  period  was  the  longer  (c). 
The  complicated  provisions,  of  the  new  Act  upon  the  subject  of 
joint  authorship  do  not  appear  to  have  been  very  carefully  thought 
out,  and  some  difficult  problems  may  arise  for  determination. 
Sect.  16  (1)  of  that  Act  now  provides  that,  in  the  case  of  a  work 
of  joint  authorship,  copyright  is  to  subsist  during  the  life  of  the 
author  who  first  dies  and  for  a  term  of  fifty  years  after  his  death  or 
during  the  life  of  the  author  who  dies  last,  whichever  period  is 
the  longer.  In  other  words,  the  work  will  be  entitled  to  copyright 
so  long  as  any  of  the  co-authors  is  still  living,  but  the  protection 
will  cease  immediately  upon  the  death  of  the  longest  liver  of  the 
authors,  if — as,  of  course,  in  the  great  majority  of  cases  he  is 
unlikely  to  do — he  outlives  the  author  who  died  first  by  something 


t 


a)  See  ante,  p.   224. 
'5)  Ante,  p.  108  et  seg. 
(a)  Nottage  v.  Jackson  (1883),  11  Q.  B.  D.  627,  637. 
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more  than  fifty  j-ears.  If  the  period  which  elapses  between  the 
death  of  the  author  who  died  first  and  the  author  who  died  la^t 
amounts  to  less  than  fifty  years,  then  the  post  mortem  period  of 
fifty  years  runs  from  the  death  of  the  author  who  died  first.  Thus, 
if  a  joint  work  were  published  in  1912,  and  the  first  of  the  authors 
were  to  die  in  1915,  and  the  last  in  1965,  or  at  any  later  date, 
copyright  would  ceaso  immediately  upon  the  death  of  such  last 
of  the  authors,  but  if  the  last  of  the  authors  were  to  die  at  ahy 
date  prior  to  1965,  the  copyright  would  cease  in  1965. 

The  Act  next  provides  for  the  case  where  some  one  or  more 
of  the  joint  authors  fails  to  satisfy  the  conditions  conferring 
copyright  laid  down  by  the  Act  (d).  In  such  a  case  the  work  is 
to  bo  treated,  for  the  purposes  of  the  Act,  as  if  the  other  author 
or  authors  had  been  the  sole  author  or  authors,  except  that  the 
term  of  copyright  is  to  be  the  same  as  it  would  have  been  if  all 
the  authors  had  satisfied  such  conditions  as  aforesaid.  This  pro- 
vision appears  to  have  only  a  very  restricted  operation,  because 
there  are  only  two  conditions  laid  down  by  the  Act  for  the  acqui- 
sition of  copyright,  namely:  (1)  that  in  the  case  of  published 
works,  they  must  be  first  published  within  such  parts  of  His 
Majesty's  dominions  as  the  Act  extends  to,  and  (2)  in  the  case 
of  unpublished  works,  the  author  was  at  the  date  of  the  making 
of  the  work  either  a  British  subject  or  resident  within  such  parts 
of  His  Majesty's  dominions  as  aforesaid  (e).  It  is  fairly  obvious 
that,  as  regards  the  first  condition,  if  one  of  the  authors  com- 
plies with  it,  all  must  do  so,  and  therefore  the  provisions  now 
referred  to  can  only  operate  in  the  case  of  unpublished  works,  and 
it  is  probably  rare  to  find  an  artistic  work  which  could  be  a 
"joint  work  "  within  the  meaning  of  the  Act  (/). 

Suppose  that  A.  and  B.  jointly  produce  a  work  and  that  the 
same  is  not  published,  A.  being  a  British  subject,  and  B.  a 
foreigner  not  resident,  at  the  time  when  the  work  was  made,  in 
any  part  of  the  King's  dominions  to  which  the  Act  extends,  nor 
entitled  to  protection  under  the  international  provisions  of  the 
Act  (g) .  In  such  a  case  B.  would  not  be  entitled  to  any  protection 
if  he  were  the  sole  author  (h),  and  consequently  A.  is  to  be  treated, 
for  the  purposes  of  the  Act,  as  if  he  were  the  sole  author,  except 


(d)  Sect.  16   (2). 

(«)  Sect.  1  (1),  subject,  however,  to  sect.  23. 

(^)  Is  the  work  of  an  artist  and  an  engraver  in  producing  an  engraving  a 
"  joint  work  "?  Presumably,  if  a  new  edition  of  A.'s  work  is  produced  by  B. 
it  is  not  a  joint  work,  for  the  work  of  the  two  authors  could  be  distinguished 
by  a  comparison  between  the  old  and  new  editions. 

(_g)  Sect.  29. 

(/f)  Soe  ante,  p.  27. 
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that  the  term  of  protection  is  to  be  the  same  as  though  both  authors       Cap.  II. 
had  been  British  subjects  at  the  time  the  work  was  made  (i) . 

Although,  "  for  the  purposes  of  this  Act,"  A.  is  to  be  deemed 
to  be  the  sole  author,  it  does  not,  of  course,  follow  that  B.  in 
the  circumstances  we  are  now  supposing  has  no  rights  as  against 

A.  A.  is  no  doubt  considered  to  be  the  legal  owner  of  the  entire 
copyright,  and  he — and  he  alone — could  bring  an  action  for 
infringement,  but  he  may  have  contractual  obligations  towards 
B.,  and,  in  the  absence  of  agreement  to  the  contrarjr,  he  would 
probably  be  regarded  as  trustee  of  the  copyright  for  himself  and 

B.  in  equal  shares. 

As  regards  the  term  of  copyright  in  the  case  supposed,  the 
fact  of  B.  being  a  foreigner  cannot  make  any  difference  to  that 
term  of  copyright,  provided  the  work  be  published  at  a  time 
when  he  and  A.  are  both  living;  nor  in  the  case  of  a  photograph, 
where  the  period  of  protection  is  a  gross  period  of  fifty  years  (k) . 
If  the  work  be  published,  then,  from  the  date  of  publication, 
both  A.  and  B.  satisfy  the  conditions  laid  down  by  the  Act  for 
conferring  copyright,  provided  first  publication  takes  place  in  a 
part  of  the  King's  dominions  to  which  the  Act  extends  {I).  The 
ordinary  principle  will  then  apply,  and  the  work  wiR  fall  into 
the  public  domain  either  fifty  years  after  the  death  of  the  author 
who  dies  first  or  upon  the  death  of  the  author  who  dies  last, 
whichever  shall  be  the  later  date  (to). 

If,  on  the  other  hand,  the  work  is  not  published  at  all,  or  is 
only  published  after  the  death  of  either  A.  or  B.  or  both,  then 
the  term  of  copyright  will  depend  upon  whether  the  work  is  either 
a  literary,  dramatic,  or  musical  work,  or  an  engraving,  or  is  an 
artistic  work  other  than  an  engraving.  In  the  case  of  an  artistic 
work  other  than  an  engraving,  sect.  17 — shortly  to  be  considered 
— has  no  application.  The  copyright  period  runs  from  the  date 
of  the  making  of  the  work,  and  is,  in  all  cases,  the  same  as  if  the 
work  had  been  published  at  that  date  (n).  In  the  case  supposed, 
A. — the  British  subject— is  to  be  deemed  the  sole  author  of  the 
artistic  work,  but  the  term  of  copyright  is  to  be  the  same  as 
though  both  authors  had  been  British  subjects,  that  is  to  say,  the 
term  is  to  be  neither  longer,  nor  shorter.  Consequently,  if  A. 
survives  B.  for  less  than  fifty  years,  the  copyright  runs  out  fifty 
years  after  B.'s  death,  just  as  though  A.  and  B.  had  both  been 
British  subjects.     Similarly,  if  B.,  the  foreigner,  should  happen 

(«)  Sect.  16  (2).  (*)  Sect.  21.  (I)  Sect.  1. 

(m)  Sect.  16  (1).  (»)  See  ante,  p.  25. 
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^'^^-  ^^-     txD  outlive  A.,  the  British  subject,  by  more  than  fifty  years,  the 
work  will  remain  protected  during  the  residue  of  B.'s  life, 'and  his 
rights  enforceable  by  A.'s  personal  representatives. 
Posthumous         Before  considering  the  period  of  protection  in  the  case  of  a 

joint  works.      ,.  .         "  , '■  '■  .  i      ■    •    ,i 

literary,  dramatic,  or  musical  work,  or  an  engraving,  made  jointly 
by  a  foreigner  and  a  British  subject,  but  which  is  not  published 
until  after  the  death  of  one  of  the  authors,  it  will  be  necessary  to 
consider  the  general  effect  of  sect.  17  (1)  relating  to  posthumous 
works. 

It  is  provided  by  this  section  that,  in  the  case  of  a  joint  literary, 
dramatic  or  musical  work,  or  an  engraving,  in  which  copyright 
subsists,  at  or  immediately  before  the  date  of  the  death  of  the 
author  who  dies  last,  but  which  has  not  been  published  nor,  in  the 
case  of  a  dramatic  or  musical  work,  been  performed  in  public,  nor, 
in  the  case  of  a  lecture,  been  delivered  in  public  before  that  date, 
copyright  shall  subsist  until  publication,  or  performance,  or  delivery 
in  public,  Avhichever  first  may  happen,  and  for  a  term  of  fifty  years 
thereafter.  This  section,  therefore,  has  no  application  except  when 
the  joint  work  was  unpublished  at  the  date  of  the  deatii  of  the 
author  who  dies  last:  if  the  work  is  published  after  the  death  of  one, 
author,  but  whilst  his  co-author  is  living,  the  term  of  copyright 
must,  apparently,  be  measured  strictly  by  sect.  16,  that  is  to 
say,  it  runs  out  fifty  years  after  the  death  of  the  author  who 
dies  first  or  upon  the  death  of  the  author  who  dies  last,  -tvhichever 
date  is  the  later.  This  may  have  somewhat  curious  consequences. 
Thus,  if  the  first  author  were  to  die  in  1915,  and  the  work  were 
published  in  1920  by  the  co-author,  who  died  in  1921,  the  copy- 
right would  run  out  in  1965;  whereas  if  the  second  author  had 
died  in  1920,  whilst  the  work  was  in  the  press,  the  copyright 
would  not  run  out  until  1970;  or — to  take  an  extreme  case — if  the 
second  author  delayed  publication  until  1964,  and  died  the  year 
after,  the  work  would  fall  into  the  public  domain  immediately 
upon  his  death;  in  other  wo,rds,  would  receive  protection  for  one 
year  only  ! 

Applying,  then,  sect.  17  to  the  case  where  one  of  the  joint 
authors  is  a  foreigner,  it  will  be  remembered  that  although  the 
work  is  bo  be  considered  as  the  work  of  the  British  subject  alone, 
this  is  not  to  have  any  effect  upon  the  term  of  proitection.  The 
British  subject  neither  gains  advantage  or  suffers  disadvantage,  in 
respect  of  the  period  during  which  the  work  will  be  entitled  to 
copyright,  from  the  fact  that  his  co-author  was  a  foreigner.  Thus, 
to  follow  the  example  given  above  of  an  author  dying  in  1915, 
and  his  work  being  published  by  his  co-author  in  1920,  we  have 
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seen  that  if  both  authors  were  Britislh  subjects,  the  copyright  Cap.  II. 
would  run  out  in  1965.  If  the  work  were  the  joint  work  of  a 
foreigner  and  a  British  subject,  and  the  latter  were  the  one  to 
die  in  1915,  copyright  is  still  to  expire  in  1965,  notwithstanding 
that,  if  the  work  had  been,  strictly,  the  work  of  the  British  subject 
alone,  the  copyright  would  have  continued  until  1970. 

It  will  be  remembered  that  by  sect.  3  (1)  of  the  Act  it  is  Application 
provided  that  in  the  case  of  the  work  of  a  single  author  published  ^g-^ifi^^^  °* 
in  his  lifetime,  the  period  of  post  mortem  copyright  shall  be  copyright  to 
divided  into  two'  periods;  during  the  first  period  of  twenty -five  '"  ^"^  ^' 
years  the  work  being  entitled  tO'  unrestricted  protection,  but 
during  the  last  twenty-five  years  anybody  being  at  liberty  to 
reproduce  the  work  upon  payment  of  a  royalty  (o),  and,  further, 
it  is  provided  by  sect.  5  (2)  that  this  latter  modified  copyright 
is  to  be  incapable  of  assignment  by  an  author  except  by  will  {p) . 
It  remains  to  be  considered  how  these  provisions  apply  to  joint 
works.  There  is  no  mention  of  joint  authorship  in  sect.  3,  and, 
therefore,  it  seems  open  to  contend  that  its  proviso  does  not  apply 
to  joint  works  at  all.  Sect.  16,  again,  does  not  in  so  many  words 
refer,  as  sect.  17  does,  to.  this  proviso,  but  it  contains  a  general 
provision  that  "  references  in  this  A.ct  to  the  period  after  the 
expiration  of  any  specified  number  of  years  from  the  death  of 
the  author  shall  be  construed  as  references  to  the  period  after 
the  expiration  of  the-  like  number  of  years  from  the  death  of  the 
author  who  dies  first  or  after  the  death  of  the  author  who  dies 
last,  whichever  period  may  be  the  shorter."  This  provision  is 
not,  perhaps,  a  model  of  clear  draftsmanship,  but  in  applying  it 
to  the  proviso  to  sect.  3  (1)  its  effect  would  appear  to  be,  that  the 
period  of  absolute  copyright  ends  either  at  the  expiration  of 
twenty-five  years  from  the  death  of  the  author  who  dies  first  or 
immediately  upon  the  death  of  the  author  who  dies  last,  which- 
ever date  happens  to  be  the  later.  In  this  Avay  it  is  secured — 
as  is  only  fair — that  so  long  as  any  of  the  joint  authors  is  stiE 
living  the  copyright  is  absolute,  but  that,  if  the  period  between 
the  death  of  the  author  who  dies  first  and  the  author  who  dies 
last  is  more  than  twenty-five  years,  the  period  (if  any)  during 
which  anybody  is  at  liberty  to  reproduce  the  work  upon  a  royalty 
basis  commences  immediately  upon  the  death  of  the  latter  author. 
The  length  of  the  period  of  modified  copyright  will  thus  depend 
upon  circumstances,  and  there  may,  conceivably,  be  no  such  period. 
For  example,  A.  and  B.  are  joint  authors  of  a  work  published 

(o)  Ante,  p.  103.  (,p)  Ante,  p.  128. 
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in  1915,  and  A.  dies  in  1920.  If  B.  dies  in  or  after  1970,  the 
copyright  runs  out  upon  A.'s  death,  and  there  is  no  period  of 
modified  copyright.  If  B.  dies  in  or  prior  to  1946,  the  period  of 
modified  copyright  will  commence  in  1945,  and  run  until  1970, 
when  the  copyright  will  expire.  If  B.  dies  at  any  date  between 
1945  and  1970,  the  period  of  modified  copyright  will  commence 
immediately  after,  but  not  before,  B.'s  death,  and  will  run  until 
1970,  when  the  copyright  will  expire.  If  the  work,  being  a 
literary,  dramatic  or  musical  work,  or  an  engraving,  is  not  pub- 
lished until  after  the  death  of  both  A .  and  B . ,  the  period  of  modi- 
fied copyright  commences  twenty -five  years  after  publication  (q). 
The  period  of  modified  copyright  is  unassignable  except  by 
will  (r) . 

With  regard  to  the  power  to  grant  compulsory  licences  to  re- 
publish literary,  dramatic,  or  musical  works  which  is  given  under 
certain  circumstances  by  sect.  4  (s)  after  the  death  of  an  author, 
it  is  provided  that  the  section  shall  not  apply  to  joint  works  until 
after  the  death  of  the  author  who  dies  last  (t). 

Co-authors  hold  the  copyright  as  tenants  in  common  rather 
than  as  joint  tenants  (u),  and,  presumably,  in  the  absence  of 
agreement  to  the  contrary,  in  equal  shares.  Upon  the  death  of 
one  co-author,  therefore,  his  interest  does  not  pass  to  his  co- 
authors, but  to  his  jDersonal  representatives  as  part  of  his  estate. 
One  of  several  authors  cannot,  therefore,  grant  a  licence  to  pub- 
lish which  will  be  binding  upon  the  others  (x);  but,  on  the  other 
hand,  one  of  the  joint  authors  can  sue  in  respect  of  an  infringe- 
ment and  obtain  an  injunction  and  his  share  of  damages  (y)  with- 
out joining  the  other  authors  as  plaintiffs. 

Some  difficulty  seems  to  arise  if  one  or  more  of  the  joint  authors 
fail  to  satisfy  the  conditions  conferring  copyright  laid  djown  by 
the  Act.  In  that  case,  as  we  have  seen,  the  work  is  to  be  treated 
as  though  the  author  who  does  satisfy  such  conditions  was  the 


(q)  Sect.  17   (1). 

(r)  Sect.   5  (2),  ante,  p.   128. 

(s)  See  ante,  p.   101. 

(0  Sect.  16  (1). 

(u)  Lmirl  V.  Benad,  (1892)  3  Ch.  402.  It  is  true  that  the  authority  of  this 
decision  is  diminished  by  the  fact  tliat  Mr.  Justice  Kekewicli  considered  that 
Pnn-rll  v.  Head  (1879),  12  Ch.  D.  686,  was  conclusive  on  the  point,  whereas 
no  such  point  was  involved  in  that  decision,  for  the  persons  there  held  to  be 
tenants  in  common  were  each  assignees  of  a  moiety  of  the  copyright  from  the 
author.  It  is,  nevertheless,  submitted  that  it  is  reasonably  clear  that  the  state- 
ment in  the  text  is  correct.  See,  however.  Martinis  v.  G-ibbons  (1874),  L.  R. 
9  Oh.  58. 

(x)  Powell  V.  Head,  su/pra. 

(y)  Qucsre,  whether  he  could  not  recover  the  full  amount  of  damages,  subject 
to  a  liability  to  account  to  his  co-authors. 


WOEKS  OF  JOINT  AUTHORSHIP.  339 

sole  author.  The  latter,  consequently,  may  not  only  sue  for  in-  ^^^-  ^^- 
fringement,  but,  apparently,  may  grant  licences  to  publish  with- 
out the  necessity  of  obtaining  the  consent  of  his  co-author  (z).  If, 
however,  the  work  is  first  published  in  any  part  of  the  King's 
dominions  to  which  the  Act  extends,  all  the  authors  become 
legally  entitled  to  the  copyright  (a).  What,  then,  is  the  posi- 
tion, supposing  the  author  who,  prior  to  publication,  was  con- 
sidered as  the  sole  author  granted  a  licence  to  publish,  contrary 
to  the  wishes  of  his  co-author?  It  is  thought  that  the  pub- 
lisher is  not  exposed  to  an  action  for  infringement  at  the  instance 
of  the  latter,  but  that  he  can  rely  upon  the  licence  obtained  from 
the  author  who,  at  the  time  when  the  licence  was  given,  had  the 
legal  right  to  grant  it.  It  is,  however,  provided  by  sect.  35  (2) 
that,  for  the  purposes  of  the  Act  (other  than  those  relating  to 
infringements  of  copyright),  a  work  is  not  to  be  deemed  to  be 
published  or  performed  in  public  if  published  or  performed  in 
public  without  the  consent  or  acquiescence  of  "  the  author,"  his 
executors,  administrators,  or  assigns.  In  a  case  of  joint  author- 
ship it  seems  probable  that  the  consent  of  the  author  who 
satisfies  the  conditions  of  the  Act  will  be  sufficient  to  make  the 
work  a  published  work  within  the  meaning  of  the  statute,  amd 
that  the  other  author's  only  remedy  will  be  in  damages  against 
his  co-author.  It  is  more  difficult  to  say  whether  this  will  be 
so  if  all  the  authors  satisfy  the  requirements  of  the  Act  (6).  In- 
asmuch as  a  licence  to  publish  must  prima  facie  be  given  by  all 
oo-owners,  it  would  appear  that  one  co-owner  cannot  commit  his 
co-owners  as  to  place  or  time  of  first  publication. 

It  is  provided  by  sub-sect.  (4)  of  sect.  16  of  the  Act  that  Husband 
where  a  married  woman  and  her  husband  are  joint  authors  of  a  co-authors, 
work,  the  interest  of  the  married  woman  shall  be  her  separate 
property.  Presumably,  this  sub-section  was  inserted  in  order  to 
make  it  clear  that  the  whole  of  this  copyright  is  not  to  belong  to  the 
husband  under  his  common  law  right  to  the  personal  propei'ty  of 
his  wife.  It  is  a  little  curious,  therefore,  to  find  that  there  is  no 
similar  pirovision  for  the  case  where  a  married  woman  is  a  co-author 
with  a  person  other  than  her  husband. 

(z)  Zauri  v.   JRenad,  supra;  Pmoell  v.   Head,  supra;  Trade  Auxiliary/   Co. 
V.  Middlesbrough  (1888),  40  Oh.  D.  425. 
(a)  Ante,  p.  234.  (6)  Macmillan  v.  Bent,  (1907)  1  Ch.  107, 


340 


THE  LAW  OP  COPYKIGHT. 


CHAPTER  III. 


WORKS   OF   ARCHITECTURE. 


The  claim  of 
architects  tq 
protection. 


Opposition 
to  these 
claims. 


Grounds  of 
objection. 


Architects  haVe,  for  manj  jears  past,  claimed  for  their  works 
similar  protection  to  that  accorded  to  works  of  sculpture.  The 
justice  of  this  claim  was  recognised  in  some  foireign  countries, 
notably  in  France  and  Belgium,  and  more  recently  in  Germany, 
evenpj-iQr  to  the  revision  of  the  Berne  Convention  after  the  con- 
ference of  the  Powefs  at  Berlin  in  the  year  1908,  but,  pj-ior  to 
that  revision,  no  p3xty  to  the  Berne  Convention  was  compelled 
to  accord  copy|right  protection  to  architectural  works  themselves, 
as  distinguished  from  architectural .  plans  and  sketches.  Now, 
under  the  B,evised  Convention  works  of  architecture  are  included 
amongst  the  subjects  to  which  all  countries,  parties  to  that  Con- 
vention, are  bound  to  grant  protection  (a). 

The  committee  appointed  by  the  British  Government  in  the 
year  1909  to  consider  what  alterations  in  the  English  law  were 
necessary  or  advisable  in  order  that  England  should  come  into 
line  with  the  other  countries  who  were  parties  to  the  Revised  Con- 
vention of  Berne,  Only  by  a  majority  reported  in  favour  of  the 
inclusion  of  works  of  a,rchitecture  amongst  the  subjects  of  copy- 
right. Further  opposition  to  the  claims  of  architects  was  met 
during  the  passage  of  the  Copyright  Bill  tlirough  Parliament. 
The  architects,  however,  triumphed  to  this  extent,  that  "  archi- 
tectural works  of  art"  are  now  definitely  included  amongst  the 
works  to  be  protected  under  the  Copyright  Act,  although  the 
remedies  for  the  infringem'ent  of  the  copyright  in  those  works 
are  considerably  less  drastic  than  those  inserted  in  the  BiU,  as 
originally  laid  before  Parlianient. 

The  main  objections  urged  against  giving  copyright  to  archi- 
tectural works  have  been  the  difficulty  i,n  distinguishing  between 
a  work  of  such  an  artistic  character  as  to  merit  protection,  from 
one  having  no  such  artistic  character,  and  the  proper  remedies 
to  be  granted  against  an  infringer.     To  the  former  objection  it 


(a)  See  "  International  Copyright,"  Part  IV.,  Chapter  I.,  post. 
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has  been  replied  that  the  difficulty  is  no  greater  than  that  !m©t  Cap,  hi. 
with  in  the  case  of  any  other  artistic  work,  and  is  one  which  the 
Courts  of  the  foreign  countries  which  haVe  hitherto  granted  pro- 
tection to  architectural  works  haVenot  found  to  be  insuperable  (6). 
The  second  objection  has  been  met  by  the  Act  only  giving  limited 
remedies  fqr  infringement  of  odpyright  in  such  works.  The  fear, 
again,  has  sometimes  been  expressed  that  the  inclusion  of  warks 
of  architecture  amongst  the  works  entitled  to  copyright  would  lead 
to  a  flood  of  litigation.  Such  fear  is  pirobably  unfounded,  and  at 
the  time  of  writing  no  case  of  an  architect  complaining  of  in- 
fringement has  come  before  the  Courts.  It  must  be  remembered 
that  the  burden  of  piroof  will  lie  upon  any  architect  who  brings 
an  action  for  infringement  to  show  that  his  work  is  original,  and 
that  the  alleged  infringing  edifice  must  have  been  copied  from 
his,  but  architects  feel  that  it  is  a  considerable  gain  to  their  pro- 
fession that  the  principle  has  at  length  been  acknowledged,  that 
one  architect  has  no  right  to  servilely  copy  a  building  designed 
by  another,  and  that  the  mere  fact  that  an  action  for  infringement 
i's  possible  will  be  some  protection  to  them  against  the  piracies 
of  which  they  have  complained  in  the  past  (c) . 

An  architect's  p'lans  and  sketches  weye,  even  prior  to  the  Act  Plans  and 
of  1911,  protected  as  "  drawings"  under  the  Fine  Arts  Copyright 
Act,  1862  {d),  but  upon  a  "  sale  "  of  the  plans  the  copyright  ceased 
unless  it  was  expressly  resei-ved  (e) .  It  was  therefore  urged  that 
all  that  architects  could  reasonably  require  was  that  more  effec- 
tive protection  should  be  given  to  their  plans,  inasmuch  as  a 
building  could  seldom  be  copied  without  plans  being  first  made. 
The  answer  to  this  contention,  however,  is  that  it  has  always 
been  assumed  that  a  building — that  is  to  say,  a  constructed  edifice 
— is  not  an  infringement  of  the  copyright  in  a  drawn  plan,  and 
that  although  an  architect,  seeing  his  building  imitated,  may  well 
suspect  that  his  plans  have  been  copied,  the  burden  of  p;roof  would 
lie  upon  hi,m,  and  it  might  be  very  difficult  foir  him  to  proVe  that 
this  had  in  fact  been  done.  Moreover,  it  has  been  held  (/)  that  if 
a  person  employs  an  architect  to  design  a  building,  upon  the  latter 
being  paid  his  remuneration  the  plans,  in  the  absence  of  contrary 

(6)  Two  decisions  of  foreign  Courts  will  be  found  set  out  in  an  Appendix 
to  the  published  evidence  tsJcen  before  the  British  Copyright  Committee  in 
1909  (Blue  Book,  Cd.  5051). 

(o)  In  an  Appendix  to  the  Blue  Book  referred  to  above  (pp.  174,  175),  a 
list  of  twenty-three  alleged  flagrant  piracies  is  given. 

(e?)  25  &  26  Vict.  c.  68. 

(«)  Ante,  p.  20. 

(/)  Gibbon  V.  Pease,  -(1905)  1  K.  B.  810;  Ebdy  v.  McGowan.  cited  in 
Hudson  on  Building  Contracts,  Vol.  II.,  p.  8. 
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agreement,  become  the  property  lOf  his  client.    Such  client  might 
then  use  the  eame  plans  for  erecting  another  similar  building 
without  infringing  any  copyright  in  the  plans.     Further,  it  is 
probably  not  without  the  tange  of  possibility  for  an  architect, 
by  merely  viewing  another  building  and  by  making  a  series  of 
photographs,  to  copy  the  distinctive  features  of  that  building 
without  ever  having  access  to  the  plans  f.rom  which  it  was  erected. 
The  Act  of  1911  has,  of  course,  not  deprived  the  architect  of 
his  copyright  in  his  plans  and  sketches,  but  it  is  a  little  curious 
that  apparently  his  plans  are  protected  as  "  literary  works,"  and 
his  sketches  as  "  artistic  works."    This  results  from  the  definition 
of  "  litera;ry  works  "  contained  in  the  Act,  which  includes  amongst 
literary  works  "  maps,  charts,  plans,  tables  and  compilations," 
whereas  an  "artistic  work"  includes  a  " drawing "  (gf) .      This 
seeming  anomaly  is  not  of  great  importance,  but  it  may  have 
the  effect  of  giving  a  longer  te^ m  of  copyright  to  the  plans  than 
to  the  sketches,  for  sect.  17,  relating  to  posthumous  works,  does 
not  apply  to  artistic  works  other  than  engravings,  so  that,  not- 
withstanding that  the  architect's  sketches  are  unpublished  at  his 
death,  the  copyright  will  run  out  fifty  years  later,  although  his 
plans,  being  literary  works,  are  protected  under  the  section  above 
referred  to  until  publication  and  for  fifty  years  thereafter  (Jt) . 
The  Act  does  not  alter  the  ^ule  as  to  the  primd  facie  ownership 
of  an  architect's  plans, "but  the  rule  that  these  generally  become 
the  property  of  the  client  does  not  mean  more  than  that  the  sheets 
of  paper,  with  the  plans  drawn  upon  them,  belong  to  the  client; 
it  does  not  imply  that  the  copyright  in  the  plans  passes  to  the 
client.     This  would  only  be  so  if  the  architect  assigned  the  copy- 
right in  writing  (^),  or  he  were  under  a  contract  of  service  with 
his  client  (fc).     The  client  therefore  may  not  make  copies  of  the 
plans,  except  for  the  purposes  of  private  study  {I).     On  the  other 
hand,  if  the  architect  has  pa^rted  with  the  copyright  in  his  build- 
ing, he  may  "use"  his  plans  and  sketches  if,  as  is  believed  to  be 
generally  the  case,  the  plans  remain  in  his  possession,  provided 
he  does  not  imitate  the  main  design  (m) . 

Turning  now  to  the  specific  provisions  of  the  Act  relating  to 
works  of  architecture,  we  find  that  architectural  works  of  art  are 


{g)  Sect.  35   (1). 

(Ji)  Ante,,  p.  101.  See  also  sect.  2  (1)  (iv).  It  may  be  remarked,  how- 
ever, that  the  Literary  Copyright  Act,  1842,  also  included  "  maps,  charts  or 
plans  "  amongst  the  subjeota  of  copyright,  yet  it  was  generally  considered  that 
an  architect's  plans  fell  under  the  Fine  Arts  Copyright  Act,  1862,  and  it  is 
possible  that  "  maps,  charts,  plans,  tables  and  compilations "  in  sect.  35  of 
the  Act  of  1911  do  not  include  architects'  plans. 

(i)  Sect.  5  (2>.  (A)  Sect.  5  (1)  (b). 

(0  Sect.  2  (1).  (m)  Sect.  2  (1)  (ii). 
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included  amongst  "arti,stic  works,"  and  that  such  a  work  is  defined      '^^P'  ^^^- 

as  meaning  "  any  building  or  structune  having  an  artistic  character 

or  design,  i,n  ,respieot  of  such  character  or  design,  or  any  model  for 

such  building  or  structure,  provided  that  the  protection  given  by 

this  Act  shall  be  confined  to  the  artistic  character  and  design,  and 

shall  not  extend  to  prooesses  or  methods  of  construction "  (n}. 

The  work  must  also  be  "oTigi^a^'  (a),  but,  as  we  have  seen  (j9), 

this  does  not  imply  more  than  that  the  work  is  the  personal  effort 

of  the  architect.    ' 

Protection  is — unfortunately,  in  our  opinion— limited  to  works  ^rtistio 
,  ,  .     .  •'  ^  character  or 

having  an  artistic  character  or  design."     One  of  the  diSerenoes  design, 

between  works  of  architecture  and  other  works  of  art  lies  in  the 
fact  that  the  former  are,  primarily,  utilitarian  in  character,  whilst 
the  latter  are,  primarily,  artistic.  It  is  submitted  that,  notwith- 
standing that  the  buildings  must  ha^ne  an  artistic  character  or 
design,  the  Courts  will  not  constitute  themselves  judges  of  artistic 
style.  The  object  of  the  provision  in  question  is,  it  is  submitted, 
to  prevent  an  architect  from  claiming  protection  against  imita- 
tion of  something  which  he  has  erected  in  a  certain  way,  with  a; 
view  to  obtaining  a  purely  utilitarian  object.  For  instance,  if 
he  has  made  a  chimney  of  a  certain  shape  or  height  with  a  view 
to  prevent  its  smoking,  his  chimney  would  not  be  entitled  to  copy- 
right; he  must  seek  P|rotection  for  his  invention,  if  he  can,  under 
the  patent  laws.  On  the  other  hand,  it  is  submitted  that  the  fact 
that  a  building  is  plain  does  not  necessarily  disentitle  it  to  pro- 
tection— its  very  beauty  may  arise  from  its  simplicity — although 
it  will  doubtless  be  more  difficult  to  prove  infringement  of  copy- 
right in  a  plain  building  than  in  one  showing  marked  originality. 
An  architect  who  has  ejected  a  fagade  showing  six  windows  and 
a  door  clearly  could  not  complain  of  another  building  showing  the 
like  number  of  windows  and  doqrs,  for  each  architect  may  have 
drawn  from  common  sources;  but  if  his  plain  building  has  been 
servilely  copied  down  to  the  smallest  detail,  there  seems  no  good 
reason  for  depriving  him  of  the  right  to  complain.  Slight 
differences  between  buildings  of  no  marked  originality  will  prevent 
them  from  being  held  to  be  copies  of  each  other,  which  would  not 
be  the  case  if  the  buildings  were  of  an  original  character. 

The  work  to  be  protected  must  be  a  "  building  or  structure  or  Building  or 
a  model  for  the  same."     No  general  definition  of  the  words 
"building  or  structure"  can  be  given  (g),  although  it  has  been 

(«)  Sect.  35  (1).  (o)  Sect.  1. 

(jo)  Ante,  p.  49.  ' 

(?)  Per  Byles,  J.,  Stevens  v.  Gourley  (1859),  7  0.  B.  N".  S.  99. 

16(2) 
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said  that  prima  facie  a  "building"  means  "a  block  of  brick  or 
stone  ,work  covered  in  by  a  roof"  {r).  But  the  words  must  be 
construed  Jieasonably,  having  regard  to  the  object  of  the  statute  (s) . 
Upon  this  principle,  it  is  thought  that  the  building  or  structure 
must  be  of  such  a  character  as  is  usually  erected  upon  the  ground 
from  plans  with  elevations,  but  that,  if  it  be  of  such  a  character, 
it  will  be  entitled  to  protection  not  only  as  a  whole,  but  in  every 
architectural  detail.  For  instance,  a  chimney -piece  might,  it  is 
thought,  be  entitled  to  copyright,  subject  to  this,  that  the  detail 
must  not  be  capable  of  being  registered  as  a  design  under  the 
Designs  Act,  1907  (t),  and  intended  to  be  used  as  a  model  or 
pattern  to  be  multiplied  by  some  industrial  process  (m)  . 

Tihe  copyright  in  an  architectural  work  will  vest,  in  the  first 
instance,  in  the  person  who  has  been  the  author  of  the  plans  (a;) . 
Such  person — and  not  the  builder — is  clearly  the  "  author  "  of  the 
architectural  work.  It  will  not  be  usual  for  an  architect  to  be 
under  a  "  contract  of  service  or  apprenticeship  "  {y)  with  the  client 
who  employs  him  to  design  a  building,  and  the  latter  must  re- 
member that  if  his  building  is  copied,  it  will  be  the  architect,  and 
not  himself,  who  will  have  the  right  to  complain,  unless  he  has 
obtained  an  assignment  of  the  copyright  in  writing  from  the 
arcbitect  {z) .  So,  the  client  will  have  no  right  to  build  other 
buildings  from  the  plans  which,  as  we  have  seen,  will  generally 
be  "his  property,  whilst  the  architect,  unless  he  has  expressly  or 
impliedly  agreed  to  the  contrary  (a),  will  be  at  liberty  to  repeat 
the  building. 

It  would  seem  that  an  architectural  work  of  art  will  rarely  be 
a  published  work.  "Publication,"  for  the  purposes  of  the  Act, 
means  "  the  issue  of  copies  of  the  work  to  the  public,"  and  "  photo- 
graphs and  engravings  "  of  architectural  works  are  not  to  be 
deemed  publication.  It  is  submitted  that  not  even  the  repetition 
of  a  building  down  to  the  smallest  detail  would  be  a  "  publica- 
tion "  within  the  meaning  of  the  Act,  for  that  could  hardly  be 


(c)  Moir  V.  Williams,  (1892)  1  Q.  B.  264.  See  also  Waite's  Exors.  v.  Inland 
Bevenue  Commrs.,  (1914)  3  K.  B.  196. 

(s)  Per  Lindley,  L.  J.,  Lavy  v.  London  County  Council,  (1895)  2  Q.  B. 
577,  582.  It  is  submitted,  therefore,  that  oases  decided  under  other  Acts,  e.g., 
the  London  Building  Acts,  have  little  or  no  application.  As  to  the  erections 
that  have  been  held  to  be  "  buildings  or  structures  "  under  the  London  Buildipg 
Act,  see  2  Halsbury's  Laws  of  England,  p.  175. 

it)  7  Edw.  VII.  o.  29. 

(«)  Sect.  22,  see  ante,  p.  95  e«  seq. 

(ir)  Sect.  5  (1). 

(y)  Sect.  5  (1)  (b). 

(z)  See  Chapter  "  Assignment  of  Copyright,"  ante,  p.  120. 

(o)  Probably  an  implied  agreement  not  to  repeat  the  building  might  be 
readily  implied.  i        ' 
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regarded  as  aii  issue  of  copies  "to  the  public"  (6).  "  Engrav-  Cap,  ill. 
ings  "  include  etchings,  lithographs,  woodcuts,  prints,  and  other 
similar  works  (c),  but  do  not  include  paintings  and  drawings.  If 
a  painting  or  drawing  can  be  correctly  called  a  "  copy  "  of  a 
building  or  structure  (d),  it  would  seem  ttat  the  only  way  in 
which  the  architect  could  publish  his  work  would  be  by  issuing 
paintings  or  drawings  to  the  public  (e). 

It  consequently  follows  that,  apart  from  international  regula-  Foreign 
tions,  a  foreign  architect  does  not  obtain  copyright  in  buildings,  ^'''='"*ects. 
erected  according  to  his  designs  in  England,  unless  he  were — as, 
no  doubt,  he  usually  would  be — resident  within  a  part  of  the 
King's  dominions  to  which  the  Copyright  Act  extends  during  a 
substantial  portion  of  the  period  during  which  the  buildings  were 
being  constructed  (/) .  On  the  other  hand,  it  follows  from  the 
fact  that  construction  is  not  publication,  that  a  British  architect 
could  claim  protection  in  England  against  piracy  of  a  building 
which  has  been  erected  from  his  designs  in  a  foreign  country  (g) . 

The  fact  of  non-publication  of  an  architect's  work  does  not,  Term  of 
however,  make  any  difference  to  the  term  of  copyright.      The  ''"Py"?"*- 
period  of  protection  will  in  any  case  be  during  the  life  of  the 
author  and  fifty  years  after  his  death,  for  sect.  17  of  the  Act, 
relating  to  posthumous  works,  does  not  apply  to  an  architectural 
work. 

Nor  is  the  date  when  the  copyright  commences  a  matter  of  great  Commence- 
moment,  but  the  question  may  be  material  if  it  should  ever  be  "nyi.°™iit 
necessary  to  decide  the  question  whether  an  architectural  work 
was  or  was  not  entitled  to  protection  at  the  date  when  the  Copy- 
right Act  first  came  into  force,  that  is,  the  1st  July,  1912.  The 
protection  given  to  architectural  works  is  an  entirely  new  right 
conferred  for  the  first  time  by  the  Act  of  1911,  and  that  Act  has 
no  retrospective  operation,  sect.  24  only  applying  to  works  which 
were  entitled  to  some  copyright  protection  immediately  before 
the  commencement  of  the  Act  (h).  Supposing,  then,  a  building 
or  structure  were  in  the  course  of  erection  on  the  1st  July,  1912, 
but  were  not  completed  until  after  that  date;  is  that  building  or 
structure  entitled  to  protection  under  the  Act?  The  answer  pro- 
bably is  that  that  portion  of  the  building  which  was  erected  after 

(6)  Sect.  1  (3).     For  the  same  reason  the  building  will  not  be  a  publica- 
tion of  the  plans, 
(c)  Sect.  35  (1). 

Id)  As  to  -which  see  ante,  p.  191. 

(«)  Paintings  do  not  infringe  the  copyright  In  the  structure  (sect.  2  (1)  (iii)). 
(/)  Sects.  1  (1)  and  35  (4). 
iff)  Sect.  1  (1)  (b). 
(A)  See  post,  Chapter  VII. 
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the  date  in  question  ie  so  entitled,  but  not  that  portion  which  ■was 
erected  prior  to  that  date.  Copyright,  in  fact,  probably  attaches 
to  each  portion  of  a  building  as  the  same  is  comipleted. 

It  is  quite  impossible  to  say  how  the  Courts  will  apply  the 
general  principles  as  to  infringement  of  copyright  (i)  to  archi- 
tectural works,  but  it  is  to  be  noticed  that  paintings,  drawings, 
engravings  and  pjbotographs,  unless  they  are  in  the  nature  of 
architectural  drawings  or  plans,  are  not  infringements  of  the  copy- 
right in  such  works  (k) .  In  fact,  the  infringement  must  be 
another  building  or  structure. 

As  regards  the  remedies  for  infringement,  it  is  provi'ded  (I)  that 
where  the  construction  of  a  building  or  other  structure  which  in- 
fringes or  which,  if  completed,  would  infringe  the  copyright  in 
some  other  work  has  been  commenced  (to),  the  owner  of  the  copy- 
right is  not  to  be  entitled  to  obtain  an  injunction  or  interdict  either 
to  restrain  the  construction  of  such  building  or  structure  or  to  order 
its  demolition;  further,  that  the  other  provisions  of  the  Act  which 
provide  that  an  infringing  copy  of  a  work  is  to  be  deemed  to  be 
the  property,  of  the  ovsntier  of  the  copyright,  or  impose  summary 
penalties,  are  not  to  apply  in  like  cases.  If,  therefore,  the  in- 
fringing building  has  been  either  finished  or  commenced,  the  only 
remedy  of  the  owner  of  the  copyright  will  be  an  action  for 
damages  (%) . 


(i)  Ante,  Part  II.,  Chapter  VIII. 

(k)  Sect.  2  (1)  (iii). 

(0  Sect.  9. 

(m)  The  actual  building  must  have  been  commenced.  The  section  would  not 
apply  if  only  the  plans  had  been  got  out. 

(m)  Ante,  Chapter  IX.  Part  II. ;  and  as  to  an  innocent  infringer,  see  ante. 
p.  203. 
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The  principle  of  the  cinematograph  is  well  known.     It  consists  The  methods 
of  a  series  of  photographs  projected  upon  a  screen  in  such  rap^d  graphy!"*  °' 
succession  as  to  give  the  illusion  of  motion.     Similar  illusion 
might,    doubtless,   be  produced  by   a  series  of  drawings,   but, 
for  practical  purposes,  at  present,  photography  may  be  treated  as 
the  exclusive  means  for  obtaining  the  necessary  pictures. 

A  film  may  be  regarded  as  an  original  work  or  a  derivative  work  Courses  open 
or  a  combination  of  the  two.    The  producer  of  the  film  may  adopt  of  a'fii^ 
one  of  several  courses:  — 

1 .  He  may  photograph  a  single  incident  or  series  of  consecutive 
incidents  actually  occurring  in  liie—^e.g.,  the  race  for  the  Derby. 

2.  He  may  photograph  a  series  of  disconnected  incidents  and 
combine  them  in  such  a  way  as  to  make  them  appear  as  though 
they  had  happened  consecutively — e.g.,  by  photographing  inci- 
dents in  the  life  of  an  individual  which  actually  happened  on 
different  days,  but  which,  upon  the  cinematograph,  are  made  to 
appear  as  though  no  interval  of  time  had  elapsed  between  the 
various  incidents. 

3.  He  may  re-enact,  by  his  own  actors,  in  front  of  the  camera 
selected  incidents  as  he  may  conceive  them  to  have  in  fact 
happened — e.g.,  a  life  of  Mary  Queen  of  Scots  or  Queen  Victoria. 

4.  He  may  dramatize  the  novel  of  another  and  perform  his 
work  in  front  of  the  camera,  arranging  the  scenery  and  engaging 
the  performers. 

5 .  He  may  make  a  film  from  a  dramatic  piece  as  it  is  actually 
being  played  in  a  theatre  at  the  time,  or  procure  the  piece  to  bel 
acted  in  order  to  make  a  film. 

6 .  He  may  himself  be  the  author  of  the  novel  or  drama  to  be 
repjroduoed  on  the  cinematograph,  or  he  may  employ  another  to 
write  him  a  plot. 

It  is  obvious,  therefore,  that  the  maker  of  the  film  is  liable,  in  How- affected 
doing  so,  to  infringe  the  rights  of  various  other  persons,  but  that,  right  laws. 
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C'Af-  IV.      on  the  other  hand,  he  may  acquire  independent  rights,  deserving 
of  protection. 

Again,  assuming  for  the  moment  that  the  proprietor  of  the  flLm 
is  entitled  to  copyright  therein,  his  rights  are  liable  to  be  infringed 
either  by  the  taking  of  a  single  picture  from  his  film,  or  by  thei 
copying  of  the  entire  series  of  pictures,  or  by  the  series  being 
"  performed  "  by  being  thrown  upon  the  screen  in  public. 

The  foregoing  will  sufficiently  indicate  that  this  new  invention 
raises  some  complicated  questions  in  the  law  of  copyright  which, 
unfortunately,  the  new  Act  does  not  very  clearly  solve. 
Old  law  j(;  aeems  fairly  clear  that  under  the  old  law  the  proprietor  of  the 

copyright  in  a  cinematograph  film  had  a  right  to  prevent  a  single 
picture  being  copied  from  his  film;  in  other  words,  his  film  was 
entitled  to  protection  like  any  other  photograph  (a) .  On  the  other 
hand,  under  the  old  law  it  was  not  an  infringement  of  copyright 
to  dramatize  a  novel,  provided  the  expressions  employed  by  the 
novelist  were  not  copied  (b),  and  the  making  of  a  cinematograph 
film  was,  presumably,  no  infringement  of  copyright;  but  whether 
the  exhibition  of  a  film  in  public  could  be  fairly  said  to  be  a  public 
"  performance "  of  a  dramatic  work  was,  it  is  believed,  never 
actually  decided  (c) . 
und^^^*  In  the  Copyright  Act,  1911,  the  only  express  references  to 

Act  includes  cinematography  are  to  be  found  in  sects.  1  and  35.  By  sub- 
oinemato™"^  ^  sect.  (2)  of  the  former  section,  it  is  provided  that  "copyright" 
graph  film.  shall  include  the  sole  right,  in  the  case  of  a  literary,  dramatic  or 
musical  work,  to  make  any  .  .  .  cinematograph  film  or  other 
contrivance  by  means  of  which  the  work  may  be  mechanically 
performed;  and  by  sect.  35  (1)  "cinematograph"  is  defined  as 
including  any  work  produced  by  any  process  analogous  to  cine- 
matography. This  right  is  confined  to  literary,  dramatic  and 
musical  workis,  and  is  not  extended  to  artistic  works.  It  is, 
perhaps,  not  very  clear  whether  an  artistic  work  could  be  "per- 
formed" by  means  of  a  cinematograph  film  (cZ),  but  it  is  to  be 
regretted  that  the  British  Code  should  have  here  departed  from 

(a)  Sarkir  Motion  Co.  v.  Hulton  (1912),  28  T.  L.  E.  496. 

lb)  Ante,  p.   163. 

(c)  The  point  was  raised  in  Glenville  v.  Selig  Polyscope  (1911),  27  T.  L.  E. 
554;  see  also  Karno  v.  Pathe  Freres  (1909),  100  L.  T.  260;  Newark  v.  National 
Phonograph  (1907),  23  T.  L.  E.  439.  In  the  ease  of  London  Theatre  of 
P'arieties  v.  Evans  ((1914),  30  T.  L.  E.  258),  the  Court  held  that  a  music- 
hall  artiste  who  performed  a  sketch  with  the  object  of  enabling  a  cinematograph 
film  to  be  made,  thereby  broke  a  covenant  "  not  to  permit  any  colourable 
imitation,  representation  or  version  of  his  performance  to  be  given." 

((Z)  A  magic  lantern  slide  being  unaccompanied  by  the  illusion  of  motion 
could  hardly  be  regarded  as  a  "  performance,"  but  it  might  perhaps  be  an 
exhibition  by  way  of  trade  (sect.  2  (2)). 
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the  provisions  of  Article  14  of  the  Revised  Berne  Convention  (e),      C^p.  IV. 
which  requires  that  authors  of  "literary,  scientific    or   artistic 
works "    shall    be    given    "  the    exclusive    right    of   authorising 
the  reproduction  and  public  representation  of    their  works    by 
cinematography . ' ' 

Incidentally,  we  may  here  recall  that  under  the  new  Act  authors  Films  taken 
of  novels  or  other  non-dramatic  works  have  the  right  to  prevent  °"'"°^^l8. 
their  works  from  being  converted  into  dramatic  works  by  way  of 
public  performance  "  or  otherwise  "  (/).  It  is  therefore  clear  that 
if  the  cinematographer  adopts  expedient  number  (4)  referred  to 
above,  he  must  obtain  the  licence  of  the  proprietor  of  the  copyright 
in  the  novel;  and,  similarly,  if  he  adopts  expedient  number  (6), 
he  must  obtain  a  licence  from  the  proprietor  of  the  copyright  in 
the  dramatic  piece.  It  is  also  submitted  that  if  he  does  not  obtain 
such  licence,  he,  by  making  the  film,  infringes  literary  rights, 
and  not  performing  rights.  On  the  other  hand,  there  is  no  one 
who  can  prevent  him  adopting  any  of  the  other  expedients  referred 
to,  provided  he  does  the  necessary  photography  and  arrangement 
independently,  and  does  not  copy  another's  film  or  adopt  another's 
method  of  arrangement.  As  already  pointed -out,  there  appears 
to  be  nothing  in  English  law  that  ordinarily  gives  anyone  a  right 
to  object  to  his  being  "  snapshotted  "  in  a  public  place,  although 
any  "faking"  of  the  photograph  might  perhaps  bring  the  photo- 
grapher under  the  law  of  libel  (gf),  and  sometimes  the  taking  of  a 
photograph  might  be  restrained  by  injunction,  upon  the  ground 
that  it  was  done  in  breach  of  confidenoe. 

Besides  the  making  of  the  film,  the  public  exhibition  of  the  film  Public 
may  be  an  infringement  of  copyright.  Copyright  includes  the  of  films."" 
sole  right  to  perform  a  work  or  any  substantial  part  thereof  in 
public  (/»),  and  "performance"  means  "any  visual  representation 
of  any  dramatic  action  in  a  work,  including  such  a  representation 
made  by  means  of  any  mechanical  instrument."  Thus,  any  doubt 
as  to  whether  a  cinematograph  show  is  a  "performance"  of  a 
literary  or  dramatic  work  is  removed,  but  it  was  held  in  the  case 
of  GlefriXiille  v.  Selig  Polyscope  (i)  that  a  person  who  sells  films 
knowing  that  they  are  to  be  publicly  exhibited,  and  who  adver- 
tises them  for  public  performance,  does  not  himself  either  perform 

(e)  Appendix  B.,  post. 

(/)  Sect.  1  (2)   (c),  ante,  p.  164,  n. 

(g)  Ante,  p.  117,  n.  {g) ;  CorelU  v.  Wall  (1906),  22  T.  L.  B.  532. 

(K)  Sect.  1  (2);  see  ante,  p.  163,  wliere  the  meaning  of  performance  "in 
public"  is  more  fully  considered. 

(i)  (1911),  27  T.  L.  R.  554;  see  also  Karno  v.  Pathe  Freres  (1909),  100 
L  T  260.  In  America  the  contrary  has  been  held:  Kilmer  v.  Harper  Bros. 
(1911),  222  U.  S.  E.  55. 
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the  work  or  oau^e  it  to  be  performed.  In  the  same  case  it  was 
further  held  that  an  exhibition  by  the  makers  of  a  film  upon  their 
business  premises  for  the  purpose  of  inducing  their  customers  to 
purchase  the  film  was  not  a  public  performance.  This  case  was 
decided  under  the  old  law,  and  in  a  more  recent  case  where  the 
defendants,  by  means  of  posters  and  handbills,  announced  their 
intention  of  exhibiting  a  certain  fiilm  at  a  theatre,  Mr.  Justice 
Horridge  held  that  they  had  thereby  "  authorised  "  a  performance 
of  the  work  within  the  meaning  of  sect.  1,  sub-sect.  (2)  of  the  Act 
of  1911 ,  and  eo  infringed  the  plaintiffs'  copyright  (fc) .  The  public 
exhibition  of  a  film  is  an  infringement  of  performing  rights,  and 
the  right  to  restrain  the  same  will  belong  to  the  author  or  the 
assignee  of  the  performing  rights,  unless  the  cinematograph  rights 
have  been  excepted  from  the  assignment. 

iTurning  now  to  the  protection  which  is  accorded  to  the  film 
itself,  we  do  not  find  the  Act  to  be  very  clear  upon  the  point.  The 
difficulty  arises  from  the  fact  that  the  film  may  be  regarded  from 
two  points  of  view:  it  consists  of  a  series  of  photographs,  and  from 
this  point  of  view  it  is  an  "  artistic  work  ";  but  it  is  also  a  means 
by  which  dramatic  incidents  may  be  represented,  and  from  this 
point  of  view  it  is  a  "dramatic  work."  That  the  film  may  be 
regarded  as  a  dramatic  work  is  made  clear  from  the  definition 
section  (Z),  which  states  that  a  "dramatic  work"  is  to  include 
"  any  cinematograph  production  where  the  arrangement  or  acting 
form,  or  the  combination  of  incidents  represented  give  the  work 
an  loriginal  character."  Again,  the  rights  of  the  proprietor  of  the 
film  may  be  invaded  by  the  copying  of  a  single  picture,  or  by  the 
copying  of  the  entire  series  of  pictures,  or  by  the  unauthorised 
use  for  public  exhibition  of  a  film  lawfully  or  unlawfully  manu- 
factured. 

The  Act  seems  to  recognise  the  distinction  between  a  dramatic 
and  a  non-dramatic  film  (m)  in  providing  that  a  film  is  only  to 
be  regarded  as  a  dramatic  work  "  where  the  arrangement  or  acting 
form,  or  the  combination  of  incidents  represented  give  the  work 
an  original  character."  Referring  back  to  the  various  methods 
which  have  been  suggested  as  open  to  the  person  setting  out  to 
make  a  film  for  a  cinematograph  show  (n),  it  is  submitted  that 


(h)  Penning  Film  Service  v.  Wolverhampton,  ^c.  Oinemaa,  (1914)  W.  N. 
338 

(i)  Sect.  3S  (1). 

(m)  In  the  American  Copyright  Act,  1909,  aa  amended  by  the  Act  of  1912 
(Appendix  D.),  the  same  distinction  is  to  be  found,  the  expressions  used  being 
"  motion-picture  photo-plays,"  and  "  motion  pictures  other  than  photo-plays." 

(«)  Ante,  p.  247. 
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all,  except  number  (1),  and,  poseibly,  number  (5)  (o),  answer  the      Gav.  IV. 

definition  of  a  dramatic  work,  and  it  is  submitted  that  a  film  made 

in  anj  of  those  ways  is  entitled  to  full  protection  as  a  dramatic 

work.     If  the  film  consists  of  a  series  of  photographs  depicting 

an  event,  and  the  cinematographer  has  not  in  any,  way  arranged 

or  combined  the  incidents  in  such  manner  as  to  give  the  work  an 

original  character,  then  it  does  not  appear  to  be  a  dramatic  work. 

This  does  not,  however,  it  is  submitted,  imply,  that  it  is  entitled 

to  no  protection  whatsoever;  but  all  non-dramatic  films  are  en>- 

titled  to  protection  simply  as  a  series  of  photographs,  which,  as 

we  shall  see,  means  a  lesser  period  of  protection  than  in  the  case 

of  a  dramatic  film. 

No  doubt  there  is  a  logical  principle  underlying  the  distinction  Reasons  for 
between  a  dramatic  and  a  non-dramatic  film — the  former  is  the 
result  of  an  intellectual  effort  combined  with  technical  skill;  to 
produce  the  latter  only  the  technical  skill  is  needed.  The  former 
is  therefore  given  by  the  Act  a  higher  degree  of  protection  as  a 
dramatic  wo,rk,  the  latter  a  lower  degree  of  protection  as  a  photo- 
graphic work.  At  the  same  tim'e  it  is  thought  that  logic  might 
in  this  case  have  been  sacrificed  to  convenience,  and  the  distinc- 
tion certainly  seems  likely  to  give  rise  to  difficulties  in  some  cases, 
particularly  as  the  dividing  line  between  a  dramatic  and  a  non- 
dramatic  film  may  not  always  be  easy  to  draw. 

The  main  differences  between  the  rights  of  the  owner  of  the  Cpnsequenoea 

°  .  01  distinotion. 

copyright  in  a  dramatic  and  a  non-dramatic  film  appear  to 
be  as  follows: — First,  the  dramatic  film  receives  protection  for 
the  longer  period,  namely,  the  life  of  the  author  and  fifty  years 
after  his  death  (p),  or  if  unpublished  at  the  author's  death,  until 
the  date  of  publication  and  for  fifty  years  afterwards  (q),  whereas 
the  non-dramatic  film  is  only  Pirotected  for  the  shorter  period  of 
fifty  years  from  the  date  of  the  making  of  the  film  (r) .  Secondly, 
the  dramatic  film  may  be  ^reproduced  by  anyone,  subject  to  pay- 
ment of  a  royalty,  twenty-five  yea,rs  after  the  author's  death  (s), 
whereas  probably  the  royalty  system  does  not  apply  at  all  to  a 
non-<iramatic  film  (t) .  Thirdly,  the  first  owner  of  the  copyright 
in  a  dramatic  film  will  be  the  "  author  "  of  the  work,  unless  he  was 
under  a  contract  of  service  with  another,  and  the  film  was  made 

(o)  In  case  No.  5  there  is  certainly  a  dramatic  work,  but  tliere  appears  to 
be  no  "  original  character  "  given  to  it  by  the  maker  of  the  film. 

(?»)  Sect.  3. 

(y)  Sect.  17. 

(r)  Sect.  21. 

(«)  Sect.  3.  But  this  does  not  give  a  right  of  public  performance,  see  p.  J.06, 
ante. 

(t)  This  system  does  not,  it  ifl  thought,  apply  to  photographs,  see  ante, 
p.  103. 
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by  him  in  the  course  of  his  employmeiit,  in  which  case  the 
emplojer  would  be  the  first  owner  of  the  copyright  (m),  whereas 
the  first  owner  of  the  copyright  in  a  non-dramatic  film  will  be 
the  owner  of  the  negative  a.t  the  time  the  film  was  madie  (a;), 
unless  the  film  was  ordered  by  some  other  person  and  was  made 
for  valuable  consideration  in  pursuance  of  that  order,  in  which 
case  the  person  who  ordered  the  film  will,  in  the  absence  of  contrary 
agreement,  be  the  first  owner  of  the  copyright  («/) . 

The  "author"  of  a  dramatic  film  is,  of  course,  not  the  photo- 
grapher who  takes  the  pictures,  nor  the  actors,  if  any,  who  play 
in  front  of  the  camera,  but  the  person  who  invents  the  plot  or 
arranges  the  incidents. 

The  question  may  arise  as  to  whether  a  dramatic  film  can  for 
any  purposes  be  regarded  as  a  photographic  work,  inasmuch  as 
it  certainly  consists  of  a  series  of  photographs.  It  is  subinitted 
that,  if  the  owner  of  the  copyright  in  a  film  were  to  detach  a  single 
picture  -and  publish  it  separately,  the  picture  so  published  would 
only  be  entitled  to  the  lessier  period  of  protection  enjoyed  by  a 
photograph.  But  if  a^  pirate  were  to  copy  a  single  picture  which 
had  never  been  published  eepafately  by  the  owner  of  the  film, 
would  be  infringe  dramatic  rights  or  photographic  rights?  A 
person  who  took  a  photograph  of  a  single  incident  in  a  play  which 
was  being  acted  upon  a  stage,  would  not,  it  is  thought,  infringe 
either  the  literary  or  performing  rights  in  the  play  (z),  and  it 
might  be  thought  that  the  same  would  apply  to  a  person  taking  a 
single  picture  from  a  dramatic  film,  but  it  is  submitted  it  is  not  so. 
The  object  of  a  dramatic  work  is  to  produce  something  which  can 
be  performed  in  the  view  of  an  audience.  The  means  by  which 
this  result  is  to  be  obtained,  whether  by  writing  and  actors  pier- 
forming  before  the  audience,  or  by  a  series  of  photographs  to  be 
thrown  consecutively  upon  a  screen,  are  subordinate  to  the  desired 
result.  Regarded  as  a  series  of  pictures  making  up  a  total 
dramatic  work,  a  dramatic  film  is  no  more  a  photographic  work 
than  a  photograph  of  a  manuscript  would  be  a  photographic  work, 
and,  just  as  the  author  who  prints  his  dramatic  work  can  sue 
anyone  who  takes  a  substantial  portion  of  his  letterpress,  so  it  is 
submitted  the  person  who  has  made  a  film  of  his  dramatic  work 
can  sue  anyone  who  copies  a  substantial  portion  of  his  film,  anJd 
this  at  any  time  during  which  the  film,  regarded  as  a  whole,  is 
entitled  to  protection. 

{u)  Sect.  5  (1),  ante,  p.   117. 
(x)  Sect.  21,  ante,  p.  113. 
(«/)  Sect.  5  (l)(a). 

(a)  To  "  make  "  a  cinematograph  film  is,  however,  an  infringement  of  copy- 
right: sect.  1<2)  (d),  and  sect.  2  (1). 
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A    curious    point   arises    in    connectiooi    with    cinematograph      Cap.  IV. 

exhibitions  of  works,  the  copyright  in  which  has  been  assigned  Effect  of 

prior  to  the  date  of  the  oommenoement  of  the  new  Act  {a) .    The  00?™™!!° 

short  effect  of  sect.  24  (1)  of  the  Act  is  that  the  person  who  at  prior  to  the 

IT  j!i  r.T»  -11  oommence- 

the  date  01  the  commencement  01  the  Act,  was  entitled  to  any  mentof  the 
such  right  in  a  work,  as  is  specified  in  the  first  column  of  the  ^°^- 
Schedule  to  the  Act,  is  to  be  entitled  to  the  substituted  right 
specified  in  the  second  column  of  the  Schedule,  subject,  where 
there  has  been  an  assignment  of  the  right,  to  the  author  becoming 
entitled  to  the  benefit  of  the  extra  period  of  protection  allowed  b^ 
the  new  Act  (6).  By  virtue  of  the  Schedule,  the  person  entitled 
at  the  commencement  of  the  Act  to  copyright  in  a  work  "  other 
than  a  dramatic  or  musical  work"  becomes  entitled  to  "copy- 
right as  defined  by  this  Act."  If,  therefore,  the  author  of  a 
literary,  work  has,  prior  to  the  commencement  of  the  Act,  assigned 
his  copyright  to  a  publisher,  it  is  reasonably  clear  that  it  is  the 
publisher,  and  not  the  author,  who  has  the  right  to  dramatise  the 
work  and  make  and  exhibit  cinematograph  films.  Similarly,  in 
the  case  of  a  musical  or  dramatic  work,  if  both  copyright  and  per- 
fortning  right  have  been  assigned,  the  assignee  has  all  cinemato- 
graph rights,  for  he,  too,  is  given  by  the  Schedule  "  oopyrighi  as 
defined  by  this  Act."  But  what  if  the  author  of  a  dramatic  or 
musical  work  has  assigned  his  performing  rights,  but  retained  his 
copyright,  or  vice  versa,  ?  Here,  the  effect  of  the  Act  is  not  so 
clear.  The  Schedule  provides  that  in  such  case  the  owner  of  the 
copyright  is  to  be  entitled  to  "  copyright  as  defined  by  this  Act, 
except  the  sole  right  to  perform  the  work  or  any  substantial  part 
thereof  in  public,"  and  that  the  owner  of  the  performing  rights 
is  to  be  entitled  to  "  the  sole  right  to  perform  the  work  in  public, 
but  none  of  the  other  rights  comprised  in  copyright  as  defined  by 
this  Act."  "Performance,"  as  we  have  seen,  under  the  Act  in- 
cludes any  visual  representation  of  the  dramatic  action  in  a  work 
"by  means  of  any  mechanical  instrument "  (c) .  It  therefore 
appears  that  the  right  of  public  exhibition  of  the  work  by  means 
of  a  cinematograph  belongs  to  the  proprietor  of  the  performing 
rights  and  not  to  the  proprietor  of  the  copyright;  but  has  the 
former  the  right  to  make,  as  distinct  from  the  right  to  exhibit,  a 
cinematograph  film?  It  is  submitted  that  he  has  not,  inasmuch 
as  Kect.  1,  sub-sect.  (2)  (d)  treats  the  right  to  "  make  "  a  cinemato- 
graph film  as  a  totally  distinct  right  from  the  right  of  public 

(a)  I.e.,  the  1st  July,  1912. 

(i)  The  section  is  more  fully  considered  in  Chapter  VII.,  post, 

(c)  Sect.  35  (1). 
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^'^^-  ^^-  performance.  If  this  be  so,  then  the  result  is  to  produce  a  kind 
of  etalemate:  the  owner  of  the  copyright  has  the  right  to  "  make  " 
the  film,  but  not  to  "exhibit"  it;  the  owner  of  the  performing 
rights  has  the  right  to  "  exhibit "  the  film,  but  not  to  "  make  "  it. 
Practically,  therefore,  a  cinematograph  exhibition  can  only  be 
given  by  mutual  arrangement  between  the  respective  owners  of 
the  performing  rights  and  the  copyright,  and  this  seems  to  be  a 
perfectly  fair  result  (d) . 
Protection  of        Another  point  that  has  given  rise  to  some  difficulty  is  that  the 

foreign  films,      l  • 

Act  expressly  provides  that  the  performance  in  public  of  a 
dramatic  or  musical  work  is  not  "  publication  "  of  a  work  (e),  and 
although  this  is  only  expressly  provided  for  in  the  case  of  a 
dramatic  or  musical  work,  it  is  thought  that  inasmuch  as  publica- 
tion means  the  issue  of  "  copies  "  of  the  work  to  the  public  (/), 
the  exhibition  of  a  film — whether  a  dramatic  or  a  non-dramatic 
film — upon  the  cinematograph  screen  would  not  be  a  publication 
of  the  work(^).  The  importance  of  this,  of  course,  lies  in  the 
fact  that,  except  under  international  arrangement,  unpublished 
works  are  only  entitled  to  protection  under  the  Act  of  1911  if  the 
author  was,  at  the  date  of  the  making  of  the  work,  a  British 
subject  or  resident  within  the  parts  of  His  Majesty's  dominions 
to  which  the  Act  extends  Qi) .  A  great  number  of  American  films 
are  exhibited  in  England,  and  as  the  United  States  .of  America  is 
a  country  with  which  Great  Britain  has  no  international  arrange- 
ment, and  which  has  obtained  no  Order  in  Council  under  sect.  29 
of  the  Act,  it  follows  that  these  films  do  not  become  entitled  to 
copyright  protection  under  the  Act,  even  though  their  first  exhibi- 
tion has  taken  place  in  England  and  the  only  way  in  which  such 
copyright  protection  can  be  obtained  is  by  first  "  publishing " 
them  in  England  in  some  way  or  another.  This  state  of  the  law 
has  caused  some  perturbation  amongst  American  film  proprietors, 
but  it  is  probable  that  such  persons  run  no  very,  considerable  risk, 
owing  to  the  natural  difficulties  of  copying  a  cinematograph  film. 
It  is  believed  not  to  be  the  custom  of  owners  of  cinematograph 

((^)  On  the  other  hand,  it  has  been  held  in  France  that  a  cinematograph 
film  infringes  performing  rights  and  not  literary  rights.  In  the  case  referred 
to  leave  had  been  obtained,  upon  payment  of  a  certain  sum,  to  make  and  exhibit 
a  film  illustrating  certain  works  of  the  late  Alexandre  Dumas.  The  literary 
and  the  performing  rights  in  the  works  of  that  author  were  vested  in  different 
persons,  and  the  Court  held  that  the  sum  paid  for  the  cinematograph  rights 
belonged  to  the  owner  of  the  performing  rights,  and  not  to  the  owner  of  the 
literary  rights:  Levy  v.  Dumas,  Cour  de  Paris,  17th  May,  1912;  "  Le  Droit 
d'Auteur,"  1912,  p.  115.  The  French  law  does  not,  however,  expressly  confer 
the  right  to  "  make  "  a  film  upon  the  owner  of  the  copyright. 

(e)  Sect.   1  (3).  (/)  /*. 

{g)  See  ante,  p.  37.  (A)  Ante,  p.  24. 
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films  to  sell  the  same  outright,  but  only  to  hire  them  out  to  the  '^'^^-  IV- 
proprietors  of  the  cinematograph  theatres,  who  are  given  limited 
licences  to  publicly  exhibit  them.  Any  breach  of  the  conditions 
imposed  upon  the  licensee  could  be  restrained  by  injunction  as  a 
breach  of  contract  or  confidence  (i) .  Further  protection  may  be 
gained  for  a  dramatic  film  by  publishing  simultaneously  in  Great 
Britain  and  America  a  book  or  pamphlet  containing  a  short  de- 
scription of  the  film,  its  plot  and  the  arrangement  of  sceneis  (k). 
If  this  be  done,  any  cinematograph  film  which  was  a  colourabla 
imitation  of  the  original  film  would  be  an  infringement  of  the 
copyright  in  the  literary  work. 

(j)  Sect.  31,  see  ante,  p.  30. 

(A)  The  "  manufacturing  clauses "  of  the  American  Copyright  Act  do  not 
apply  to  dramatic  works,  so  that  these  prints  need  not  be  printed  in  America: 
see  post,  "Copyright  in  United  States  of  America,"  liervieii  v.  Ogilvie  (1909), 
169  Fed.  B.  978. 
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CHAPTER  V. 


MECHANICAL    CONTEIVANCES. 


Controversy     There  IS,  probably,  no  topic  which  has  caused  so  much  controversy 

an  to  gramo-       ,.  ,.  ,     t    •      n  ■    i      i      ■ 

phones,  &o.  during  recent  years  amongst  those  interested  in  (Jopyright  legis- 
lation as  the  question  as  to  the  rights,  of  musical  composers  to 
prevent  their  compositions  from  being  reproduced  by  mechanical 
means. 

History  of  the      In  the  year  1886,  the  date  of  the  Berne  Convention,  the  only 

controversy.  u       •      i  ii       i  j?  j      ■  ■ 

mechanical  means  generally  known  for  reproducing  music  were 
musical  boxes  and  Barbary  organs.  When,  therefore,  at  the  re- 
quest of  the  Swiss  delegates  to  the  Conference  of  Powers  which 
preceded  that  Convention,  it  was,  in  the  interests  of  a  national 
Swiss  industry,  declared  by  Article  3  of  the  Final  Protocol  that 
mechanical  reproduction  of  musical  airs  should  be  no  infringement 
of  copyright,  musical  composers  did  not  feel  that  they  were  aban- 
doning rights  of  any  great  value  to  themselves.  But  when  instru- 
ments were  invented  capable  of  reproducing  not  one  or  two  tunes, 
but  any  number  of  tunra,  and  even  the  words  of  songs,  by  means 
of  perforated  rolls,  discs  and  cylinders,  and  it  was  found  that  these 
evidently  supplied  a  public  need  and  met  with  a  ready  market, 
composers  became  perturbed.  Actions  were  instituted  in  many 
countries  with  a  view  to  testing  whether  the  manufacture  and  sale 
of  these  contrivances  were  not  an  infringement  of  the  composers' 
copyright. 

Composers  met  with  varying  success  in  different  countries  (a) . 
In  England  the  Court  of  Appeal,  affirming  Stirling,  J.,  held  that 
the  interchangeable  parts  of  a  machine  for  reproducing  sounds 
could  not  reasonably  be  taken  to  be  "  copies  "  of  sheets  of  music, 

(a)  In  Italy  and  Belgium  the  decisions  of  the  Courts  appear  to  have  been  uni- 
formly in  favour  of  the  composers.  The  French  Courts  have  been  hampered  by 
domestic  legislation  similar  in  effect  to  Clause  3  x>t  the  Protocol  to  the  Berne  Con- 
vention, to  which,  however,  a  strict  construction  has  been  given.  Thus  the  French 
Courts  have  held  that  the  permission  to  reproduce  a  "  musical  air  "  does  not 
authorise  the  reproduction  of  the  tvords  of  a  song.  The  American  Courts 
followed  the  English  decisions,  and  held  that  mechanical  instruments  could  not 
reasonably  be  held  to  be  "  copies  "  of  musical  works:  White  Smith  v.  Apollo 
Co.  (1906),  147  Fed.  R.  226.  In  Germany  legislation  was  introduced  expressly 
dealing  with  mechanical  instruments  in  the  year  1901, 


Whight. 
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and  therefore  that  they  did  not  infringe'the  composer's  copyright  Cap.  v. 
under  the  Copyright  Act,  1842  (6).  The  correctness  of  this  deci- 
sion was  doubted  by  many,  but  the  case  was  not  taken  to  the 
House  of  Lords,  and  an  attempt,  in  the  year  1909,  to  convince  the 
Court  that  the  law  had  been  altered  on  this  point  by  the  Musical 
(Summary  Proceedings)  Act,  1902(c),  met  with  no  success  (d); 
and  a  like  attempt,  in  the  year  1912,  to  obtain  a  decision  to  the 
effect  that  the  mechanical  contrivanoss  infringed  a  composer's 
common  law  copyright  met  with  the  same  fate  (e) . 

Upon  the  assumption  that  the  case  of  Boosey  v.  Whight  'J)  cor— Opposition  to 
rectly  expounded  the  British  copyright  law,  a  very  large  industry  t\e\a.-w,^^ 
in  the  manufacture  of  these  mechanical  devices  was  built  up  in  this 
country.  In  the  Eevised  Convention  of  Berne,  1908,  a  clause  was 
inserted  requiring  that  signatories  to  the  Convention  should  give 
protection  to  composers  against  reproductions  of  their  works  by 
mechanical  means  (^).  When,  therefore,  in  the  year  1910,  a 
Parliamentary  Committee  was  formed  to  report  to  the  Houses  of 
Parliament  how  fa?  it  was  advisable  to  alter  the  British  law  in 
order  to  comply  with  the  requirements  of  the  Eevised  Convention, 
musical  composers  met  with  very  powerful  opposition  from  the 
manufacturing  interests.  On  behalf  of  the  manufacturers  it  was 
urged  that  an  industry  in  which  much  capital  was  invested,  which 
gave  employment  to  large  numbers,  and  brought  good  music  into 
the  houses  of  the  poor  ought  not  to  be  ruined  by  any  alteration  of 
the  law,  to  aU  of  which  arguments  it  was  replied  that  no  industry 
ought  to  be  permitted  to  flourish  upon  the  methods  of  the  high- 
wayman. In  fairness  to  the  manufacturers,  it  should  be  said  that 
they  all  willingly  recognised  that  some  remuneration  was  due  to 
composers  whose  works  were  adapted  to  mechanical  reproduction, 
their  chief  fear  being  that,  if  composers  were  allowed  unlimited 
powers  to  either  permit  or  prohibit  the  reproduction  of  their  works 
by  these  means,  the  result  might  be  that  the  largest  and  wealthiest 
firms  engaged  in  the  industry  would  be  able  to  obtain  a  monopoly 
in  the  most  popular  works  to  the  prejudice  of  their  smaller  com- 
petitors in  businesis.  With  the  object  of  preventing  any  such 
result,  they  urged  that  some  provisions  similar  to  those  which  had 
recently  been  introduced  into  the  American  Copyright  Act  Qi), 

(b)  Boosey  v.  WMght,  (1899)  1  Ch.  836;  (1900)  1  Ch.  122. 

(c)  2  Edw.  VII.  c.  15. 

Id)  Newmarh  v.  National  Phonograph  Co.  (1907),  23  T.  L.  R.  439. 

(e)  Monckton  v.   Gramophone  Co.   (1912),  106  L.  T.  84. 

(/)  Supra. 

Xg)  Article  13,  Eevised  Convention  of  Berne,  Appendix  B.,  post. 

(A)  United  States  Copyright  Act,  1909,  s.  1  (e). 

c.  17 
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giving  powers  to  oompulsorily  acquire  licences  to  reproduce 
musical  ,w0irke  by  mechanical  means  upon  payment  of  a  fixed 
royalty,  should  be  inserted  in  the  English  Bill.  The  manufac- 
turers failed  to  convince  the  Copyright  Committee,  who  reported, 
with  some  few  dissentients,  in  favour  of  allowing  composers  full 
control  over  the  reproduction  of  their  works  by  mechanical  means. 
The  manufacturers  thereupon  changed  the  scene  of  their  efforts  to 
the  lobbies  of  the  House  of  Commons,  where  they  met  with  better 
success. 

,  The  Copyright  Bill,  as  originally  drawn,  gave  effect  to  the 
views  of  the  majority  of  the  Copyright  Committee  and  left  to 
composers  the  full  control  over  mechanical  reproduction  of  their 
works,  but,  in  Committee  of  the  House  of  Commons,  a  clause — 
now  sect.  19  of  the  Act — ^was  inserted,  the  short  effect  of  which  is 
to  compel  a  musical  composer,  if  he  has  granted  a  licence  to  one 
person  to  reprodujoe  his  work  mechanically,  to  grant  to  any  other 
person  a  licence  to  reproduce  the  same  work  in  like  manner  upon 
payment  of  a  certain  royalty  to  the  composer.  However  dis- 
tasteful this  "royalty  clause"  may  be  to  composers,  they  must 
nevertheless  admit  that,  if  the  case  of  Boosey  v.  Whight  (i)  cor- 
rectly expounded  the  old  law,  their  position  has  been  clearly  im- 
proved by  the  new  ,Act. 

Turning  now  to  the  sections  of  the  Act  of  1911  which  deal 
with  mechanical  reproduction,  we  find  that  sect.  1  (2)  (d)  provides 
that  copyright  in  the  case  of  "a  literary,  dramatic  or  musical 
work  "  (Ic)  includes  the  sole  right  to  make  or  authorise  the  mak'ing 
of  "  any  record,  perforated  roll  or  other  contrivance  by  means  of 
which  the  work  may  be  mechanically  performed  or  delivered." 
This  exclusive  right  is,  prima  facie,  vested  in  the  "author"  of 
the  ^vork  (I),  and  its  term  is  during  the  life  of  the  autlaor  and 
fifty  years  after  his  death  (m),  or,  if  the  work  is  unpublished  at 
the  date  of  the  author's  death,  until  publication  and  for  fifty 
years  thereafter  (n) .  < 

We  also  find  that  an  author  is  given  "  the  sole  right  .  .  to 
perform  .  .  .  the  work  or  any  substantial  part  thereof  in 
public  "(o),  and  "performance"  is  defined  as  meaning  "any 
acoustic  representation  of  a  work  including  such  a  repre- 

sentation made  by  means  of  any  mechanical  instrument "  (p) . 
■Thus,  the  proprietor  of  the  copyright  has  a  clear  right  to  prevent 
the  public  performance  (g)  of  his  work  by  means  of  mechanical 


(i)  Supra.  (h)  An  "  artistic  work  ' 

(0  Sect.  3.  (m)  Sect.  5  (1). 

(«)  Sect.  17.  (o)  Sect.  1  (2). 

(p)  Sect.  35  (1). 

(?)  As  to  the  meaning  of  public  performance,  see  ante,  p.  163. 


is  omitted. 
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iastniments,  a  right  which  he  probably  possessed  even  under  the       Cap,  v. 
old  law  (/•) . 

Copyright  may,  therefore,  be  infringed  either  (a)  by  making  Mechanical 
the  record  which  is  capable  of  mechanically  reproducing  the  work  '{^^  copyright 
of  another,  or  (b)  by  using  the  record  in  such  a  manner  as  to  cause  ^^.  teen 
the  work  to  be  performed  in  public.  Both  these  rights  belong 
to  the  author,  and  if  there  has  been  an  assignment  of  his  rights 
by  the  author  it  is  submitted  that  he  retains  all  rights  which  he 
does  not  expressly,  or  by  necessary  implication,  assign.  It  is 
thought,  therefore,  that  whereas  an  assignmemt  of  copyright  out 
and  out  will  carry  the  right  of  reproduction  by  mechanical  instru- 
ments and  the  right  of  public  performance  by  means  of  the  like 
instruments  to  the  assignee,  the  assignment  of  the  literary  rights 
alone  will  not  carry  the  right  to  make  a  record  by  whioh  the  work 
can  be  mechanically  reproduced,  for  this  is  an  entirely  new  and, 
it  is  thought,  distinct  right  (s),  although  the  making  of  the  in- 
fringing article  is  rather  in  the  nature  of  an  infringement  of  the 
literary  copyright  than  of  the  performing  rights.  On  the  other 
hand,  the  right  of  public  performance  by  mechanical  instruments 
is  not,  it  is  submitted,  a  right  distinct  from  the  right  of  public 
performance  by  other  means,  and  would  pass  to  the  assignee  of 
the  performing  rights,  unless  expressly  excepted  from  the 
assignment. 

If  the  work  that  has  been  unlawfully  reproduced  by  means  of  Musical 
a  record,  roll,  or  other  like  contrivance,  be  a  musical  work  con-  sisting  of " 
sisting  of  words  and  music,  it  may  not  infrequently  arise  that  the  words  and 
copyright  in  words  and  music  will  be  vested  in  different  persons. 
It  is  submitted  that  in  that  case  the  manufacturer  is  liable  to  be 
sued  for  infringement  by  both  or  either  of  those  persons,  and 
that  the  permission  to   reproduce  the  song  upon   a  mechanical 
instrument  must  be  obtained  from  both  authors  (t).     Even  if  the 
author  of  the  words  has  permitted  them  to  be  used  by  the  author 
of  the  music  for  publication  as  a  song,  that  does  not,  it  is  sub- 
mitted, authorise  the  latter  to  reproduce  the  words  upon  a  record 
or  other  like  contrivance.    The  Act,  no  doubt,  provides  that,  once 
permission  has  been  given  to  reproduce  a  song  mechanically,  the 
author  of  the  words  is  subordinated  to  the  author  of  the  music  (u), 

(r)  Newmark  v.  National  Phonograph  Co.   (1907),  23  T.  L.  E.  i39. 

(«)  See  as  to  assignments  made  prior  to  the  commencement  of  the  Act, 
sect.  19  (7)  (o),  post,  p.  271. 

(*)  In  the  case  of  Subem  v.  PaihS  Freres  (Times,  20th  Dec,  1912),  it  was 
held  that  the  composer  of  the  music  could  sue  in  respect  of  a  gramophone  record 
made  without  his  consent  without  joining  the  author  of  the  words  as  his 
co-plaintiff. 

(m)  Sect.  19  (2)  (ii),  post,  pp.  261,  265. 

17(2) 
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^^P-  V-      but  this  provision  of  the  Act  does  not,  it  is  thought,  apply  in  ths 
case  where  no  such  permission  has  ever  been  granted. 
The  "royalty       yf-Q  qq^  ^yj.^  j^  examine  the  important  provisions  inserted  in 
the  Act.  sect.  19  of  the  Act  in   the  interests  of   the  manufacturers   of 

mechanical  instruments  and  with  a  view  to  preventing  a  monopoly 
being  gained  by  any  particular  firm  of  manufacturers  in  the  works 
of  the  best  composers.  The  scheme  of  the  section  is  to  give  anyone 
the  right,  upon  payment  of  a  royalty  and  complying  generally  with 
the  provisions  of  the  Act,  to  make  records,  perforated  rolls  or  other 
contrivances  by  which  any  particular  musical  work  may  be 
mechanically  performed,  provided  that  such  contrivances  have  pre- 
viously been  made  by  or  with  the  consent  or  acquiescence  of  the 
owner  of  the  copyright  in  the  work.  In  other  words,  the  owner 
of  the  copyright  is  under  no  obligation  to  grant  any  licence  tO' 
reproduce  his  work  mechanically,  but  if  he  elects  to  grant  any 
licence  he  cannot  make  that  licence  an  exclusive  one. 
Application  Jt  will  be  convenient  to  consider  in  greater  detail  the  working 

of  system  to„,.  „  ...  ii. 

•works  made  01  this  royalty  system,  nrst,  as  it  applies  to  works  made  after 
men^  *^^  "^t^f  ^^^  Commencement  of  the  Act  of  1911,  and,  secondly,  as  it  applies 
the  Act.  to  works  made  before  the  commencement  of  the  Act  {xy.     Sub- 

sect.  (2)  of  sect.  19  is  as  follows: — 

"  It  shall  not  he  deemed  to  be  an  infringement  of  copyright 
in  any  musical  work  for  any  person  to  make  (y)  within  the 
parts  of  His  Majesty's  dominions  to  which  this  Act  extends 
records,  perforated  rolls,  or  other  contrivances  by  means  of 
which  the  work  may  be  mechanically  performed,  if  such 
person  proves — 

(a)  that  such  contrivances  have  previously  been  made  by, 
or  with  the  consent  or  acquiescence  of,  the  owner 
of  the  copyright  in  the  work;  and 
I  (b)  that  he  has  given  the  prescribed  notice  of  his  intention 
to  make  the  contrivances,  and  has  paid  in  the  pre- 
scribed manner  to,  or  for  the  benefit  of,  the  owner 
of  the  copyright  in  the  work  royalties  in  respect 
of  all  such  contrivances  sold  by  him,  calculated  at 
the  rate  hereinafter  mentioned: 
Provided  that — 

(i)  nothing  in  this  provision  shall  authorise  any  alterations 
■    1  in,  or  omissions  from,  the  work  reproduced,  unless 

(a;)  The  date  of  the  commencement  of  the  Act  is  the  Ist  July,  1912.  See 
post,  p.  270. 

(2^)  This,  no  doubt,  includes  a  right  to  sell  the  record  when  made:  per 
Buckley,  L.  J.,  MoncMon  v.  Pathe  Freres,  (1914)  1  K.  B.  at  p.  403. 
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contrivanoes  reproducing  the  work  subject  to  similar       Cap.  v. 
alterations  and  omissions  have  been  previously  made 
by,  or  with  the  consent  or  acquiescence  of,  the  owner 
of  the  copyright,  or  unless  such  alterations  or  omis- 
sions are  reasonably  necessary  for  the  adaptation 
of  the  work  to  the  contrivances  in  question;  and 
(ii)  fpr  the  purposes  of  this  provision,  a  musical  work  shall 
be  deemed  to  include  any  words  so  closely  asso- 
ciated therewith  as  to  form  part  of  the  same  work, 
but  shall  not  be  deemed  to  include  a  contrivance 
by  meetns  of  which  sounds  may  be  mechanically 
reproduced." 
It  is  to  be  particularly  noticed    that    this    sub-section    only  System  only 
applies  to   ''musical  works,"   and  no  compulsory  rights  can  be  applie^to 
acquired  under  the  Act  {z)  to  reproduce  either  literary  or  dramatic  works." 
works  by  means  of  mechanical  contrivanoes.    There  is  no  general 
definition  of  a  musical  work,  but  it  will  be  noticed  that  "  for  the 
purpose  of  this  provision  "  a  musical  work  includes  "  anj  words 
so   closely   associated  therewith  as   to  fiorm  pa;rt  of   the   saime 
work  {a),  but  shall  not  be  deemed  to  include  a  contrivance  hj,  means 
of  which  sounds  may    be   mechanically    reproduced."      Records 

(s)  Except,  possibly,  under  sect.  4  and  the  proviso  to  sect.  3. 

(a)  It  has  already  been  submitted  {ante,  p.  259)  that  words  and  music  are 
so  associated  together  as  to  become  one  work  only  for  the  purpose  of  this 
royalty  section,  and  after  permission  has  once  been  given  for  mechanical 
reproduction.  It  is  very  questionable  whether  this  association  of  words  and 
music  is  not  contrary  to  the  terms  of  the  Revised  Convention  of  Berne.  By 
Article  13  of  that  Revised  Convention  it  is  permissible  for  any  country  to 
impose  by  its  domestic  legislation  reservations  and  conditions  upon  the  rights 
of  authors  of  "  musical  works  "  with  regard  to  the  adaptation  of  their  works 
to  mechanical  instruments,  but  "  musical  wx)rks "  in  that  article  were  not 
intended  to  include  words  set  to  music.  This  was  clearly  stated  by  M.  Renault 
in  his  report  to  the  delegates  who  attended  the  international  conference  in  the 
year  1908,  which  report  was  unanimously  adopted  by  the  delegates  without 
alteration.  M.  Renault  says,  when  dealing  with  the  exact  point  (Blue  Book 
Cd.  4467,  Correspondence  respecting  Revised  Convention,  p.  143),  "  it  clearly 
follows  from  the  principles  of  the  Union  that  the  author  of  a  literary  work 
has  the  sole  right  of  reproducing  his  work,  and  that  any  unauthorised  repro- 
duction is  a  piracy;  any  domestic  legislation  failing  to  recognise  this  prin- 
ciple would  violate  the  Convention.  ■  The  '  Protocol  de  Cloture '  of  1886  con- 
tained a  derogation  from  the  general  principle  with  regard  to  '  musical  airs,' 
but  this  derogation  must  be  strictly  confined  to  the  text  establishing  it.  The 
phrase  '  musical  airs '  does  not  include  words,  whether  accompanied  by  music 
or  not.  The  meaning  of  the  phrase  is  determined  by  the  fact  that  in  1886  the 
subjects  chiefly  in  contemplation  were  musical  boxes  and  Barbary  organs, 
capable  only  of  reproducing  musical  airs."  Then,  after  expressing  regret  that 
the  decisions  of  the  Courts  had  not  always  followed  this  view,  he  continues:  — 
"  We  are  bound  to  affirm  that  the  Berne  Convention  required  no  modification 
in  order  to  give  protection  to  the  authors  of  words  against  reproduction  of  their 
words  upon  a  phonograph  or  gramophone,  and  that  Article  13  of  the  Revised 
Convention,  which  speaks  of  '  musical  works,'  should  be  understood  in  the  same 
sense  as  the  Protocol  of  1886,  which  speaks  of  'musical  airs.'"  The  Revised 
Convention  has  since  been  construed  in  accordance  with  the  views  of  M.  Renault 
by  the  Belgian  Courts:  Lecocq  v.  Compagnie  Fran<;aise  de  Gramophone,  "  Le 
Droit  d'Autei;ir,"  1913,  p.  99. 
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themselves  ai-e  not,  therefore,  subject  to  the  royalty  system— in 
other  words,  if  a  record  has  been  lawfully  made,  a  second  manu- 
facturer of  records  cannot  reproduce  directly  from  the  record  of  the 
first  manufacturer,  even  upon  payment  of  a  royalty,  but  must  make 
au  entirely  fresh  record. 

The  first  condition  precedent  to  the  right  to  reproduce  a  wo;rk 
by  means  of  a  mechanical  contrivance  without  the  consent  of 
the  owner  of  the  copyright  is  that  "  such  contrivances  have  pre- 
\iously  been  made  by  or  with  the  consent  or  acquiescence  of  the 
owner  of  the  copyright  in  the  work."  The  principle  is  that  an 
author  is  to  be  entitled  to  decline  to  permit  his  work  to  be  repro- 
duced at  all  by  mechanical  means,  and  no  right  to  reproduce 
against  his  consent  arises  until  he  has  given  permission  to  some 
person  to  reproduce  in  this  way,  or  has  acquiesced  in  such  repro- 
duction. Whether,  if  the  proprietor  of  the  copyright  has  autho- 
rised reproduction  by  one  particular  contrivance,  a  claim  may  be 
made  to  reproduce,  without  his  consent,  by  some  other  contrivance 
is  not  very  clear.  For  instance,  if  permission  has  been  given  to 
reproduce  by.  a  perforated  roll,  is  reproduction  by  record  per- 
missible? If,  as  seems  probable,  it  should  be  held  that  consent 
to  one  form  of  mechanical  reproduction  gives  rise  to  a  right  to 
reproduce  by  any  other  form  of  mechanical  reproduction  it  is 
thought  that  the  right  must  be  strictly  confined  to  the  work,  or 
the  portion  of  the  work  which  has  been  previously  authorised. 
For  instance,  if  the  music  of  an  opera  were  authorised  to  be  repro- 
duced by  means  of  a  perforated  roll,  the  gramophone  manu- 
facturers could  not,  it  is  thought,  insist  upon  a  right  to  reproduce 
both  words  and  music  by  means  of  a  record,  for,  it  is  submitted, 
the  consent  of  both  author  and  composer  would  be  necessary  before 
a  song  could  be  lawfully  reproduced  by  mechanical  means.  So, 
again,  if  permission  has  been  given  to  make  a  record  of  a  song' 
without  accompaniment,  perhaps  the  makers  of  perforated  rolls 
could  claim  no  right  to  make  a  roll  which  would  reproduce  the 
music  only  without  the  words  of  the  song,  though  probably,  if 
the  song  were  permitted  to  be  sung  along  with  an  accompaniment, 
words  and  music  might  each  be  reproduced  separately. 

The  question,  above  alluded  to,  whether,  in  the  case  of  a  song, 
any  right  to  reproduce  by  other  mechanical  means  upon  a  royalty 
basis  can  be  acquired  until  there  has  been  a  consent  by  both  the 
author  of  the  words  and  the  composer  of  the  music  is  important, 
but,  although  a  contrary  construction  seems  possible,  it  is  sub- 
mitted that  the  effect  of  proviso  (ii)  to  sub-sect.  (2)  of  the  section 
is  that  words  and  music  only  become  so  far  associated  as  to  become 
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tion  by  both  author  and  composer  (&).  The  consent  or  ac- 
quiescence which  is  the  condition  precedent  to  liberty  to  repro- 
duce on  the  royalty  system  is  that  of  "  the  owner  of  the  copyright 
in  the  work,"  and  even  if  the  song  is  to  be  regarded  as  a  single 
work  there  seems  to  be  no  good  reason  for  saying  that  the  cam- 
poser  of  the  music,  rather  than  the  author  of  the  words,  is  to  be. 
regarded  as  the  owner  of  the  copyright  in  the  composite  ^^'ork.  In 
the  case  of  a  joint  work  the  consent  of  all  co-authors  would  bo 
necessary,  and  it  would  seem  illogical  to  put  the  author  and 
composer  of  a  song  in  worse  positions  than  joint  authors. 
The  object  of  the  proviso  is,  it  is  submitted,  only  to  ensure  that 
two  royalties  shall  not  be  payable  in  respect  of  a  song,  and  to 
make  it  clear  that  if  words  and  music  have  been  permitted  to  be 
reproduced  mechanically  both  words  and  music  are  to  be  subject 
to  the  royalty  system,  bearing  in  mind  that  literary  works  are  not 
themselves  subject  to  that  system. 

It  is  provided  by  sub-sect.  (5)  of  sect.  19  that  wherever  any  Evidence  of 
contrivances  whereby  musical  works  may  be  mechanically  per-  ow^rtf'the 
formed  have  been  made,  the  consent  of  the  owner  of  the  copyright  copyright, 
is  deemed  to  have  been  given  to  the  making  of  cuch  con- 
trivances if  he  fails  to  reply  to  the  inquiries  prescribed  by  Board 
of  Trade  Regulations  within  the  time  prescribed  by  such  regu- 
lations. The  Board  of  Trade  Regulations,  made  pursuant  to  this 
power  (c),  require  that  the  inquiries  under  this  section  are  to  be 
directed  to  the  owner  of  the  copyright  by  name,  or  (if  his  name 
is  not  known  and  cannot  with  reasonable  diligence  be  ascertained) 
in  general  terms  to  the  "  owner  of  the  copyright "  of  the  musical 
work,  to  be  sent,  if  an  address  within  the  United  Kingdom  is 
known  or  can  with  reasonable  diKgence  be  ascertained,  by  regis- 
tered post  to  that  address;  otherwise,  the  inquiry  is  to  be  adver- 
tised in  the  "  London  Gazette."  The  notice  of  inquiry  is  to 
contain:  (a)  a  statement  of  the  name  of  the  musical  work  in 
respect  of  which  the  inquiries  are  made,  and  of  the  author  (if 
known),  and  (if  necessary)  a  description  suiEcient  to  identify  the 
work;  (b)  a  statement  of  the  name,  address,  and  occupation  of 
the  person  making  the  inquiries;  (c)  an  aUegation  that  a  con- 
trivance has  previously  been  made  by  means  of  which  the  musical 

(6)  Of  course,  if  the  non-consenting  author  or  composer  were  to  refrain 
from  interfering  after  knowledge  that  his  work  was  being  reproduced  mechani- 
cally, he  would  doubtless  be  considered  to  have  "acquiesced"  in  the  making 
of  tile  contrivance. 

(e)  Eegulations  6  and  7  of  the  Copyright  Royalty  System  (Mechanical 
Musical  Instruments)  Eegulations,  1912,  Appendix  E.,  post. 
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work  may  be  mechanically  jDerformed,  with  the  trade  name  (if 
known)  and  a  description  of  such  contrivance;  and  (d)  an  inquiry 
whether  the  contrivance  so  described  was  made  with  the  consent 
or  acquiescence  of  the  owner  of  the  copyright.  The  prescribed 
time  for  reply  to  such  inquiries  is  to  be,  where  the  inquiries  are 
required  to  be  sent  by  post,  seven  days  after  the  date  when  the 
inquiries  would,  in  ordinary  course  of  post,  be  delivered,  or,  in 
cases  where  the  inquiries  are  required  to  be  advertised,  seven 
days  after 'the  advertisement  {d). 

The  second  condition  to  be  fulfilled  by  any  person  who  desires 
to  reproduce  a  work  under  the  royalty  system  is  that  he  shall  give 
the  prescribed  notice  of  his  intention  to  make  a  contrivance  and 
shall  pay  in. the  prescribed  manner  to,  or  for  the  benefit  of,  the 
owner  of  the  copyright  in  the  work  royalties  in  respect  of  all 
contrivances  sold  by  him,  calculated  at  a  rate  which  will  hereafter 
be  referred  to.  There  are  two  branches  of  this  condition:  (a)  the 
giving  of  a  notice,  (b)  the  payment  of  royalties. 

Under  the  Board  of  Trade  Regulations  (e)  the  notioe  must  be 
given  not  less  than  ten  days  before  any  contrivances  on  which 
the  musical  work  is  reproduced  are  delivered  to  a  purchaser  |(/) . 
The  notice  is  to  be  sent  by  registered  post  to  tlae  owner  of  the 
copyright  or  his  agent  for  the  receipt  of  notice  at  his  address 
within  the  United  Kingdom  if  the  name  and  address  of  such  owner 
or  agent  can,  with  reasonable  diligence,  be  ascertained;  otherwise 
the  notice  is  to  be  advertised  in  the  "  London  Gazette,"  and  any 
number  of  musical  works  may  be  included  in  the  same  advertise- 
ment {g) .  If  the  notice  is  sent  by  registered  post,  it  is  to  con- 
tain (a)  the  name  and  address  of  the  person  intending  to  make 
the  contrivances,  (b)  the  name  of  the  musical  work  which  it  is 
intended  to  reproduce  (if  known),  and  (if  necessary)  a  description 
sufficient  to  identify  the  musical  work,  (c)  the  class  of  contrivances 
on  which  it  is  intended  to  reproduce  the  musical  work  {e.g., 
whether  discs,  cylinders  or  music  rolls),  (d)  the  ordinary  retail 
selling  prices  of  the  contrivances,  and  the  amount  of  the  royalty 
payable  on  each  contrivance  in  respect  of  the  musical  work,  (e)  the 


{d)  Eegulation  8. 

(«)  Appendix  E.,  post.  These  Regulations  are  made  by  virtue  of  sub- 
sect.  (6)  of  sect.  19,  whicli  enacts  that  "  for  the  purposes  of  this  section  the 
Board  of  Trade  may  make  regulations  prescribing  anything  which  under  this 
section  is  to  be  prescribed,  and  prescribing  the  mode  in  which  notices  are  to 
be  given  and  the  particulars  to  be  given  in  such  notices,  and  the  mode,  time, 
and  frequency  of  the  payment  of  royalties,  and  any  such  regulations  may,  if 
the  Board  think  fit,  include  regulations  requiring  payment  in  advance  or  other- 
wise securing  the  payment  of  royalties." 

(/)  Eegulation  3,  semble,  wholesale  or  retail. 

{(j)  Eegulation  3.  , 
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earliest  date  at  which  any  of  the  contrivances  will  be  delivered  Cap.  v. 
to  a  purchaser,  (f )  whether  any  other  work  is  to  be  reproduced  on 
the  same  contrivance  with  the  musical  work  specified  in  accordance 
with  paragraph  (b)  (Ji).  If  notice  is  given  by  advertisement, 
the  Eeguktions  prescribe  that  the  advertisement  "  shall  give  the 
particulars  required  by  (a)  and  (b)  of  Regulation  2,  and  shall  also 
state  an  address  from  which  a  copy  of  the  notice  described  in 
Regulation  2  may  be  obtained  "  (i).  Accordingly,  in  a  case  where 
the  name  and  address  of  the  owner  of  the  copyright  is  not  known, 
a  full  notice  must  be  made  out  containing  all  the  particulars  pre- 
scribed by  Regulation  2,  and  a  copy  furnished  to  the  owner  of 
the  copyright  if  he  replies  to  the  advertisement,  but  the  adver- 
tisement itself  need  only  contain  particulars  (a)  and  (b)  with  an 
address  at  which  a  copy  of  the  full  notice  can  be  obtained. 

The  notice  most,  it  is  thought,  in  a  case  where  the  copyright  in  To  whom 
the  work  to  be  reproduced  is  vested,  in  more  than  one  person,  "?wcetobe 
be  given  to  all  such  persons;  but  proviso  (ii)  to  sub-sect.  (2)  enacts 
that  "for  the  purposes  of  this  provision  a  musical  work  shall  be 
deemed  to  include  any  works  so  closely  associated  therewith  as  to 
form  part  of  the  same  work."  This  proviso,  though  not  very 
clearly  worded,  seems  to  have  the  effect  of  subordinating  the  owner 
of  the  copyright  in  the  words  of  a  song  to  the  owner  of  the  copy- 
right in  the  music  for  the  purposes  of  the  sub-section.  Notice  of 
intention  to  reproduce  a  work  upon  a  royalty  basis  would  seem  to 
be  sufficient  if  given  to  the  latter,  and  he,  apparently,  can  give 
a  receipt  for  the  royalties .  payable',  subject,  presumably,  to  a 
liability  to  account  to  the  owner  of  the  copjrright  in  the  words  (Ji). 

Next,  as  to  the  payment  of  the  royalties.  The  amount  of  Amount  of 
royalty  payable  i,s  to  be  calculated  (a)  in  the  case  of  contrivances'  ^°^^  ^" 
sold  before  July  1st,  1914,  by  the  person  making  the  contrivance, 
at  the  rate  of  2\  per  cent.,  and  (b)  in  the  case  of  contrivances  sold 
after  that  date  5  per  cent,  on  the  ordinary  retail  selling  price  of 
the  contrivance  calculated  in  the  prescribed  manner,  but  so  that 
the  minimum  payable  shall  be  one  halfpenny  for  each  separate 
musical  work"(0  ^^  which  copyright  subsists  reproduced  on  the 
contrivance,  and  that  a  fraction  of  a  farthing  is  to  be  reckoned  as 
a  farthing  (m) .     The  Board  of  Trade  Regulations  {n)  prescribe 

(A)  Regulation  2.  (0  Regulation  3  (b). 

(A)  Sect.  19  (4). 

(J)  N.B. If  two  works  are  reproduced  on  one  record,  the  minimum  will 

be  one  penny,  and  so  on. 

(m)  Sub-sect.  (3).  The  proviso  to  this  sub-section  authorises  the  Board  of 
Trade  seven  years  after  the  commencement  of  the  Act,  and  after  holding  a 
public  inquiry,  to  alter  the  rate,  subject  to  confirmation  by  Parliament. 

(«)  Regulation  5.     See  Appendix  E. 


266 


THE  LAW  OF  COPYRIGHT. 


Cai'.  V. 


Mode  of 
payment  of 
royalty. 


Validity  of 
Board  of 
Trade 
Begulationg. 


that  tho  ordinary  retail  selling  price  of  any  oontrivance  shaU.  be 
calculated  at  the  marked  or  catalogued  selling  price  of  single 
copies  to  the  public,  or,  if  there  is  no  such  marked  or  catalogued 
selling  price,  at  the  highest  price  at  which  single  copies  are  sold 
to  the  public. 

Unless  otherwise  agreed,  royalties  are  payable  by  means  of 
adhesive  labels,  purchased  from  the  owner  of  the  copyright  and 
affixed  to  the  contrivance,  or,  in  the  case  of  cylinders,  to  a  carton 
or  box  enclosing  the  cylinder,  before  the  contrivance  is  delivered 
to  a  purchaser  '(o) .  The  owner  of  the  copyright  must,  by  writing 
sent  by  registered  post,  intimate  to  the  person  who  has  given  notice 
of  intention  to  make  the  contrivance  some  reasonably  convenient 
place  within  the  United  Kingdom  from  which  the  labels  can  be 
obtained,  and  supply  the  same  of  the  required  denominations 
upon  tender  of  the  price  (p) .  If  the  labels  are  not  available, 
either  because  the  owner  of  the  copyright  has  not  sent  an  intima- 
tion of  any  reasonably  convenient  place  within  five  days  after 
the  notice  has  been  given  him,  or  if  he  fails  to  supply  the  label(S 
within  three  days  after  demand  duly  made,  the  contrivance  may 
be  delivered  to  purchasers  without  having  labels  affixed  thereto, 
and  the  royalties  are  to  be  a  debt  due  from  the  person  making  the 
contrivance  to  the  owner  of  the  copyright,  and  the  maker  must 
keep  an  account  of  aU  contrivances  sold  by  him;  (q).  Where  the 
royalties  are  by  agreement  payable  in  any  other  mode  than  by 
means  of  adhesive  labels,  the  time  and  frequency  of  the  payment 
are  to  be  such  as  are  specified  in  the  agreement  (?•). 

iThe  question  of  the  validity  of  these  Board  of  Trade  Eegula- 
tions,  and  particularly  those  which  require  manufacturers  to  pur- 
chase and  affix  adhesive  labels  to  all  contrivances  prior  to  sale, 
was  raised  in  the  recent  case  of  Monckton  v.  Pathe  Freres  (s). 
It  was  there  urged  on  behali  of  the  defendants  that  the  statute 
only  required  "payment,"  and  that  the  Board  of  Trade  had  only 
power  to  prescribe  (a)  "  the  mode,  time  and  frequency  of  the  pay- 
ment of  royalties,/'  and  (b)  regulations  "  requiring  payment  in 
advance,  or  otherwise  securing  the  payment  of  the  royalties."  It 
was  admitted  that  the  purchase  and  affixing  of  adhesive  labels 
was  not  a  "mode  of  payment,"  but  the  Court  held  that  it  was  a 
means  of  "securing  the  payment"  of  the  royalties.     "If,"  said 


(o)  Regulation  4  (a), 
(p)  Regulation  4  (a). 

(g-)  Regulation  4  (b).     The  regulations  also  prescribe  as  to  size,  shape  and 
design  of  the  labels:  Regulation  4  (f). 
(>•)  Regulation  4  (e). 
(s)  (1914)  1  K.  B.  395. 
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Lord  Justice  B\icklery'(t),  "that  word  'securing'  means  doing  Cap.  v. 
some  act  bj,  which  the  debt  for  royalties  shall  become  a  secured 
as  distinguished  from  an  unsecured  debt,  the  cross-appellants  are 
right,  but  if  it  means  ensuring  or  rendering  certain,  then  they,  are 
wrong.  The  Board  of  Trade  have  made  regulations  whereby, 
unless  otherwise  agreed,  royalties  are  to  be  payable  by  means  of 
adhesive  labels  purchased  from  the  owner  of  the  copyright  and 
affixed  to  the  goods.  If  the  copyright  owner  will  not  provide  the 
labels,  the  manufacturer  of  records  may  proceed  without  affixing 
them,  but,  in  default  of  agreement  to  the  contrary,  the  manu- 
facturer must,  if  the  copyright  owner  provides  the  labels,  buy 
them  and  affix  them.  The  defendants  contend,  and  I  agree,  that 
regulations  in  this  respect  are  not  within  the  words  '  the  mode  of 
payment  of  royalties.'  Payment  is  one  act,  supplying  the  labels 
is  a  second,  and  affixing  them  is  a  third.  Neither  of  the  last  two 
is  any  part  of  the  mode  of  doing  the  first .  But  are  regulations  as 
to  this  matter  regulations  for  securing  the  payment  of  royalties? 
I  think  they  are,  if  'securing'  means  'ensuring.'  The  royalties 
here  in  question  are  of  very  small  amounts,  paid  upon,  it  may  be, 
a  vast  number  of  goods.  There  is,  obviously,  great  difficulty  in 
ensuring  that  the  debt  created  by  the  sale  of  a  record  shall  become 
known  to,  and  its  payment  ensured  to,  the  copyright  owner.  Under 
these  circumstanoes  I  think  that  the  fair  meaning  of  the  word 
'  securing '  in  this  context  includes  the  meaning  of  ensuring,  or 
rendering  certain,  the  payment  of  royalties.  If  this  be  so,  as  I 
think  it  is,  the  regulations  which  the  Board  of  Trade  have  made 
are  not  ultra  vires,  and  this  is  my  opinion." 

In  dealing,  however,  with  the  similar  regulations  made  by  the 
'Board  of  Trade  under  sect.  3  of  the  Act  with  regard  to  the  pay- 
ment of  royalties  in  respect  of  a  work  compulsorily  published 
twenty-five  years  after  the  author's  death,  we  expressed  a  doubt 
■whether  a  regulatioli  providing  that  if  the  owner  of  the  copyright 
fails  to  supply  labels,  the  amount  of  royalty  payable  to  the  owner 
of  the  copyright  is  to  be  a  debt  due  from  the  manufacturer,  was 
intra  vires,  upon  the  ground  that  the  regulation  prescribes  neither 
a  "  mode  "  of  payment,  nor  "  ensures  "  payment  (m).  For  similar 
reasons  a  doubt  must  be  expressed  as  to  the  validity  of  the  similar 
regulation  in  the  event  of  the  proprietor  of  the  copyright  in  a 
musical  work  failing  to  supply  labels  to  a  person  entitled  to  repro- 
duce the  work  by  mechanical  means. 

If  there  is  any  breach  by  the  manufacturer  of  a  record  of  any  Eflfeot  of  non- 
compliance 

(«)  At  p.  403.  ,  («)  Ante,  p.  105. 
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of  the  provisions  of  the  Act  or  the  Board  of  Trade  Regulations., 
the  effect  will  be  that  the  record  will  be  an  infringement  of  the 
copyright  in  the  work  reproduced  {x),  and  not  only  will  the  manu- 
facturer be  exposed  to  an  action  for  infringement,  but  also  any 
person  who  sells  the  record  knowing  that  such  provisions  have  not 
been  complied  with  {y) .  Presumably,  a  vendor  who  sells  a  record 
which  has  no  label  attached  is  put  upon  his  inquiry  as  to  whether 
the  royalty  has  been  paid.  It  is  to  be  noticed,  however,  that  all 
the  requirements  of  the  Act  and  the  Regulations  have  not  to  be 
complied  with  at  one  and  the  same  time,  and  in  particular  that 
payment  of  the  royalties  does  not  become  due  until  a  record  is  sold. 
The  only  condition  precedent  to  the  actual  "  making  "  of  the  record 
appears  to  be  that  a  record  has  "  previously  been  made  by,  or  with 
the  consent  or  acquiescence  of  the  owner  of  the  copyright  in  the 
work  "  {z).  The  Regulations  do  not  require  that  any  notice  need 
be  given  of  intention  to  make  the  record  until  ten  days  prior  to 
the  date  when  any  record  is  "  delivered  to  a  purchaser  "  {a).  Pay- 
ment of  the  royalties  is  bo  be  made  at  the  time  when  adhesive  labels 
are  supplied  by  the  proprietor  of  the  copyright,  and  these  labels 
must  be  procured  before  a  record  is  sold  (&) .  If  the  owner  of  the 
copyright  fails  to  supply  labels  possibly  payment  is  postponed 
until  demand  for  payment  has  been  made  (c). 

It  is  provided  that  wheie  a  contrivance  which  reproduces  two  or 
more  different  works  in  which  copyright  subsists  is  made  under 
these  compulsory  Powell's,  and  the  owners  of  the  copyright  therein 
are  different  persons,  the  sums  payable  by  way  of  royalties  are  to 
be  apportioned  amongst  the  several  owners  of  the  copyright  in  such 
proportions  as,  failing  agreement,  may  be  determined  by  arbitra- 
tioai  {d) .  The  amount  of  royalty  in  respect  of  each  separate 
musical  work  reproduced  must  be  not  less  than  one  halfpenny  per 
record  (e).  In  the  case  of  co-owners  of  copyright,  where  the  con- 
tribution of  one  author  is  not  distinguishable  from  the  contribution 
of  another  the  royalties  will,  primd  facie,  belong  to  them  in  equal 
shares  (/) . 

Important  limitations  are  put  upon  the  right  of  a  manufacturer 
who  has  acquired  the  liberty  to  make  records  under  sect.  19  to  make 


(a)  Monckton  v.  Pathe  Freres,  ubi  sup. 

iy)  Sect.  2  (2). 

(z)  Sect.  19  (2)  (a). 

(a)  Regulation  3.  Sub-sect.  (6)  of  sect.  19,  however,  only  authorises  the 
making  of  Regulations  prescribing  the  "  mode  "  in  which  notices  are  to  be  given. 

(ft)  Regulation  4.  The  fixing  of  the  time  of  payment  is  within  the  competence 
of  the  Board  of  Trade:  sect.  19  (6). 

(o)  See  ante,  p.  105.  {d)  Sect.   19  (4). 

(e)  Sect.  19  (3).  (/)  Ante,  p.  265. 


MECHANICAL  CONTRIVANCES.  269 

alterations  in  the  original  work  with  a  view  to  adapting  the  same  Cap.  v. 
for  mechanical  reproduction.  It  is  provided  by  proviso  (i)  to  sub-  mechanical 
sect.  (2)  of  sect.  19  that  "nothing  in  this  provision  shall  authorise  ™^'^° 
any  alterations  in,  or  omissions  from,  the  work  reproduced  unless 
contrivances  reproducing  the  work  subject  toi  similar  alterations 
and  omissions  have  been  previously  made  by,  or  with  the  consent 
or  acquiescence  of,  the  owner  of  the  copyright,  or  unless  such 
alterations  or  omissions  are  reasonably  necessary  for  the  adapta- 
tion of  the  work  to  the  contrivances  in  question."  The  capacity 
of  any  mechanical  contrivance  is  strictly  limited,  and  it  is  generally 
found  necessary  to  compress,  arrange,  or  adapt  a  musical  composi- 
tion in  order  to  make  a  satisfactory  record.  This  fact  is  recog- 
nised by  the  proviso  just  referred  to,  which  authorises  the  making 
of  "  such  alterations  and  omissions  as  are  reasonably  necessary  for 
the  adaptation  of  the  work  to  the  contrivance  in  question,"  but  the 
author  is  protected  against  any  travesty  of  his  work.  Thus,  if  a 
song  consists  of  four  verses,  undoubtedly  it  would  be  permissible 
to  reproduce  three  only  on  the  record.  An^ alteration  in  the  orches- 
tration would  also,  probably,  be  permissible,  but  not,  it  is  thought, 
an  alteration  in  the  harmony.  In  a  recent  case  {g),  the  plaintiffs 
were  the  assignees  of  the  copyright  in  the  words  and  music  of  a 
song  called  "  Where  my  Caravan  has  rested,"  which  was  pub- 
lished with  a  pianoforte  aooompaniment,  but  had  not  been  adapted 
for  an  orchestra.  The  work  had  been  first  published  prior  to  the 
coming  into  force  of  the  Copyright  Act,  1911,  and  was  one,  there- 
fore, which,  under  the  provisions  of  the  Act,  anyone  could  obtain 
the  right  to  reproduce  mechanically,  notwithstanding  that  records 
of  the  work  had  not  previously  been  made  with  the  consent  or 
acquiescence  of  the  owner  of  the  copyright  in  the  work,  and  under 
the  Act  the  right  of  authorising  the  working  of  mechanical  con- 
trivances belonged  not  to  the  plaintiffs  as  assignees  of  the  copy- 
right, but  to  the  composer  (Ji).  The  defendants,  after  giving  the 
necessary  notices  to  the  composer  and  the  plaintiffs  of  their  inten- 
tion to  make  a  contrivance  wliereby  the  song  might  be  mechanically 
rep'roduced,  purchased  the  song  and  made  copies  of  it  and  gaVe 
them  to  musical  experts  to  make  therefrom  parts  for  the  different 
instruments  of  an  orchestra,  for  the  purpose  of  making  a  disc  with 
an  orchestral  accompaniment.  The  plaintiffs  thereupon  brought 
an  action  to  restrain  infringement  of  their  copyright.  It  was 
admitted  that  the  making  and  using  a  copy  of  the  plaintiffs'  music 
for  the  purpose  of  making  an  orchestral  accompaniment  would, 

(9)   CJmppell  ^  Co.  V.  Columbia  Gramophone  Co.,  (1914)  2  Ch.  124, 
(A)  Sect.  19  (7)  (a),  (0),  post,  p.  271. 
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^•"'-  V-  before  the  Act  of  191 1 ,  liaye  been  an  infringement  of  the  plaintiffs' 
copyright,  but  it  was  urged  that,  as  the  orchestration  was  for  the 
purpose  of  making  a  gramophone  record,  proviso  (i)  to  sub-sect.  (2) 
of  sect.  19  justified  the  defendants  in  the  course  they  had  pursued. 
It  will  be  noticed  that  in  this  case  the  composer  was  no  party  to  the 
action  and  it  was  not  necessary  to  decide  whether  theie  had  been 
any  infringement  of  his  rights,  but  the  Court  held  that  the  Act 
did  not  affect  or  diminish  the  copyright  of  the  assignees,  and  that 
the  plaintiffs  were  entitled  to,  succeed  ip  their  action.  If  the  com- 
poser, to  whom  any  royalties  would  be  payable  (i),  had  no  right  to 
complain  of  the  defendants'  conduct,  the  effect  of  this  decision 
seems  to  be  that  the  rights  of  the  public  may  be  prejudicially 
affected  by  an  assignment  of  copyright  before  the  coming  into 
force  of  the  Act  of  1911,  but  it  seems  very  doubtful  whether  the 
orchestration  of  the  song  was  "  reasonably  necessary  for  the  adapta- 
tion of  the  work  to  the  contiivance  in  question." 
Records  of  Wo  now  turn  to  consider  the  ptovisions  of  the  Act  relating  to 

before  the  works  made  before  the  commencement  of  the  Act  of  1911.  Inas- 
Aot  of  1911.  much  as  it  was  held  that  the  making  of  records  was  no  infringe- 
ment of  copyright  before  the  Act  of  1911,  some  special  provisions 
were  obviously  called  for,  unless,  as  was  desired  by  the  manufac- 
turers of  mechajiical  instruments,  the  Act  was  to  be  given  no 
retrospective  operation  whatsoever. 

The  provisions  which  haye  been  inserted  in  the  Act  relating  to 
the  matter  in  question  are  somewhat  complicated.  First  of  all, 
sect.  24  (1)  in  effect  gives  to  every  person  who  had  copyright 
in  his  work  at  the  date  of  the  commencement  of  the  Act — {.e.,  the 
1st  July,  1912 — in  substitution  for  his  then  existing  rights  copy- 
right in  his  work  "  as  defined  by  this  Act"  (k).  Such  copyright 
includes,  as  we  have  seen,  the  right  to  reproduce  the  work  in  any 
material  form,  and  particularly  the  sole  right  bo  make  a  record  (I). 
The  rights  of  the  owner  of  the  copyright  are,  however,  in  the  case 
of  all  works,  qualified  by  sect.  24  (1)  (b),  and,  in  the  case  of 
musical  works,  by  sect.  19,  sub-sects.  (2)  and  (7).  Sub-sect.  (2) 
of  sect.  19  is  the  sub-section  already  considered,  giving  the  right 
in  certain  cases  to  make  records  without  the  consent  of  the  owner 
of  the  copyright  in  the  musical  work,  upon  payment  of  royalties. 
Sub-sect.  (7)  provides  that  the  provisions  oi  (inter  alia)  sub-- 
sect.  (2)  are  to  apply  to  musical  works  published'  before  the  com- 

(0  Sub-sect.   (7)   (c),  post,  p.  271. 

(J)  This   section   is   more   fully   considered  in  the   Chapter  on   "  Existing 
^Yo^ks,"  post,  Chapter  VII. 
(0  Sect.  1  (2)  (d). 
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mencement  of  the  Act,  s.ubjeot  to  the  following  modificatione  and  _C\v-  V. 
additions: — 

"  (a)  The  conditions  as  to  the  previous  making  by,  or  with  the 
consent  or  acquiescence  of,  the  owner  of  the  copyright  in 
the  work,  and  the  restrictions  as  to  alterations  in  or 
omissions  from  the  work,  shajl  not  apply : 
"(b)  The  rate  of  two  and  one-half  per  cent,  shall  be  s,ubsti- 
tuted  for  the  rate  of  five  per  cent,  as  the  rate  at  which 
royalties  are  to  be  calculated,  but  no  royalties  shall  be 
payable  in  respect  of  contrivances  sold  before  the  first 
day  of  July,  nineteen  hundred  and  thirteen,  if  contriv- 
ances  reproducing  the  same  work  had   been   lawfully 
made,  or  placed  on  sale,  within  the  parts  of  His  Majesty's 
dominions  to  which  this  Act  extends  before  the  first  day 
of  July,  nineteen  hundred  and  ten: 
"  (c)  Notwithstanding  any  assignment  made  before  the  passing 
of  this  Act  of  the  copyright  in  a  musical  work,  any  rights 
conferred  by  this  Act  in  respect  of  the  making,  or  au- 
thorising the  making,  of  contrivances  by  means  of  which 
the  work  may  be  mechanically  performed  shall  belong 
to  the  author  or  his  legal  personal  representatives  and 
not  to  the  assignee,  and  the  royalties  aforesaid  shall  be 
payable  to,  and  for  the  benefit  of,  the  author  of  the  work 
or  his  legal  personal  representatives." 
Any  work,  therefore,  published  before  the  1st  July,  1912,  may 
be  mechanically  reproduced  by  anyone  after  giving  the  prescribed 
notice  (m),  notwithstanding  that  the  owner  of  the  copyright  has 
never  authorised  reproduction  in  this  manner:  no  royalty  is  pay- 
able in  respect  of  any  sales  made  before  the  1st  July,  1913,  if  any 
records  were  made  or  on  sale  before  the  1st  July,  1910,  and  in  any 
other  case  a  royalty  at  the  rate  of  2|-  per  cent,  only,  instead  of 
5  per  cent.,  is  payable;   and  the  right  to  receive  the  royalties 
belongs  to  the  a.uthor  or  his  personal  representatives,  and  not  to 
his  or  their  assignee  claiming  under  an  assignment  made  prior 
to  the  passing  of  the  Act — i.e.,  the  16th  December,  1911.     But 
in  the  event  of  there  having  been  such  an  assignment,  the  manu- 
facturer of  the  record  must  not,  even  with  the  abject  of  making 
that  record,  do  any  act  which  would  be  an  infringement  of  the 
assignee's  copyright {w). 

(m)  Ante,  p.  264;  Chappell  #  Co.  v.  Cohtmbia  Gramophone  Co.,  (1914) 
2  Ch.  124. 

(»)  Chappell  f  Co.  v.  Columbia  Gramophone  Co.,  (1914)  2  Ch.  124,  ante, 
p.  269. 
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Cap.  V. 

Records 
actually  made 
before  July, 
1910. 


Intention  of 
the  pro- 
visions. 


Does  tbe  Act 
prohibit  sale 
of  copies  law- 
fully made  ? 


It  is  clear  from  the  foregoing  that  after  the  1st  July,  1912,  no 
records  can  be  manufactured  of  musical  works  published  before 
that  date,  unless  either  the  consent  of  the  author  or  his  representa- 
tives has  been  obtained,  or  notices  have  been  given  .under  sub- 
sect.  (2)  of  sect.  19,  and  the  royalties,  if  any,  are  paid  prior  to 
sale.  With  regard,  however,  to  records  which  were  actually 
manufactured  prior  to  the  26th  July,  1910  (o),  the  general  pro- 
visions of  sect.  24  (1)  (b)  prima  facie  apply  to  prevent,  in  any 
case  where  action  has  been  taken  before  that  date,  whereby,  expen- 
diture has  been  incurred  in  connection  with  the  reproduction  of 
a  work  in  a  manner  which  at  the  time  was  lawful,  any  retrospec- 
tive operation  of  the  Act  from  diminishing  or  prejudicing  "  any 
rights  or  interests  arising  from  or  in  connection  with  such  action 
which  are  subsisting  and  valuable  at  the  said  date,"  without 
payment  of  compensation  (p).  But  this  provision  is,  in  the  case 
of  musical  works,  qualified  by  sect.  19  (7)  (d),  which  provides 
that  "  the  saving  contained  in  this  Act  of  the  rights  and  interests 
arising  from,  or  in  connection  with,  action  taken  before  the  com- 
mencement of  this  Act  shall  not  be  construed  as  authorising  any 
person  who  has  made  contrivances  by  means  of  which  the  work 
may  be  mechanically  performed  to  sell  any  such  contrivanoes, 
whether  made  before  or  after  the  passing  of  this  Act,  except  on 
the  terms  and  subject  to  the  conditions  laid  down  in  this  section." 

It  is,  we  think,  probable  that,  in  these  provisions,  the  abject 
of  the  draftsman  of  the  Act  was  to  provide  that,  notwithstanding 
that  a  record  was  made  prior  to  the  commencement  of  the  Act, 
royalties  sho.uld  be  payable  if  such  record  were  sold  after  that' 
date,  except  that  in  a  case  where  records  were  made  or  on  sale 
before  the  1st  July,  1910,  such  records  were  to  be  exempt  from 
payment  of  royalties  for  a  period  of  one  year  after  the  commence- 
ment of  the  Act,  but  the  draftsman  has  certainly  not  used  clear 
and  unambiguous  language  to  effect  this  probable  intention. 

The  real  difficulty  seems  to  arise  from  the  fact  that  the  sole 
right  of  selling  copies  of  his  wcirks  is  no  part  of  the  general  copy- 
right of  an  author  accorded  to  him  by  sect.  1,  sub-sect.  (2),  of  the 
Act  (g).     It  is  true  that  sub-sect.  (2)  of  sect.  2  does  ptovide  that 


(o)  This  was  the  date  when  the  Copyright  Bill  of  1910  was  first  introduced. 
This  Bill  was  dropped  and  re-introduced  with  some  modifications  in  1911.  In 
sect.  19  (7)  (b),  however,  the  date  is  the  1st  July,  1910 — i.e.,  two  years 
before  the  Act  came  into  operation:  Monckton  v.  Pathe  Freres,  (1914)  1  K.  B. 
395,  402,  412. 

(j))  See  post,  Chapter  VII.,  "  Existing  Rights,"  where  these  provisions  are 
more  fully  considered. 

((/)  See  Hewitt  v.  Hall  (1862),  6  L.  T.  348;  Taylor  v.  Pillow  (1869),  L.  R. 
7  Eq.  418.     The  point  is  of  importance,  not  only  with  regard  to  records,  but 


MECHANICAL  CONTRIVANCES.  273 

a  sale  under  certain  circumstances  may  be  an  infringement  of  Cap.  v. 
copyright,  but  the  sale  must  be  of  a  copy  which  "  infringes 
copyright,"  and  it  must  do  so  to  the  knowledge  of  the  seller.  The 
Act,  again,  contains  a  definition  of  the  expression  "  infringing," 
which,  when  applied  to  a  copy  of  a  work  in  which  copyright 
subsists,  means  "  any  copy,  including  any  colourable  imitation 
made  or  imported  in  contravention  of  the  provisions  of  this  Act." 
Now  it  is  doubtful  whether  a  record  made  prior  to  the  commence- 
ment of  the  Act  can  correctly  be  said  to  have  been  made  "  in 
contravention  of  the  provisions  of  this*  Act,"  when  the  Act  was 
not  in  force  at  the  date  when  the  record  was  made;  the  making  of 
the'  record  was  perfectly  lawful,  and  it  is  not,  therefore,  easy  to 
see  how  the  record  can  be  regarded  as  a  work  which  infringes 
copyright.  What  one  would  have  expected  to  find  in  the  Act 
are  clear  words  making  the  sale  after  the  Act  of  a  record,  lawfully 
manufactured  prior  to  the  Act,  to  be  an  infringement  of  the  copy- 
right in  the  musical  composition. 

The  diiHculty  here  pointed  out  seems  to  have  been  entirely  over-  ^oncktmv. 
looked  in  the  recent  case  of  MoncJcton  v.  Pathe  Freres  (r).  There 
the  plaintiff  had,  in  the  year  1911,  before  the  passing  of  the  Copy- 
right Act,  1911,  composed  and  published  a  musical  work  called  the 
"  Mousme  Waltz."  The  defendants,  who  were  manufacturers  and 
retailers  of  gramophone  records,  after  the  passing  of  the  Act,  but 
before  the  1st  July,  1912 — the  date  of  the  commencement  of  the 
Act — made  in  Belgium  records  of  the  plaintiff's  musical  work', 
and  imported  them  into  this  country.  After  the  1st  July,  1912,. 
the  defendants  sold  the  records  so  made  and  imported,  without  the 
plaintiff's  consent,  and  without  paying  royalties  thereon.  The 
question  in  the  action  was  whether  they  were  entitled  so  to  do, 
and  the  Court  of  Appeal,  reversing  the  decision  of  Phillimore,  J., 
held  that  they  were  not. 

Phillimore,  J.,  in  his  judgment,  stated  his  opinion  to  be  that 
if  sects.  1  and  2  were  the  only  sections  of  the  Act  to  be  con- 
sidered, their  effect  was  that  anybody  might  make  records  up  to 
Ist  July,  1912,  without  infringing  any  copyright  given  by  the 
new  Act,  "and  that  records  lawfully  made  before  the  commence- 
.ment  of  the  Act  may  be  lawfully  sold  after  the  commencement  of 
the  Act'"  (s),  Taut  this  latter  proposition  did  not  meet  with  the 

also  with  regard  to  all  works  in  respect  of  which  copyright  is  more  extensive 
under  the  new  law  than  the  old:  sect.  24(1),  provisoes  (a),  (b);  see  post, 
Chapter  VII.,  "  Existing  Works." 

(>■)   (1914)  1  K.  B.  395.  (s)  (1914)  1  K.  B.  at  p.  409. 

C.  18 
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^■'^^-  V-  approval  of  the  Court  of  Appeal.  Lord  Justice  Kennedy,  said  (t): 
"  But  on  sects.  1  and  2  which  I  have  cited  in  an  abbreviated  form, 
so  far  as  thej  affect  the  present  case,  it  is,  in  my  judgment,  plain 
that  by  selling  after  July  let,  1912,  when  this  Act  came  into 
operation,  without  the  plaintiff's  consent,  records  which  were 
mechanical  reproductions  of  his  original  musical  work,  the 
'  Mousme  Waltz,'  the  defendants  did  on  the  occasion  of  each 
sale  commit  an  act  which  brought  them,  according  to  the  express 
terms  of  sect.  2,  within  the  category  of  persons  to  be  deemed  to 
be  infringers  of  the  plaintiS's  copyright."  The  Lord  Justice  was, 
of  cou,rse,  referring  particularly  to  sect.  2,  sub-sect.  (2),  which 
makes  it  to  be  an  infringement  of  copyright  for  anyone  to  sell 
"  any,  Hvork  which  to  his  knowledge  infringes  copyright,"  but  it 
is  submitted  that  there  are  here  no  "express  terms"  making  the 
defendants'  act  an  infringement  of  copyright,  unless  the  definition 
of  "infringing"  contained  in  the  Act  is  to  he  ignored,  and  there 
be  added  to  the  words  contained  in  the  sub-section,  "  or  would 
infringe  copyright  if  it  had  been  made  within  the  pa,vt  of  His 
Majesty's  dominions  in  .  .  .  which  the  sale  .  .  .  took  place" 
the  additional  words,  "  or  if  it  had  been  made  after  the  commence- 
ment of  the  Act." 

It  is,  therefore,  submitted  with  deference  that  a  person  can  only 
be  liable  for  selling  after  the  commencement  of  the  Act  records 
lawfully  'made  before  the  commencement  of  the  Act  if  there  are 
other  provisions  in  the  Act  prohibiting  such  sale.  It  is  thought 
that,  without  undue  straining  of  language,  such  a  prohibition  may 
be  inferred  from  sect.  19,  sub -sect.  (7).  In  ;the  first  place  we  find 
that  that  sub-section  provides  (u)  that,  in  the  case  of  musical  works 
published  before  the  commencement  of  the  Act,  for  the  royalty 
rate  of  2^  per  cent,  is  to  be  substituted  a  rate  of  five  per  cent., 
"ibut  no  royalties  shall  be  payable  in  respect  of  contrivances  sold 
before  the  1st  day  of  July,  1913,  if  contrivances  reproducing  the 
same  work  had  been  lawfully  made,  or  placed  on  sale,  within  the 
parts  of  His  Majesty's  dominions  to  which  this  Act  extends, 
before  the  Ist  day  of  July,  1910."  Now,  if  no  records  made  at 
any  time  before  the  commencement  of  the  Act  are  to  be  liable  to 
royalties,  it  was  clearly  unnecessary  to  specially  exempt  records 
made  two  years  before  that  commencement  from  payment  of  any 
royalty  up  to  the  1st  July,  1913,  and,  on  the  other  hand,  it  is  an 
almost  irresistible  inference  from  the  fact  that  such  records  are 
exempted  from  royalty,  if  sold  before  the  let  July,  1913,  that  the 

(f.)  At  p.  408.  («()  Sub-clause  (b). 
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Act  intended  that  all  copies  sold  after  that  date  should  be  subject  *^^^-  ^- 
to  payment  of  royalty.  We  therefore  draw  the  conclusion  from 
this  provision  that  where  records  were  lawfully  made  before  the 
1st  July,  1910,  no  royalty  is  payable  in  respect  of  any  records 
sold  before  the  let  July,  1913,  but  that  the  intention  of  the  Act 
is  that  royalties  at  the  rate  of  2^  per  cent,  should  be  payable  in 
respect  of  all  records  sold  after  the  last-mentioned  date,  although 
that  intention  is  not  expressed  in  so  many  words. 

Sub-sect.  7  (b)  did  not,  however,  cover  the  facts  in  MoncMon 
V.  Pathe  Freres  (x),  because  no  records  had  been  made  prior  to 
the  1st  July,  1910,  but  there  is  an  inherent  improbability  that  the 
legislature  should  pxovid©  that  records  made  before  that  date 
should  be  liable  to  pay  royalties  from  which  records  made  after 
that  date,  but  before  the  1st  July,  1912,  should  be  exempted  (y) . 
The  learned  Lords  Justices  who  decided  that  case,  proceeding  upon 
the  assumption  that  sects.  1  and  2  of  the  Act,  taken  alone,  for- 
bade the  selling  of  the  records,  had  little  difficulty  in  determining 
that  neither  sect.  24  (1)  (b)  nor  sect.  19  (7)  (d)  negatively 
deprived  the  plaintiffs  of  rights  which  they  had  under  the  earlier 
sections  of  the  Act,  but  if  the  assumption  referred  to  is — ^as  has 
been  sugges'ted  above  (z) — ^erroneous,  it  is  more  difficult  to  interpret 
sects.  24  (1)  (b)  and  19  (7)  (d)  as  affirmatively  giving  the 
plaintiffs  rights  which  the  other  sections  did  not  confer  upon 
them.  If  sect.  19  (7)  (d)  had  run  "nothing  in  this  Act  con- 
tained" shall  "be  construed  as  authorising  any  person  who  has 
made  contrivances  by  means  of  which  the  work  may  be  mechani- 
cally performed  to  sell  any  such  contrivances,  whether  made  before 
or  after  the  passing  of  this  Act,  except  on  the  terms  and  subject 
to  the  conditions  laid  down  in  this  section,"  it  is  submitted  the 
section  would  have  been  clear  and  unambiguous,  but,  unfortu- 
nately, the  opening  words  are  not  "  nothing  in  this  Act  contained," 
but  "  the  saving  contained  in  this  Act  of  the  rights  and  interests 
arising  from  or  in  connection  with  action  taken  before  the  com- 
mencement of  this  Act  shall  not  be  construed,"  &c.  It  would  seem 
that  the  "saving"  which  the  draftsman  was  here  referring  to, 
is  that  contained  in  sect.  24  (1)  (b),  notwithstanding  that,  as  a 
matter  of  fact,  that  section  does  not  relate  to  action  taken  "  before 
the  commencement  of"  the  Act,  but  to  action  taken  "before  the 
26th  day  of  July,  1910  " — ^and  this  was  the  opinion  of  the  Lords 

(a;)  Vbi  sup. 

{y)  See  per  Buckley,  L.  J.,  (1914)  1  K.  B.  at  p.  404. 

(s)  Ante,  p.  274. 

18  (2) 
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^^^-  ^-      Justices  (a).     If  sect.  19  (7)  (d)  only  applied  to  the  saving  in 

sect.  24  (1)  (b),  it  wiU  be  noted  the  defendants  were  not  hit  by 
it,  because  they  had  not  "  taken  any  action  "  before  the  26th  July, 
1910,  but  the  Court  was  of  opinion  that  this  was  not  its  only  appli- 
cation.    "I  also  think,"  said  Lord  Justice  Kennedy  (&),  "that, 
having  regard  to  its  collocation  as  part  of  sect.  19  and  its  reference 
to  '  the  commencement  of  this  Act,'  we  ought  to  regard  it  as  also 
referring  to  the  almost  immediately  preceding  enactments  of  sub- 
sect.  7  (a)  and  (b)  of  the  same  section.     The  protection  afforded 
by  those  preceding  sub-sections  of  sect.  19  to  the  interests  of  repro- 
ducers of  musical  works  published  before  the  commencement  of 
the  Act  who  are  to  pay  only  half  of  the  standard  royalty,  and, 
further,  if  there  has  been  a  lawful  making  or  placing  on  sale  of 
such  reproductions  before  July  1st,  1910,  the  grant  of  a  right 
for  twelve  months  after  the  commencement  of  the  Act  to  sell  with- 
out payment  of  any  royalty,  may,  it  seems  to  me,  reasonably  be 
treated  as  a  '  saving  of  the  rights  and  interests  arising  from  or  in 
connection  with  action  taken  before  the  commencement  of  this 
Act.'    But,  be  this  as  it  may,  the  important  words  in  sect.  19,  sub- 
sect.  7  (d),  are  'contrivances,  whether  made  before  or  after  the 
passing  of  this  Act.'     They  appear  to  me  to  create  a  very  strong 
inference  indeed,  if  inference  be  needed  of  the  unsoundness  of 
the  defendants'  contention  .   .       ."     It  is,  of  course,  clear  that 
records  made  before  the  26th  July,  1910,  must  have  been  made 
before  the  passing  of  the  Act  (c),  and  if  sect.  19,  sub-sect.  7  (d) 
were  only  to  apply  to  the  saving  in  sect.  24  (1)  (b),  the  words, 
"  whether  before  or  after  the  passing  of  this  Act,"  would  have  been 
unnecessary.      Even,  therefore,  if  the  construction  placed  upon 
sect.  19  (2)  in  the  ease  of  Monckton  v.  Pathe  Freres  involves  some 
straining  of  its  terms,  the  decision  itself  is  a  fair  one,  and  as  the 
case  is  only  of  temporary  importance,  is  not  very  likely  to  be 
challenged  further. 
Copyright  in         Evidence  was  given  before  the  British  Copyright  Committee, 
tliemselres.       1910  '(d),  that  manufacturers  of  rolls  and  discs  were  in  the  habit 
of  suffering  considerable  injury  from  having  their  rolls  or  discs 
pirated    by    other    manufacturers.      The    original    manufacturer 
might  expend  considerable  skill  and  money  in  adapting  a  work 
for  mechanical  reproduction  or  in  hiring  a  band  or  singer  to  play 
or  sing  with  a  view  to  the  making  of  the  record,  and  then  another 

(a)  (1914)  1  K.  B.  pp.  404,  412. 
(S)  At  p.  412. 

(c)  I.e.,  16th  Dec,  1911. 

(d)  Minutes   of  Evidence  taken  before  the  Law  of  (.'opyright  Committee 
(Cd.  5051). 
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iinanufacturer,  without  incurring  any  such  labour  or  expense,  Cap,  v. 
,  might  copy  the  iirst  record,  either  directly  or  indirectly,  from  the 
original.  The  manufacturers,  therefore,  claimed  that  mechanical 
contrivances  ought  themselves  to  be  made  the  subject  of  copy- 
right, and  the  justice  of  this  claim  has  been  recognised  by 
sect.  19  (1)  of  the  Act  of  1911,  which  is  as  follows;  — 

"Copyright  shall  subsist  in  records,  perforated  rolls,  and 
other  contrivances  by,  means  of  which  sounds  may  be  mechani- 
cally reproduced,  in  like  manner  as  if  such  contrivances 
were  musical  works,  but  the  term  of  copyright  shall  be  fifty 
years  from  the  making  of  the  original  plate  from  which  the 
oontrivajace  was  directly,  or  indirectly,  derived,  and  the  person 
who  was  the  owner  of  such  original  plate  at  the  time  when 
such  plate  was  made  shall  be  deemed  to  be  the  author  of  the 
work,  and,  where  such  owner  is  a  body  corporate,  the  body 
corporate  shall  be  deemed  for  the  purposes  of  this  Act  to 
reside  within  the  parts  of  His  Majesty's  dominions  to  which 
this  Act  extends  if  it  has  established  a  place  of  business 
within  such  parts." 

The  intention  of  this  provision  can  be  readily  conjectured,  but 
its  actual  phraseology  may  piQSsibly  lead  to  unexpected  results  (e). 
The  intention  probably  was  simply  to  prevent  one  record  from 
being  copied  directly  or  indirectly  from  another  record,  but  the  ■ 
section  goes  much  further  than  this,  because  it  accords  "copy- 
right" in  mechanical  contrivances,  "  as  if  such  contrivances  were 
musical  works."  The  term  of  copyright  in  the  contrivance  differs 
from  that  enjoyed  by  the  work  which  has  been  adapted,  being  fifty 
years  from  the  making  of  the  original  plate,  and,  further,  a  copy- 
right may  be  acquired  in  respect  of  a  mechanical  adaptation  of  a 
non-copyright  work.  In  respect  of  this  copyright,  the  owner  has 
apparently,  not  merely  the  right  to  prevent  copies  of  his  record 
being  made  directly  or  indirectly  from  his  plate,  but  also  all  the 
other  exclusive  rights  conferred  by,  sect.  1,  sub-sect.  2  (/). 

It  is,  however,  submitted  that  the  copyright  conferred  upon  the  Copyright  in 

.  .       record  is  sub- 

record  is  subject  to  the  rights  of  the  owner  of  the  copy^-ight  in  jecttothe 
the  original  composition  which  has  been  adapted,  except  in  so  far  "glits  of  the 
as  those  rights  have  been  interfered  with  by  the  express  terms  of  the  original 
the  Act  (g) .    For  instance,  it  is  submitted  that  a  person  who  has  ^°^  ' 
manufactured  a  record  under  the  compulsory  powers  of  sect.  19  (2) 

(e)  As  to  "  unpublished "  records,  see  ante,  p.  24. 

(/)  Per  Buckley,  L.  J.,  Monckton  v.  Pathe  Freres,  (1914)  1  K.  B.  395,  at 
p.  405. 

{g)  Chappell  §  Co.  v.  Columbia  Gramophone  Co.,  (1914)  2  Ch.  124. 
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does  not  obtain  the  right  to  authorise,  as  against  the  owner  of  the 
oopjright  in  the  original  work,  a  public  performance  of  the  work 
by,  means  of  the  record,  notwithstanding  that  by  virtue  of 
sect.  1  (2)  the  right  of  public  performance  is  given  to  the  owner 
of  the  copyright  in  the  record.  No  doubt,  sect.  19  (2)  authorises 
the  sale  of  records  inanufactured  under  the  provisions  of  the  clause, 
and  the  seller  must  have  the  implied  right  to  authorise  the  use  of 
the  record  by  performance  (h),  but  that  performance  can  only  be, 
it  is  submitted,  of  a  private  or  domestic  character.  If  the  pur- 
chaser of  a  record  were  to  give  a  public  performance  by  means  of 
the  record  he  might,  possibly,  be  exposed  to  two  actions,  one  at  the 
suit  of  the  owner  of  the  performing  rights  in  the  original  work, 
and  the  other  at  the  suit  of  the  owner  of  the  performing  rights  in 
the  record,  but  the  only  section  under  which  compulsory  rights  of 
public  performance  can  be  obtained  appears  to  be  sect.  4  of  the 
Acit.  Tio  hold  the  contrary  would  be  manifestly  unfair  to  the 
owner  of  the  performing  rights  in  the  original  work,  who  may  be 
a  'different  person  from  the  owner  of  the  literary  rights,  and  who 
.would  have  no  right  to  share  in  any  royalties  payable  by  the 
manufacturer  of  the  record. 

The  copyright  in  a  record  is,  in  fact,  analogous  to  the  copyright 
which,  we  have  seen  {i),  is  obtainable  by  any  person  who  makes  a 
substantially  new  arrangement  or  adaptation  of  a  musical  work 
composed  by  another.  The  rights  of  the  adapter  are  subordinate 
to  the  rights  of  the  composer,  who  can  restrain  the  adaptation  if 
his  copyright  is  still  subsisting  (fc) .  Sect.  19  (2)  deprives  the 
composer  of  the  original  work  of  any  right  to  complain  of  the 
adaptation  of  his  work  for  the  manufacture  and  sale  of  records, 
but  the  clause  goes  no  further,  and  does  not,  it  is  submitted, 
detract  in  any  way  from  the  performing  rights  of  the  composer. 
So,  again,  clearly  the  existence  of  copyright  in  a  record  manu- 
factured by  one  manufacturer  does  not  prevent  another  manu- 
facturer from  making  a  record  of  the  same  work  either  under  the 
compulsory  powers  of  sect.  19  (2),  or  by  arrangement  with  the 
composer;  or  if  the  copyright  in  the  original  work  has  run  out 
any  manufacturer  can  freely  make  records  of  that  work,  notwith- 
standing that  some  manufacturer  may  still  have  an  unexpired 
term  of  copyright  in  a  record  which  he  has  made.  But  in  each 
case  the  second  manufacturer  must  make  his  record  independently, 
and  not  copy  from  the  first  manufacturer. 


(A)  Per  Buckley,  L.  J.,  MonoMon  v.  Pathe  Fr^res,  (1914)  1  K.  B.  395,  at 
p.   403. 

((•)  Ante,  p.  85.  {k)  Wood  v.  Boosey  (1868),  L.  R.  3  Q.  B.  223. 
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It  is  furthei-  expressly  provided  that  records  themselves  are  not 
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subject  to  the  compulsorj  provisions  of  the  Act  (l).  Nocompul- 

Notwithstanding  that  a  record  was  made  prior  to  the  commence-  eora- "Record, 
ment  of  the  Act,  it  may  nevertheless  be  entitled  to  copyright,  Eeoords  made 
for  sub-sect.  (8)  of  sect.  19  provides  as  follows:—  T^^^^ *°  *^^ 

"  Notwithstanding  anything  in  this  Act  (m),  where  a 
record,  perforated  roll,  or  other  contrivance  by  means  of  which 
sounds  may  be  mechanically  reproduced  has  been  made  before 
the  commencement  of  this  Act  (n),  copyright  shall,  as  from 
the  commencement  of  this  Act,  subsist  therein  in  like  manner 
and  for  the  like  term  as  if  this  Act  had  been  in  force  at  the 
date  of  the  making  of  the  original  plate  from  which  the 
contrivance  was  directly  or  indirectly  derived: 
"  Provided  that— 
I  "  (i)  the  person   who,   at   the   commencement   of  this 

Act  (n),  is  the  owner  of  such  original  plate  shall 
be  the  first  owner  of  such  copyright  (o) ;  and 
"  (ii)  nothing  in  this  provision  shall  be  construed  as  con- 
ferring copyright  in  any  such  contrivance  if  the 
making  thereof  would  have  infringed  copyright 
in  some  other  moh  contrivance,  if  this  provision 
had  been  in  force  at  the  time  of  the  making  of 
the  first-mentioned  contrivance." 

(l)  Sect.  19  (2),  proviso  (ii). 

(m)  Seet.  24. 

(»)  I.e.,  lat  July,  1912. 

(o)  I.e.,  notwithstanding  any  assignment. 
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CROWN  AND  UNIVERSITY  COPYRIGHT. 


Claims  of  the 
Crown. 


Bibles  and 
Prayer  Books. 


It  has  already  been  noticed  tha,t  printing,  on  its  first  introduction, 
was  considered  in  England,  as  in  other  countries,  to  be  a  matter 
of  State,  and  that  the  Crown  claimed  the  right  to  authoii&e  all 
species  of  publication  whatsoever  (a) .  When  the  Crown  lost  this 
prerogative,  it  still  claimed  the  exiclusive  right  to  print  certain 
works.  The  claim  has  been  made  in  respect  of  the  Authorised 
Version  of  the  Bible  («^),  the  Books  of  Common  Prayer,  Acts  of 
Parliament  (c)  and  other  Grovernment  publications,  law  books  (d), 
and  even  almanacks  (e).  The  King's  Printer  and  the  Universities 
of  Oxford  and  Cambridge  hold  patents  from  the  Crown  for  the 
printing  of  Bibles  and  Prayer  Books,  and  their  right  to  prevent) 
others  from  printing  these  works  is  well  established  (/).  Various 
reasons  have  been  given  for  the  existence  of  this  prerogative  of 
the  Crown.  Some  have  given  it  as  their  opinion  that  it  is  founded 
on  the  circumstance  of  the  authorised  translation  of  the  Bible 
having  been  actually  paid  for  by  King  James,  and  its  having  thus 
become  the  property  of  the  Crown.  Others  again  have  been  of 
opinion  that  it  is  to  be  referred  to  another  consideration,  namely, 
to  the  character  of  the  duty  imposed  upon  the  chief  executive 
officers  of  the  Government,  to  superintend  the  publication  of  the 
acts  of  the  legislature  apd  acts  of  state  of  that  description;  and 
also  of  those  works  upon  which  the  established  doctrines  of  our 
religion  are  founded,  that  it  is  a  duty  imposed  upon  the  first 
executive  magistrate,  carrying  with  it  a  corresponding  preroga- 
tive.    That  was  the  opinion  of  Lord  Camden  as  expressed  in  the 


(a)  Ante,  p.  5. 

lb)  Universities  of  Oxford  and  Cambridge  v.  liichardson  (1802),  6  Ves. 
689;  Manners  v.  Blair  (1828),  3  Bli.  N.  S.  391;  Re  Red  Letter  Testament 
(1900),  17  T.  L.  E.  1. 

(o)  Baskett  v.  Cambridge  University  (1758),  1  W.  Bl.   105. 

Id)  Roper  v.  Streater  (1672),  Skin.  234;  Millar  v.  Taylor  (1769),  4  Burr. 
2303. 

(e)  Stationers'  Co.  v.  Partridge  (1709),  10  Mod.  105;  see  Gurney  v.  Zongman 
(1806),  13  Ves.  508. 

(/)   See  eases  cited  above  in  note  (b). 
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case  of  Donaldson  v.  Becket  (g),  and  of  Chief  Baron  Skinner  in      t"-"'-  VI-  _ 
El/re  (wid  Strahan  v .  Carncm  (Ji) . 

No  attempt  has  ever  been  made  to  prevent  anj  person  from 
publishing  a  translation  of  one  book,  or  of  a  part  of  the  Bible, 
from  the  original  text,  and  enjoying  a  copyright  in  his  production. 
And,  with  respect  both  to  Acts  of  Parliament  and  Bibles,  any, 
one  is  at  liberty  to  print  them  either  in  whole,  or  in  part,  with 
notes,  provided  the  notes  are  ho(nd  fide  and  not  merely  illusory  {i) . 

With  regard  to  other  works  prepared  and  published  by  or  on  Copyright  in 
behalf  of  the  Government,  such  as  ordnance  maps,  blue  books,  &c.,  maps,  blue 
there  appear  to  have  been  no  decisions  under  the  old  law,  but  it  ^°°^^'  &o. 
would  seem  that  the  Crown  could  only  have  been  entitled  to  copy- 
right therein  ,under  the  general  provisions  of  the  Copyright  Acts, 
which  primarily  gave  the  copyright  to  the  author  (fe) . 

The  Act  of  1911  now  provides  (Z)  that,  without  prejudice  to  ProTisionsof 
any  rights  or  privileges  of  the  Crown,  where  any  work  has,  whether 
before  or  after  the  commencement  of  the  Act  (m),  been  prepared 
or  published  by  or  under  the  direction  or  control  of  His  Majesty 
or  any  Government  department,  the  copyright  in  the  work  is, 
subject  to  any  agreement  with  the  author,  to  belong  to  His 
Majesty,  and  in  such  case  is  to  continue  for  a  period  of  fifty 
years  from  the  date  of  the  first  publication  of  the  work. 

This  section,  therefore,  whilst  preserving  any  special  copy-  Effect  of  these 
rights  of  the  Crown,  as  in  the  case  of  the  Bible  and  Prayer  Book, 
vests  the  copyright  in  all  other  works  prepared  by  or  on  behalf 
of  the  Government,  in  the  Crown,  whether  or  not  the  actual  author 
of  the  work  was  ,under  a  "  contract  of  service  "  with  the  Crown  {n), 
and  the  period  of  copyright  is  to  be  a  gross  period  of  fifty  years' 
"  from  the  date  of  the  first  publication  of  the  work."  This  is  the 
only  case  under  the  Act  in  which  copyright  dates  from  publica- 
tion. There  are  no  express  provisions  in  the  Act  relating  to  un- 
published works  belonging  to  the  Crown,  but  any  copying  of  these 
would  probably  be  in  breach  of  confidence  (o) . 

The  rights  of  the  Crown  in  Government  publications  would  be  ^easury 
enforced    by   the   Treasury  (p^),   but   the   Treasury   does   not,   in  1887  and 


1912. 


{g)   (1774),  i  Burr.  2408. 

(Ji)  Exchequer,  1781,  cited  6  Ves.  697,  and  reported  in  6  Bao.  Abr.  tit. 
Prerogative,  509. 

(i)  Baslcett  v.   damhridge  University  (1758),  1  W.  Bl.  105.. 

(Jc)  Ante,  p.  17.  This  is  subject  to  sect.  18  of  the  Literary  Copyright  Act, 
1842  {ante,  p.  17). 

(?)  Sect.  18.  («)  I-e.,  1st  July,  1912;  see  sect.  37. 

(»)  Sect.  5  (1).  (o)  Sect.   31. 

(p)  This  only  applies  to  works  belonging  to  the  Crown  in  its  corporate 
capacity.  The  King,  in  his  personal  capacity,  has  the  same  rights  as  the 
subject.     {Prince  Albert  v.  Strange  (1849),  1  H.  &  T.  1.) 
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practice,  enforce  all  its  rights.  The  practice  with  regard  to  Crown 
copyrights  has  been  defined  by  two  Treasury  Minutes  dated  re- 
spectively the  31st  August,  1887,  and  the  28th  June,  1912.  .By 
the  first  Minute  Government  publications  were  divided  into  the 
following  clasees: — 

1 .  Reports  of  Select  Committees  of  the  two  Houses  of  Parlia- 
ment, or  of  Royal  Commissions. 

2.  Papers  required  by  statute  to  be  laid  before  Parliament, 
e.g.,  Orders  in  Council,  Rules  made  by,  Government  Departments, 
Accounts,  Reports  of  Government  Inspectors. 

3.  Papers  laid  before  Parliament  by  Command,  e.g.,  Treaties, 
Diplomatic  Correspondence,  Reports  from  Consuls  and  Secre- 
taries of  Legation,  Reports  of  Inquiries  into  Explosions  or 
Accidents,  and  other  Special  Reports  made  to  Government  De- 
partments. 

4.  Acts  of  Parliament. 

5.  Official  books,  e.g.,  King's  Regulations  for  the  Army  or 
Navy. 

6.  Literary  or  quasi-literary  works,  e.g.,  the  Reports  of  the 
"  Challenger  "  Expedition,  the  Rolls  Publication,  the  State  Trials, 
the  "  Board  of  Trade  Journal." 

7.  Charts  and  Ordnance  Maps. 

According  to  the  Minute  of  1912  (g)  the  Crown  copyright  in 
works  falling  within  any  of  the  last  three  classes  will  generally  be 
strictly  enforced,  and  such  works  will  bear  an  indication  on  the 
title  page  that  the  copyright  is  reserved.  In  the  case  of  publica- 
tions falling  within  any  of  the  first  four  classes,  no  steps  will 
ordinarily  be  taken  to  enforce  the  rights  of  the  Grown  in  respect 
of  copyright,  but  without  prejudice  to  the  right  to  take  proceedings 
in  exceptional  circumstances .  Acts  of  Parliament  must  not,  how- 
ever, except  when  published  under  the  authority  of  the  Govern- 
ment, purport  on  the  face  of  them  to  be  published  by  authority  (r) . 

Upon  the  introduction  of  the  art  of  printing  into  England  by 
Henry  VI.  a  press  was  set  up  in  Oxford;  and  an  important 
dominion  over  the  publication  of  books  was,  for  many  years,  very 
naturally  assumed  by  that  learned  body.    The  sway  was  extended 


(^q)  Set  out  in  full  in  Appendix  B. 

(r)  On  the  23rd  October,  1913,  a  person  was  convicted  at  the  Gruildhall  of 
piracy  of  the  four  mile  Ordnance  survey  map  and  ordered  to  pay  a  fine  of  40s. 
with  15  guineas  costs,  and  also  to  give  up  or  destroy  all  remaining  copies.  (Jt. 
v.  Miitch,  Times,  24th  Oct.  1913.) 
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to  the  sister  university,  and  increased  in  power  by  charters  and      Cap.  VI. 
grants  conferred  upon  them  by  the  liberality  and  bounty  of  several 
kings. 

Immediately  after,  and  in  consequence  of,  the  decision  of 
DoTuMson  V.  Becket  (s),  the  universities  hastened  to  Parliament, 
and  in  the  same  year  obtained  an  Act  (t)  for  enabling  the  two 
universities  in  England,  the  four  universities  in  Scotland,  and  the 
several  colleges  of  Eton,  Westminster,  and  Winchester,  to  hold  in 
perpetuity  their  copyright  in  books  given  or  bequeathed  to  them 
for  the  advancement  of  useful  learning  and  other  purposes  of 
education. 

The  right  was  to  exist  in  all  such  books  as  had,  before  the  year 
1775,  or  should  thereafter,  be  given  or  bequeathed  by  the  authors 
of  the  same,  or  their  representatives,  to  or  in  trust  for  those  uni-^ 
versities,  or  any  college  or  house  of  learning  within  them,  or  to  or 
in  trust  for  the  colleges  of  Eton,  Westminster,  and  Winchester, 
or  any  of  tkem,  for  the  beneficial  purpose  of  education  within 
them  or  any  of  them. 

The  exception  in  favour  of  the  universities  and  colleges  was 
to  extend  only  to  their  own  books,  so  long  as  they  arc  printed  at 
the  college  press  and  for  their  sole  benefit;  and  any  delegation  of 
the  right  was  to  work  a  forfeiture,  and  the  privilege  become  of  no 
effect. 

A  power  was  given  by  the  Act  to  the  universities  to  sell  or  As  to  printing' 
dispose  of  the  copyrights  given  or  bequeathed  to  them,  but  if  they 
should  delegate,  grant,  lease,  or  sell  the  copyright  of  any  book,  or 
allow  any  person  to  print  it,  their  privilege  was  to  cease  to  exist. 
The  copyright  of  any  work  presented  to  the  universities  was 
required  to  be  registered  at  Stationers'  Hall  within  two  months 
after  any  such  gift  should  come  to  the  knowledge  of  the  officers 
of  the  universities.  And  special  penalties  were  imposed  for  any 
infringement  of  copyright. 

By  an  Act  passed  in  the  forty-first  year  of  Geo.  III.  c.  107, 
a  similar  copyright  was  given  to  Trinity  College,  Dublin,  and 
by  the  27th  section  of  the  Literary  Copyright  Act,  1842  (u),  the 
rights  of  the  respective  universities  and  colleges  above  enumerated 
were  saved  from  the  operation  of  that  Act. 

It  is  now  provided  by  sect.  33  of  the  Copyright  Act,  1911,  that  Provisions  of 
nothing  therein  contained  is  to  deprive  any  of  the  universities 

(s)   (1774),  4  Burr.  2408,  ante,  p.  3. 
(0  15  Geo.  III.  u.  53. 
(m)  5  &  6  Vict.  0.  45. 
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'"^''-  ^-  and  colleges  mentioned  in  the  Copyright  Act,  1775  (a;),  of  any 
copyright  they  already  possess  undpr  that  Act,  but  the  remedies 
and  penalties  for  infringement  of  any  such  copyright  is  to  be 
under  the  Act  of  1911  and  not  under  the  Act  of  1775.  The  effect 
of  this  provision  is  to  preserve  all  existing  perpetual  copyrights, 
subject  to  the  old  conditions  against  sale  and  as  to  printing,  but 
to  prevent  any  new  perpetual  copyrights  being  created. 

(»)  No  mention  is  made  of  the  41  Geo.  III.  e.  107,  which,  however,  is  not 
repealed. 
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The  Act  of  1911  having  repealed  all  previous  statutes  conferring  Protection  of 
copyright  {a),  and  it  being  provided  that  no  person  is  to  be  rj^^t™^ 
entitled  to  copyright  or  any  similar  right  in  any  work,  whether 
published  or  unpublished,  otherwise  than  under  and  in  accordance 
with  the  provisions  of  the  new  Act  (&),  it  was  necessary  to  make 
special  provisions  with  regard  to  works  which  were  at  the  date 
when  that  Act  came  into  operation  entitled  to  protection  against 
piracy.  Accordingly,  sect.  24,  sub-sect.  1,  enacts  that  "where 
any  person  is  immediately  before  the  commencement  of  this 
Act  (c)  entitled  to  any  such  right  in  any  work  as  is  specified  in 
the  first  column  of  the  First  Schedule  to  this  Act,  or  to  any  in- 
terest in  such  a  right,  he  shall,  as  frpm  that  date,  be  entitled  to  the 
substituted  right  set  forth  in  the  second  column  of  that  Schedule, 
or  to  the  same  interest  in  such  a  substituted  right,  and  to  no  other 
right  or  interest,  and  such  substituted  right  shall  subsist  for  the 
term  for  which  it  would  have  subsisted  if  this  Act  had  been  in 
force  at  the  date  when  the  work  was  made  and  the  work  had  been 
one  entitled  to  copyright  thereunder." 

The  Schedule  referred  to  in  this  clause  provides  that,  where  The  substi- 
"  copyright  "  exists  in  any  work,  other  than  a  dramatic  or  musical    "  ^   "^  '"■ 
work,  or  where,  in  the  case  of  a  dramatic  or  musical  work  both 
"copyright"  and  "performing  right"  exist  in  the  same  person, 
the  substituted  right  is  to  be  "  copyright  as  defined  by  this  Act." 
For  the  purposes  of  this  Schedule  "  copyright "  in  the  case  of  a 

(a)  Sect.   36. 

(i)  Sects.  31  and  24  (3). 

(c)  I.e.,  1st  July,  1912  (s.  37  (2)).  In  applying  the  Act  to  foreign 
countries,  an  Order  in  Council  may  make  any  modifications  which  may  appear 
to  be  necessary  with  regard  to  existing  works  (sect.  29  (1)  (vi)),  but  none  of 
the  Orders  in  Council  which  have  so  far  been  made  has  altered  the  date  in  this 
portion  of  the  section.  Consequently,  even  the  works  published  in  countries 
(e.g.,  Denmark)  which  have  only  obtained  Orders  in  Council  after  the 
1st  July,  1912,  become  retrospectively  entitled  to  copyright  from  that  date; 
but  by  a  shifting  of  the  date  in  sect.  24  (1),  proviso  (b),  to  the  date  of  the 
Order  in  Council,  the  rights  of  persons  who  have  incurred  expenditure,  &c.  are 
preserved. 
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work  which,  according  to  the  law  in  force  immediately  before 
the  commencement  of  the  Act  of  1911  has  not  been  published 
before  that  date  and  statutory,  copyright  wherein  depends  on 
publication,  includes  the  right  at  common  law  (if  any)  to  restrain 
publication  or  other  dealing  with  the  work;  and  "performing 
right"  in  the  case  of  a  work  which  has  not  been  performed  in 
public  before  the  commencement  of  the  Act,  includes  the  right  at 
common  law  (if  any)  to  restrain  the  performance  thereof  in  public. 
The  Schedule  goes  on  to  provide  that  a  person  who  has  vested  in 
him  at  the  commencement  of  the  Act  the  "copyright,"  but  not 
the  "  performing  right,"  in  a  musical  or  dramatic  work  is  to  obtain 
in  substitution  for  his  old  rights  "copyright  as  defined  by  this 
Act,  except  the  sole  right  to  perform  the  work  or  any  substantial 
part  thereof  in  public";  and,  vice  versa,  a  person  who  has  the 
"performing  rights,"  but  not  the  "copyright,"  in  such  a  work 
is  to  obtain  ''  the  sole  right  to  perform  the  work  in  public,  but 
none  of  the  other  rights  comprised  in  copyright  as  defined  by 
this  Act."  The  general  effect,  therefore,  is  to  attach  any  new 
rights  given  by  the  Act,  such  as  the  rights  of  converting  a 
dramatic  work  into  a  novel  and  making  records,  perforated  rolls, 
cinematograph  films  (d)  and  so  forth,  to  the  owner  of  the  "  copy- 
right," in  preference  to  the  owner  of  the  "performing  rights." 
In  the  case  of  an  essay,  article,  or  portion  forming  part  of  and 
first  published  in  a  review,  magazine,  or  other  periodical  or  work  of 
a  like  nature  before  the  commencement  of  the  Act,  the  substituted 
"copyright"  conferred  by  the  Act  is  to  be  subject  to  any  right 
of  publishing  the  essay,  article  or  portion  in  a  separate  form  to 
which  the  author  was  entitled  at  the  commencement  of  the  Act, 
or  would,  if  the  Act  had  not  been  passed,  have  become  entitled 
under  sect.  18  of  the  Copyright  Act,  1842  («). 

The  crucial  date  under  sect.  24  is  the  1st  July,  1912 — the 
date  of  the  commencement  of  the  Act.  With  the  sole  exception 
of  "  records "  (/),  no  works  which  were  not  entitled  to  either 
common  law,  or  statutory,  copyright  on  that  date  receive  any 
protection  under  the  new  Act  {g) .     For  the  purpose,  therefore,  of 


(d)  As  to  the  application  of  these  provisions  to  cinematography,  see  ante, 
p.  253;  and  as  to  the  special  provisions  of  the  Act  relating  to  "  records  "  made 
before  the  Act,  see  ante,  p.  270.  « 

(e)  See  note  to  First  Schedule  of  the  Copyright  Act,  1911.  As  to  sect.  18 
of  the  Copyright  Act,  1842,  see  ante,  p.  17. 

(/)  Ante,  p.  279. 

(^)  This  is  contrary  to  Art.  18  of  the  Berlin  Convention,  which  requires 
that  all  works  shall  be  protected  unless  at  the  date  when  the  Convention 
comes  into  force  they  have  ceased  to  be  protected  in  their  country  of  origin 
"  through  the  expiration  of  the  term  of  protection,"  and,  seinble,  for  no  other 
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asoertaining  whether  or  not  a  work  was,  prioir  to  the  1st  J  uiy,     Cap.  VII. 
1912,  entitled  to  protection  or  not,  it  will  be  neoeissary  to  refer 
to  the  old  law.    A  general  resume  of  that  law  has  been  given  in 
a  previous  chapter  (h),  and  the  same  may,  be  conveniently  sum- 
marized as  follows: — ■ 

1 .  Unpublished  works  were  protected  at  common  law,  and  any, 
work  (i)  unpublished  on  the  1st  July,  1912,  is,  therefore,  protected 
under  the  new  Act.  i 

2.  Literary  works,  including  the  literary  rights  in  musical  and 
dramatic  works,  were  protected  during  the  life  of  the  author  and 
for  a  period  of  seven  years  after  his  death,  or  during  a  gross  period 
of  forty-two  years  from  publication,  whichever  was  the  longer 
period.  Any  such  work  published  after  the  1st  July,  1870,  or 
any  work  of  which  the  author  died  on  or  after  the  1st  July,  1905, 
is,  therefore,  protected  under  the  new  Act,  notwithstanding  that 
there  had  been  no  registration  of  the  copyright  (fc) .  Inasmuch, 
however,  as  registration  was  necessary  before  any  action  could  be 
brought  in  respect  of  infringement  of  copyright,  it  has  been  held 
that  no  action  will  lie  under  the  new  Act  in  respect  of  infringe- 
ments which  occurred  prior  to  its  commencement,  unless  the  copy- 
right had  been  registered  under  the  repealed  Act  of  1842  (Z). 

3.  Speeches  and  lectures  delivered  in  public  and  without  re- 
strictions lost  all  right  to  protection,  unless  certain  onerous 
formalities  were  complied  with  (m) .  But  a  report  of  a  speech 
might  be  entitled  to  copyright  (n) . 

4.  Performing  rights  were  only  recognized  in  the  case  of 
dramatic  or  musical  works.  The  term  of  copyright,  if  these  works 
were  published  in  manuscript,  was  for  the  life  of  the  author  and 
seven  years  after  his  death,  or  for  a  gross  period  of  forty  years 
from  the  date  of  the  first  public  performance  of  the  work.  If 
the  work  had  not  been  published  in  manuscript,  the  term  of  the 
'performing  rights  was  uncertain  (o).  In  the  case  of  musical 
works — not  of  dramatic  works — it  was  essential  to  the  preserva- 
tion of  performing  rights  that  a  notice  of  reservation  of  those 
rights  should  be  printed  on  the  title  page  of  every  publication 

reason  whatsoever.  Great  Britain,  therefore,  in  adhering  to  the  Berlin  Con- 
vention has  stipulated  that  she  shall  not  be  bound  by  Art.  18.  See  Chapter 
on  "  International  Copyright,"  post,  Part  IV.  Chapter  I. 

(A)  Part  I.  Cap.  III. 

?i)  But  as  to  paintings,  drawings  a,nd  photographs,  see  p.  288. 

(fc)  Savory  v.  World  of  Golf  (1914),  83  L.  J.  Ch.  824. 

(I)  Evans  v.  Morris,  (1913)  W.  N.  58. 

(m)  Ante,  p.  18. 

(«)  Walton  V.  Lane,  (1900)  A.  C.  539. 

(o)  Ante,  p.  18. 
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Cap.  VII.  (j-f  g^  work  published  after  1882.  No  musical  work,  therefore, 
published  after  1882,  but  before  the  1st  July,  1912,  which  omitted 
to  print  such  notice  of  reservation  obtains  any  performing  rights 
under  the  new  Act  (p) . 

5.  Engravings  were?  protected  for  a  period  of  twenty-eight 
years  from  the  day  of  first  publication,  provided  the  name  of  the 
author  and  the  date  of  first  publication  was  printed  on  each  copy. 
In  order,  therefore,  to  be  entitled  to  protection  under  the  new  Act, 
engravings  must  have  been  published  since  the  30th  June,  1884, 
and  have  had  the  name  of  the  author  and  date  of  firat  publication 
printed  on  every  copy  (g) . 

6 .  Sculptures  were  protected  for  fourteen  years  after  first  pub- 
lication, and  for  a  further  fourteen  years  if  the  sculptor  was  still 
living  at  the  expiration  of  the  first  period  and  had  not  assigned 
his  copyright,  hut  the  name  of  the  sculptor  and  date  of  first 
publication  had  to  be  put  upon  the  work  (r).  The  following 
works  of  sculpture,  therefore,  receive  no  protection  under  the  new 
Act,  viz.:  (a)  all  works  published  before  the  1st  July,  1884; 
(b)  all  works  published  between  the  30th  June,  1884,  and  the 
1st  July,  1898,  unless  the  author  were  living  fourteen  years  after 
first  publication  and  had  not  assigned  his  copyright;  and  (c)  all 
works  published  before  the  1st  July,  1912,  which  did  not  bear 
the  name  of  the  sculptor  and  date  of  first  publication. 

7 .  The  law  with  regard  to  paintings,  drawings,  and  photographs 
was  peculiar  (s) .  The  statutory  term  was  during  the  life  of  the 
author  and  for  seven  years  after  his  death,  and  this  statutory 
copyright  commenced  from  the  date  of  the  making  of  the  work, 
whether  the  same  was  published  or  unpublished,  and  although,  if 
the  work  were  unpublished,  a  common  law  copyright  existed 
alongside  the  statutory  copyright,  probably  the  common  law  copy- 
right ran  out  at  the  same  time  as  the  statutory  copyright. 
Further,  except  in  the  case  of  works  executed  on  commission, 
copyright  was  liable  to  be  destroyed  if  the  author  did  not,  upon 
the  occasion  of  the  first  sale  of  his  work,  reserve  the  copyright  to 
himself  in  writing.  It  consequently  follows  that  no  painting, 
drawing  or  photograph  made  before  1st  July,  1912,  will  be  en- 
titled to  protection  under  the  new  Act  (a)  if  the  author  died  before 
1st  July,  1905,  or  (b)  if  the  author  failed  to  reserve  the  copyright 
in  his  work  on  the  occasion  of  the  first  sale  of  his  work,  and  the 
work  was  not  executed  on  commission .    No  action  could  be  brought 

(p)  But  would  seem  to  be  entitled  to  protection  in  countries  belonging  to 
the  Copyright  Union  under  Art.  18  of  the  Berlin  Convention. 

(<?)  Ante,  p.  19,  (>•)  Ante,  p.  20,  (s)  Ante,  p.  20. 
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in  respect  of  any  infringement,  committed  prior  to  the  date  when  Cai;.  Vll. 
the  copyright  was  registered,  but  the  copyright  itself  was  not 
imperilled  by  failure  to  register.  Therefore  the  owner  of  the  copy- 
right can  sue  in  respect  of  any  infringement  committed  after  {t), 
but  not  before  (m),  the  1st  July,  1912,  notwithstanding  that  the 
copyright  was  not  registered  under  the  Act  of  1862. 

8.  Works  of  architecture  (except  architects'  plans,  which  were 
protected  as  artistic  works),  choreographic  works,  pantomimes, 
and  mechanical  contrivances  for  reproducing  sounds  (cb)  were  not 
entitled  to  any  protection  before  the  Act  of  1911,  and,  with  the 
exception  of  mechanical  contrivances  («/),  none  of  th^e  works,  if 
made  or  published  before  the  1st  July,  1912,  will  be  entitled  to 
protection  under  the  Act  of  1911. 

Although  no  right  which  has  expired  before  the  1st  July,  1912,  •^^^'''S^,,  , 
•11   1  •      T  •    ,  •     •  ,  n  -n  •         1       ngttsentitied 

Will  be  revived,  any  right  existing  on  that  day  will  receive  the  to  benefit  of 

benefit  of  the  more  generous  treatment  given  by  the  new  Act,  both  ™^^ion 
as  regards  length  of  term  and  increase  of  protection.  The  sub- 
stituted right  or  interest  in  that  right  vests  in  the  first  instance 
in  the  person  in  whom  the  old  right  or  interest  was  vested  imme- 
diately prior  to  the  1st  July,  1912,  and  such  substituted  right  is 
to  "  subsist  for  the  term  for  which  it  would  have  subsisted  if  this 
Act  had  been  in  force  at  the  date  when  the  work  was  made  and 
the  work  had  been  entitled  to  copyright  thereunder,"  subject, 
however,  to  the  modification  referred  to  in  sect.  3  to  the  effect  that 
in  the  case  of  a  work  in  which  copyright  subsisted  on  the  16th 
December,  1911 — the  date  of  the  passing  of  the  Act  (z) — the  date 
when  the  right  to  reproduce  the  work  upon  payment  of  a  royalty — 
assuming  it  to  be  a  work  to  which  the  proviso  to  sect.  3  applies  (a) 
— is  to  be  thirty  years,  instead  of  twenty-five  years,  after  the 
author's  death. 

These  provisions  may  operate  in  derogation  of  existing  rights.  New  Act  may 
Thus,  under  the  old  law,  a  photograph  was  entitled  to  copyright  derogation -of 
during  the  life  of  the  author  and  for  seven  years  after  his  death,  ^S^^. 
whereas  under  the  Act  of  1911  the  period  of  copyright  in  a  photo- 
graph is  fifty  years  fi'om  the  making  of  the  negative  (&).     The 

(f)  Savory  v.  World  of  Golf  (1914),.83  L.  J.  Ch.  824. 

(«)  Evans  v.  Morris,  (1913)  W.  N.  58. 

(a;)  QucBre  as  to  cinematograph  works,  see  ante,  p.  248. 

(y)  Ante,  p.  270. 

(a)  N.B.— Not  the  date  of  the  "commencement"  of  the  Act.  In  the  case 
of  a  work  made  between  the  16th  December,  1911,  and  the  ist  July,  1912,  the 
period  of  restricted  copyright  will  begin  twenty-five  years  after  the  author's 
death. 

(a)  As  to  which,  see  ante,  p.  102. 

(J)  Sect.  21,  ante,  p.  100. 

C.  19 
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Cap.  VII.  copyright  in  a  photograph  made  more  than  fifty  years  before  the 
let  July,  1912,  therefore,  instantly  lost  its  copyright  although 
its  author  might  still  have  been  living  or  have  died  since  the 
1st  July,  1905.  Again,  under  the  old  law,  the  owner  of  the  copy- 
right had  an  exclusive  copyright  during  the  entire  period  allowed 
by  the  law,  but,  under  the  new  Act,  the  copyright  is  only  a 
qualified  one  after  thirty  years  have  elapsed  since  the  author's 
death.  The  author  of  a  literary  or  dramatic  work  had,  under  the 
,  old  law,  a  period  of  exclusive  copyright  lasting  for  at  least  forty 
years  from  the  date  when  he  first  published  his  work.  If,  there- 
fore, an  author  published  a  book  in  1880,  and  died  on  or  before  the 
1st  July,  1882,  under  the  old  law  the  book  would  have  been  entitled 
to  an  exclusive  copyright  until  the  year  1922,  but  the  effect  of  the 
new  Act  would  be  that  immediately  upon  the  commencement  of 
the  Act,  anybody  would  have  the  right  to  reproduce  the  book  upon 
payment  of  a  royalty  (c) . 
Cases  in  On  the  other  hand,  there  appears  to  be  at  least  one  case  in  which 

ing  rights  "     ^^^  author  who  has  made  his  work  prior_  to  the  commencement  of 

gain  greater     the  Act  is  better  off  than  if  he  had  made  it  after  that  date,  namely, 
benefit  than  if  .  .  ,  .  ,  ,  ■  ,      , 

made  after       a  foreign  author  who  was  not  resident  m  any  place  to  which  the 

the  new  Act.  Copyright  Act,  1911,  extends  at  the  time  of  his  making  his  work. 
We  have  seen  that  such  a  person,  if  he  made  his  work  after  the  com- 
mencement of  the  Act,  would  be  entitled  to  no  protection  under 
the  Act  until  he  published  his  work  (d) .  There  seems  to  be  no 
ground  for  thinking  that  a  foreigner  was  not  entitled,  under  the 
old  law,  to  common  law  copyright  in  England  for  his  unpublished 
works,  and,  therefore,  the  effect  of  sect.  24  (1)  of  the  new  Act 
seems  to  be  to  give  to  all  foreigners  whose  works  were  made  before 
the  commencement  of  that  Act  copyright  in  their  works  until 
first  published  elsewhere  than  in  a  place  to  which  the  Act  extends. 

No  action  lies       It  is  to  be  noticed  that  under  sect.  24  (1)  it  is  only  in  relation 

for  an  .         '  . 

iii'ringcmeut    to  the  term  of  copyright  that  the  Act  is  to  be  deemed  to  have 
prior  to  the      jjggj^  "  jjj  force  at  the  date  when  the  work  was  made."    The  Act 

Ai;t,  which 

was  not  an  of  1911,  however,  as  has  been  pointed  out,  not  only  generally  gives 
uiiderol™law.  ^  longer  period  of  protection  than  under  the  old  law,  but  it  also 
makes  certain  dealings  with  a  work  to  be  infringements  of  copy- 
right which  were  not  infringements  under  the  old  law,  e.g., 
dramatization  of  a  novel,  making  cinematograph  films  or  mechani- 
cal contrivances  for  reproducing  musical  works  (e).  It  is  clear 
that  the  owner  of  the  substituted  right  conferred  by  sect.  24  cannot 

(e)  Sect.  3,  proviso.  (d)  Ante,  p.  27. 

(e)  The  rights  of  owners  of  existing  works  in  relation  to  making  of  records 

are  spooiallj'  dealt  with  by  sect.  19-;  see  antf.  p.  270,  '     ■ 
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sue  in  respect  of  any  act  committed  prior  to  the  commenoement     CAf.  VII. 

of  the  Act  of  1911  which  was  not  an  infringement  of  copyright 

at  the  date  when  the  act  was  committed.    "Dnder  the  new  Act, 

however,  copyright  is  infringed  not  merely  by  the  act  of  copying 

a  work,  but  also  by  such  acts  as  publicly  performing  a  work,  or 

selling,  distributing  or  importing  copies  of  works  which  are  known 

to  infringe  copyright  (/) .     The  draughtsman  of  the  Act  would 

appear    to   have   been    under  the  impression  that  the  vendor  or 

importer  of  an  article  which  did  not  infringe  copyright  at  the 

date  when  it  was  made,  but  which  would  have  infringed  copyright 

if  it  had  been  manufactured  after  the  Act,  would  be  exposed  to  an 

action  for  infringement  under  sect.  2  (2)  of  the  Act.     The  case 

of  MoncTcton  v.  Pathe  Freres  (g)  supports  this  view,  but  we  have 

seen  reasons  for  doubting  whether  this  case  correctly  decided  the 

point  in  question  (h),  particularly  having  regard  to  the  section 

of  the  Act  which  defines  an  "  infringing  "  copy  a^  one  "  made  or 

imported  in  contravention  of  the  provisions  of  this  Act"  (^). 

Whether  this  be  so  or  not,  the  Act  contains  special  provisions,  Protection 
I'lii-  I.  •  II-  j°^  vested 

inserted  with  the  object  of  pre^'^enting  persons  who  have  incurred  interests. 

expense  before  the  Act  from  suffering  loss  by  reason  of  the 
increased  protection  given  by  the  Act.  By  proviso  (b)  to 
sect.  24  (1)  it  is  enacted  as  follows: — 

"  Where  any  person  has,  before  the  twenty-sixth  day  of 
July  nineteen  hundred  and  ten  (fc),  taken  any  action  whereby 
he  has  incurred  any  expenditure  or  liability  in  connection 
with  the  reproduction  or  performance  of  any  work  in  a  manner 
which  at  the  time  was  lawful,  or  for  the  purpose  of  or  with 
a  view  to  the  reproduction  or  performance  of  a  work  at  a 
time  when  such  reproduction  or  performance  would,  but  for 
the  passing  of  this  Act,  have  been  lawful,  nothing  in  this 
section  shall  diminish  or  prejudice  any  rights  or  interest 
arising  from  or  in  connection  with  such  action  which  are  sub- 
sisting and  valuable  at  the  said  date,  unless  the  person  who 
by  virtue  of  this  section  becomes  entitled  to  restrain  such 
reproduction  or  performance  agrees  to  pay  such  compensation 
as,  failing  agreement,  may  be  determined  by  arbitration." 

(/)  Sect.  2  (2).  (?)  (1914)  1  K.  B.  395. 

(A)  Ante,  p.  273.  (0  Sect.  35  (1). 

(k)  This  was  the  date  when  the  Copyright  Bill  of  1910  was  first  inti-o- 
duced  into  Parliament.  The  Bill  was  subsequently  dropped,  but  manufacturers 
then  became  aware  of  the  Government's  intentions.  In  the  application  of  this 
provision  to  foreign  countries  which  obtain  hereafter  Orders  in  Council  under 
sect.  29  this  date  will  probably  be  altered  to  the  date  of  the  particular  Order  in 
Council' (see  Order  of  17th  March,  1913,  applying  the  Act  to  the  Netherlands, 
Appendix  E.,  post). 

^^  19   (2) 
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Cap.  YII. 

Comparison 
of  this  sec- 
tion with 
sect. 6  of 
49  &  60  Vict, 
c.  33. 


Oroeninga. 


The  International  Copyright  Aot,^  1886  (Z),  contained  a  provi- 
sion somewhat  similar  to  the  above.  That  Act  was  .passed  in 
Order  to  enable.  England  to  give  protection  to  works  published  in 
foreign  countries  by  means  of  Orders  in  Council  extending  the 
benefit  of  the-  British  Copyright  Acts  then  in  force  to  such 
countries.  Sect.  6  provided  that  the  author  and  publisher  of  any 
literarj-  or  artistic  work  first  produced  in  a  foreign  country  prior 
to  any  Order  in  Council  applicable  to  that  country  having  been 
made  should  be  entitled  to  the  same  rights  and  remedies  as  if  the 
provisions  of  the  Copyright  Acts  had  applied  to  that  country  at 
the  date  of  the  said  production;  but  this  right  was  subject  to  the 
following  proviso: — "  Provided  that,  where  any  person  has,  before 
the  date  of  the  publica,tioii  of  an  Order  in  Council,  lawfully  pro- 
duced any.  work  in  the  United  Kingdom,  nothing  in  this  section 
shall  diminish  or  prejudice  any  rights  or  interests  arising  from 
or  in  connection  with  such  production  which  are  subsisting  and 
valuable  at  the  said  date." 

Sect.  24  (1)  (b)  of  the  Act  of  1911  appears  to  have  a  wider 
scope  than  sect.  6  of  the  International  Copyright  Act,  1886.  The 
latter  section  applied  only  when  a  work  had  been  "  lawfully  pro- 
duced," whereas,  in  order  that  the  former  section  shall  apply,  it  is 
not  necessary  for  the  work  to  have  gone  so  far  as  actual  production, 
for  it  is  to  applj^  whenever  any  person  lias,  before  the  26th  July, 
1910,  "  taken  any  action  whereby  he  has  incurred  any  expendi- 
ture or  liability  in  connection  with  the  reproduction  or  perform- 
ance of  any"  work  in  a  manner  which  at  the  time  was  lawful  or 
for  the  purpose  of,  or  with  a  view  to,  the  reproduction  or  perform- 
ance of  a  work  at  a  time  when  such  reproduction  or  performance 
would,  but  for  the  passing  of  this  Act,  have  been  lawful."  Again, 
under  the  Act  of  1911  it  is  contemplated  that  the  owner  of  the 
new  rights  is  to  have  the  right  to  oompulsorily  buy  up'  the  rights 
and  interests  which  are  preserved,  a  feature  which  is  absent  from 
the  International  Copyright  Act,  1886. 

On  the  other  hand,  the  ■s\'ords  "  nothing  in  this  section  shall 
diminish  or  prejudice  any  rights  or  interest  arising  from  or  in 
connection  with  such  action  which  was  subsisting  and  valuable 
at  the  said  date  "  are  practically  identical  with  those  contained 
in  the  earlier  Act,  and  the  question  of  the  meaning  of  these  words 
in  that  Act  came  before  the  Courts  in  several  cases. 

In  the  case  of  Moiil  v.  Groeningsi^w),  the  plaintiff,  a  French 
subject,  had  composed  and  first  produced  in  France  a  musical 


(7)  49  &  50  Vict.  V.  33,  b.  6. 


(m)  (1891)  2  Q.  .B.  443. 
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composition  called  the  "  Caprice  Polka,"  which  did  not  become  Cap.  VII. 
entitled  to  copyright  in  England  until  after  an  Order  in  Council 
dated  the  28th  November,  188T.  -Before  the  date  of  that  Order, 
an  English  publisher,  named  Lafleur,  had  printed  and  published 
the  plaintiff's  work  in  England,  and  the  defendant,  a  bandmaster, 
had  purchased  a  copy  for  5s.  for  the  use  of  his  band,  and  had 
played  it  by  his  band  both  before  and  after  such  date.  In  an 
action  for  damages  for  the  infringement  'of  copyright  and  for 
an  injunction,  it  was  held  by  the  Court  of  Appeal,  affirming  the 
judgments  of  A.  L.  Smith  and  Grantliam,  J  J.,  that  there  was 
evidence  to  warrant  the  finding  that  the  defendant  had  an  interest 
arising  from  or  in  oonneotion  with  the  lawful  production  of  the 
work  in  the  United  Kingdom  which  was  subsisting  and  valuable 
when  the  Order  in  Council  was  published,  and  that  he  was,  there- 
fore, protected  by  the  proviso  to  sect.  6  of  the  Act  of  1886. 

Mr.  Justice  A.  L.  Smith,  in  his  judgment  in  the  Divisional 
Court,  pointed  out  that  the  Legislature  contemplated  a  distinction 
between  "rights"  and  "interests."  He  considered  that  the  word 
"  rights "  applied  to  the  case  of  a  person  who  had  bestowed 
original  labour  upon  a  work,  such  as  an  English  adapter  or  trans- 
lator of  a  foreign  work,  who  acquired  a  "right"  to  prevent  any 
other  person  from  copying  his  translation  or  adaptation,  and  was 
of  opinion,  accordingly,  that  Lafleuf  had  no  such  "rights." 
"But,"  he  proceeded  (ra),  "had  not  Lafleur  an  interest  arising 
from  or  in  connection  therewith?  If  the  publisher  of  a  work  had 
invested  capital  in  its  production,  and  depended  for  the  return 
of  that  capital  upon  the  sale  of  copies  in  stock,  or  it.  may  be  upon 
the  proceeds  of  a  second  edition,  and  was  in  such  a  position  upon 
December  2,  1887,  why,  I  ask,  has  he  not  an  'interest  arising 
from  or  in  connection  with  the  production  of  the  work  subsisting 
and  valuable'  upon  December  2,  1887?  In  my  judgment  he 
has,  and  that  it  was  to  meet  cases  such  as  these,  that  the  word 
'  interests '  was  inserted  in  the  proviso  in  contradistinction  to  the 
word  '  rights.'  He  has  a  direct  subsisting  pecuniary  interest  in 
the  continuation  of  the  production  or,  in  other  words,  in  connec- 
tion with  the  production;  and  sect.  6  enacts  that  this  interest  is 
not  to  be  diminished  or  prejudiced,  which  a  foreigner  could  dis- 
tinctly do  if  he  could  in  such  a  case,  by  means  of  the  Act  of 
1886,  stop  the  further  production  of  the  work.  This  instance 
of  a- publisher  by  no  means- exhausts  the  examples  which  might 
be  given  as  to  whom  the  proviso  would  apply,  but  it  suffices  to 

(»)  (1891)  2  Q.  B.  at  p.  449. 
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Cap:  VII.  accentuate  the  points  now  in  hand .  I  hold,  therefore,  that  Lafleur 
would  have  an  interest  within  the  true  reading  of  the  proviso 
aseuming  that  he  was  in  the  position  suggested  on  December  2, 
1887.  Now  comes  the  question  as  to  the  defendant.  Why  had 
not  he,  on  December  2,  1887,  an  '  interest  arising  from  or  in 
connection  with  the  performance '  of  the  polka  then  subsisting 
and  of  value?  For  the  reasons  above  given  he  had  no  'rights' 
within  the  proviso;  but  why  not  an  'interest'?  The  learned 
County  Court  judge  held  that  there  was  evidence  that  he  had  an 
interest  subsisting  and  of  value.  In  my  judgment  there  was 
evidence  that  he  had  an  interest  then  subsisting,  viz.,  an  interest 
to  recoup  and  to  obtain  a  return  for  the  outlay  he  had  been  put 
to  in  purchasing  the  piece,  in  training  his  band  in  its  performance, 
and  possibly  in  adapting  it  to  different  parts  for  his  men,  and 
that  this  interest  was  of  value .  Whether  there  be  such  an  interest 
of  value  must  in  each  case  depend  upon  the  facts  of  each  case. 
There  is  also  another  point,  which  is  this:  if  all  the  bandsmen  in 
the  kingdom  and  all  others  are  to  be  prevented  from  playing  this 
polka,  it  might  well  be  that  Lafleur's  interest  in  his  unsold  copies, 
if  such  there  be,  would  be  seriously  affected,  and  it  seems  to  me 
that  this  would  also  prevent  this  aotiqn  from  succeeding,  if  it 
were  proved  that  Lafleur  was  in  such  a  position  on  December  2, 
1887." 

Mr.  Justice  Grantham  likewise  was  of  opinion  that  an  English 
publisher  of  a  foreign  book  would  clearly  have  the  right  under 
the  section  in  question  to  sell  all  copies  unsold  at  the  date  of  the 
Order  in  Council,  at  least  until  his  present  edition  was  sold  out, 
and  he  gave  some  further  iUusti^tions  of  cases  to  which  lie  con- 
sidered the  section  would  apply.  "Next,"  he  said  (o),  "let  us 
take  the  case  of  a  manager  of  a  theatre.  He  trauislates  and  pro- 
duces on  the  stage  a  French  comedy  before  the  passing  of  the 
Act.  Can  it  be  said  that  he  ought  or  was  likely  to  be  preju- 
diced by  ex  post  facto  legislation,  and  that,  though  perhaps  only 
one  or  two  performances  had  been  given  and  none  of  the  initial 
expenses  of  reproduction  recouped  to  him,  yet  he  had  no  interests 
arising  out  of  that  production  which  were  subsisting  and  valuable 
at  the  date  of  the  coming  into  operation  of  the  Order  in  Council 
giving  the  foreigner  this  new  right?  Next  take  the  case  of  a 
composer  or  publisher  of  music  who  incurs  considerable  expense 
in  printing  some  musical  compositionB  for  a  band,  and  has  only 
sold  a  few  copies,  and  is  dependent  on  the  performance  of  the 

(o)  At  p.  452. 
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music  by  those  who  have  already  bought  it  to  popularise  the  music,  Cap.  VII. 
and  80  sell  the  remainder  of  his  edition.  He  was  completely 
within  his  legal  rights  in  the  publication  here  of  the  music.  Has 
he  no  interests  in  that  publication  which  would  be  legal  as  against 
an  English  composer  who  had  delayed  the  claim  of  and  thus  lost 
his  copyright?  And  if  be  has  as  against  him  this  right,  he  should 
have  the  same  right  as  against  the  foreigner  who  for  the  first  time 
was  being  treated  in  the  same  position  as  the  home  producer.  If 
the  publisher  has  this  right,  why  then  has  not  the  performer  of 
the  music  the  same  right  apparently  reserved  to  him  in  the  same 
spirit  by  this  proviso?  He  might  have  spent  days  in  teaching 
his  band  this  music.  He  might  have  spent  pounds  where  in 
this  case  shillings  were  spent  in  the  purchase  of  the  music,  and  he 
intended  probably,  as  in  this  case,  to  continue  the  performance  to 
recoup  himself  for  his  outlay,  and  to  enjoy  the  valuable  interests 
he  had  in  this  music  from  its  great  popularity.  Would  it  not  be 
right  to  preserve  his  vested  interests  as  well  as  those  of  the  pub- 
lisher of  the  book  first  mentioned,  or  the  theatrical  manager  who 
prepared  a  French  play  for  the  English  stage  ?  For  these  reasons 
my  judgment  must  be  for  the  defendant,  the  respondent." 

This  case  was  followed  by  Mr.  Justice  Chitty  in  Schemer  v.  ScAauer 
Field  (p) .  The  plaintiff,  a  German,  claimed  to  have  the  photo- 
graphic copyright  in  an  oil  painting  called  "  Lisette,"  produced 
in  Germany  before  December,  1885,  and  also  the  copyright  in 
a  photograph  of  "  Lisette  "  as  a  distinct  work  of  art.  In  January, 
1887,  some  months  before  the  Order  in  Council  extending  the 
benefit  of  the  International  Copyright  Act,  1886,  to  Germany 
came  into  operation,  the  defendants  registered  as  their  trade  mark 
for  candles,  a  photograph  of  "  Lisette "  on  a  small  scale,  with 
their  name  and  the  words  "  trade  mark  "  across  the  picture.  This 
trade  mark  was  extensively  used  by,  the  defendants  on  their  goods; 
it  was  also  reproduced  by  them  in  various  sizes  and  colours  by 
chromolithography  on  show  cards  and  trade  lists  for  the  purposes 
of  advertisements.  It  was  held  that  the  defendants,  as  the  pro- 
prietors of  the  trade  mark  had  an  "interest"  in  aidvertising  it, 
as  they  had  done,  by  means  of  the  show  cards  and  trade  lists;  that 
this  was  an  "interest"  arising  from  or.  in  connection  with  the 
trade  mark  itself,  which  was  subsisting  and  valuable  at  the  date 
of  the  publication  of  the  Order  in  Council,  and  that  the  defen- 
dants were  consequently  protected  by  sect.  6  of  the  Act,  and 
that  it  was  not  material  to  consider  the  date  at  which  these  show 

(p)  (1893)  1  Ch.  35, 
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cards  were  produced;  neither  was  it  material  that  there  was  a 
trifling  difference  between  the  show  cards  and  the  trade  mark, 
so  long  as  the  substance  of  the  trade  mark  had  been  honestly 
advertised. 

This  case  must  be  distinguished  from  Hanfstamgl  Art  Co.  v. 
Holloway  (g),  where  a  German  picture  had  been  used  for  the 
purpose  of  advertising  the  defendant's  well-known  pills,  but  not 
as  a  trade  mark.  It  would  appear — :though  it  is  not  distinctly 
stated  in  the  report — ^that  all  copies  printed  before  the  Order  in 
Council  came  into  operation  had  been  exhausted  and  that  the 
plaintiff's  complaint  was  in  respect  of  those  subsequently  printed. 
Mr.  Justice  Charles  held  that  the  defendant  had.  not  such  ;a 
"direct  subsisting  pecuniary,  interest"  in  the  continuation  of  the 
advertisement  as  to  bring  his  case  within  the  proviso  to  sect.  6, 
and  ho  granted  an  injunction  and  damages  to  the  plaintiffs. 

The  right  and  interest  must  not  only  have  been  subsisting  at 
the  crucial  date,  but  must  have  been  of  some  substantial  value. 
This  was  decided  in  a,  case  which  came  before  Mr.  Justice  Scrutton 
in  the  year  1913  (r).  Strauss'  opera  "  Die  Fledermaus  "  was  first 
published  in  Austria  in  the  year  1877,  at  a  time  when  there  was  no 
copyright  treaty  between  Great  Britain  and  Austria;  but  on  the 
24th  April,  1893,  such  a,  treaty  was  signed  (s),  which  came  into 
force  in  1894,  ajid  thereupon  the  work  beca.me  entitled  to  protection 
in  Great  Britain,  subject  to  the  saving  contained  in  sect.  6  of  the 
International  Copyright  Act,  1886,  in  favour  of  "rights  and 
interests"  which  were  "subsisting  and  valuable"  at  that  date. 
In  or  about  the  year  1877  the  defendants  printed  and  published  500 
copies  of  a,  waltz  taken  from  the  opera,  and  all  these  copies  were 
sold  before  1881 .  In  1881  they  printed  another  100  copies,  and 
in  1882  they  had  fifty  copies  still  in  stock.  After  that  date  there 
was  practically  no  demand  for  the  work,  and  no  further  copies  were 
printed  until  about  the  yea,r  1912,  at  which  date  the  defendants 
still  had  a,  few  soiled  copies  in  stock.  The  original  plates  had 
disappeared.  The  defendants  had,  also,  in  the  year  1878  published 
"  Die  Fledermaus  "  in  an  album  of  dance  music.  In  1880  they, 
printed  100  copies  of  this  album,  and  they  had  sixty-three  copies 
on  hand  in  1912.  The  learned  judge  was  clearly  of  opinion  that 
there  was  no  sale  for  the  albutai  between  1882  and  1894.    In  1910, 


(?)  (1893)  2  Q.  B.  1. 

(r)  Cranz  4'  Co.  v.  Sheard  ^'  Co.  (28th  May,  1913,  K.  B.  D.).  The  Editoi- 
has  hot  been  able  to  find  any  report  of  this  case  except  in  "  Le  Droit  d'Auteur," 
1914,  p.  69,  and  the  extracts  from  the  judgment  here  given  are  re-translated 
from  that  report, 

(s)  Appendix  B.,  post. 
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or  1911,  a.  new  libretto,  was  written  for  the  old  music  of  the  opera,  Cap.  VII. 
and  performed  under  the  title  of  "  The  Night  Birds,"  and  this 
brought  the  music  into  vogue  once  again,  and  thereupon  the  de- 
fendants published  500  copies  of  the  waltz,  printed  not  from  the 
old  plates,  but  from  a  photograph  taken  from  an  old  copy.  The 
plaintiffs,  in  whom  the  copyright  in  the  work  was  vested,  there- 
upon brought  an  action  for  infringement  of  the  copyright,  and  the 
defendants  sought  to  justify  their  actions  under  the  proviso  to 
sect.  6  of  the  International  Copyright  Act,  1886,  but  the  Court 
held  that  this  proviso  did  not  avail  them,  and  granted  an  injunc- 
tion with  £5  damages. 

In  reference  to  the  section  of  the  Act  of  1886,  Mr.  Justice 
Scrutton  remarked: — "According  to  the  terms  of  the  Act  the 
rights  and  interests  muist  be  'subsisting'  and  'valuable.'  It. is 
not  sufficient  that  the  interest  be  'subsisting,'  it  must  also  be 
'valuable.'  An  '  interest '  is  less  than  a 'right.'  One  understands 
by  it  something  which  does  not  create  any  right  recognised  by  the 
law,  but  which  would,  or  might,  be  transformed  into  such  by  ,an 
expenditure  of  capital  which  my  judgm'ent  would  render  useless. 
If  you  produce  an  edition  of  any  size  at  a  time  when  you  lawfully 
may  do  so,  and  if  a  decision  intervenes  which  prevents  you  from 
selling  it,  it  is  clear  that  your  interest  is  diminished  or  prejudiced. 
It  seems  to  me  that  any  interest  of  this  kind  would  have  some  value, 
having  regard  to  the  above  definition  of  the  meaning  of  '  interest ' ; 
but  Parliament  uses  the  words  '  interests  which  are  subsisting  and 
valuable,'  and  I  read  the  word  '  valuable '  as  implying  substantial 
value.  If  any  value  is  sufficient  the  word  'valuable'  was  mere 
surplusage,  because  any  subsisting  interest  would  have  some  value, 
even  though  it  might  be  worth  only  a  farthing,  and  Parliament 
does  not  intend  to  a^ow  an  interest  not  worth  a  farthing  to  affect 
the  issue.  The  interest  must  be  both  'subsisting  and  valuable.'  " 
After  reviewing  the  facts  above  set  out  the  judge  proceeded:  — 
"  Can  it  be  alleged  from  these  facts  that  any  rights  or  interests 
arose  from  such  publication  ?  There  existed  no  'rights,'  that  is 
admitted;  but  did  any  'interest'  exist  ?  In  1894  there  did  exist 
an  interest,  because  the  defendants  were  in  possession  of  a  certain 
number  of  copies,  the  exact  number  has  not  been  proved,  but  I 
believe  they  were  less  than  100.  I  think  that  was  sufficient  to 
create  an  interest.  I  incline  to  think,  therefore,  that  there  was  a 
'  subsisting '  interest  in  1894,  but  I  am  sure  that  that  interest 
co.uld  not  be  recognised  as  having  any  positive  value.  I  do  not 
think  that  at  that  time  any  musical  publisher  in  England  would 
have  given  Mr.  Sheard  sixpence  for  all  the  unsold  copies  he  then 
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Cap.  VII.     had  in  stock,  the  piece  was  out  of  fashioo,  like  so  manj  othera, 
and  it  remained  out  of  fashion  during  the  ensuing  twenty  years, 
and  it  only  came  into  fa,vour  when  Mr.  Beecham  once  again  intro- 
duced '  Die  Fledermaus '  into  England,  where  the  work  had  been 
forgotten  for  twenty  years .    I  consider,  then,  that  in  1894,  when 
the  Order  in  Council  relating  to  Austria  came  into  force,  that 
there    was    no    existing    interest    which    could    be    regarded    as 
'valuable.'  " 
Application         The  ea,S'es  above  referred  to  may  be  taken  as  illustrating  the 
to thene^^T^    nature  of  the  "  rights  "  and  "  interests  "  which  are  to  remain  un- 
Act.  prejudiced  under  the  Act  of  1911.    It  is  to  be  remarked  that  thei 

proviso  to  sect.  24  applies  to  a  case  where  "any  person"  has 
incurred  expenditure  or  liability,  so  that  not  only  the  rights  and 
interests  of  the  person  who  a,ctually  incurred  the  expenditure  or 
liability  are  safeguarded,  but  also  the  rights  and  interests  of  all 
persons  deriving  title  under  such  person.  Thus,  it  was  suggested 
in  Maul  v.  Groenmgs  (t)  that  not  only  were  the  interests  of  the 
publishers  of  the  music  protected,  but  also  the  interests  of  all 
persons  who  purchased  copies  of  the  piece,  even  though  they  pur- 
chased after  the  original  work  became  entitled  to  protection,  so 
that  purchasers  could  lawfully  perform  in  public  from  the  copies 
purchased  by  them.  The  ground  giVen  for  this  suggestion  ,was 
that  otherwise  the  interests  of  the  publisher  in  his  copies  would  be 
prejudiced,  for  purchasers  of  music  purchase  them  with  a  view  of 
performance,  and  to  deprive  the  publisher  of  his  market  amongst 
public  performers  would  reduce  his  chapces  of  clearing  off  his 
stock  (m)  .  The  sapie  argument  would  apply  with  almost  equal 
force  to  purchasers  of  dramatic  works  which  were  lawfully  pub- 
lished before  the  26th  July,  1910,  but  it  is  submitted  that  although 
prior  to  the  Act  of  1911  it  was  no  infringement  of  copyright  to 
dramatize  a  novel  (a;),  the  effect  of  the  proviso  to  sect.  24  is  not 
to  give  to  purchasers  of  books  purchased  from  a  stock  in  existence 
before  the  above-mentioned  date  any  right  to  dramatize  the  same 
after  that  date.  Novels  are  not  usually  purchased  with  the  object 
of  dramatizing  them,  and  to  deprive  the  publisher  of  his  power  to 
sell  a  novel  with  a  right  to  dramatize  the  same  could  hardly  restrict 
his  market  or  operate  to  the  iDrejudiee  of  any  right  or  interest  of 
his  which  was  subsisting  or  valuable  on  the  date  in  question.  On 
the  other  hand,  if  a  person  had  before  the  26th  July,  1910,  incurred 
expenditure  or  liability  in  actually  dramatizing  a  novel,  then  his 

(0  (1891)  2  Q.  B.  US,  453. 

(«)  Per  A.  L.  Smith,  J.,  (1891)  2  Q.  B.  at  p.  460. 

(a:)  Ante,  p.  19. 


WORKS  Ilsr  EJilSTENCE  BEFORE  THE  ACT  0:^  1911.  299 

rights   ;or   interests   (would   be   protected   under    the   proviso    to     Cap.  VII. 
sect.  24. 

The  sale,  after  the  oommencement  of  the  Act,  of  an  article  Can  works 
which  was  made  prior  to  that  date,  is.  clearly  legalised  by  this  J^^^^e  prior 
proviso  (b),  provided  the  making  of  it  was  no  infringement  of  to  the  Act 
copyright  at  the  time  when  the  article  was  made.    Whether,  there-  sold  after 
fore,  in  the  absence  of  that  proviso  there  is  anything  in  the  Act  *^  •'^''*  ^ 
which  would  have  prohibited  such  a  sale  is  not,  perhaps,  a  matter 
of  great  importance;  but  we  have  already  given  reasons  for  doubt- 
ing whether  a  sale  of  any  article  which  has  been  lawfully  made 
can  be  restrained  under  the  general  provisions  of  the  Act  («/),  and 
it  is  not  easy  to  find  any  words  in  sect.  24  specially  forbidding  the 
sale  of  works  lawfully  made  prior  to  the  oommencement  of  the 
Act  (z) .    Proviso  (b)  does  indeed  suggest  that,  under  certain  cir- 
cumstances, the  owner  of  the  copyright  is  to  be  entitled  to  restrain 
the  "reproduction"  or  "  perfoirmance  "  of  a  work  in  respect  of 
which  expenditure  or  liability  has  been  incurred  prior  to  the  Act, 
but  a  sale  is  neither  "reproduction"  nor  "performance"  (a). 

The  rights  and  interests  which  are  preserved  by  proviso  (b)  to  Compulsory 
sect.  24  must  not  be  exercised  if  "  the  person  who  by  virtue  of  this  acquisition 
section  becomes  entitled  to  restrain  such  reproduction  or  perform-  and  intei-ests 
ance  agrees  to  pay  such  compensation  as,  failing  agreement,  may  by^ect  ^ 
be  determined  by  arbitration."     Inasmuch  as  all  that  the  owner  24  (i)  (b). 
of  the  copyright  has  to  do  is  to  "agree"  to  pay  the  compensa- 
tion, (6),  presumably  as  soon  as  he  gives  notice  to  the  owner  of  the 
right  or  interest  preserved  of  his  willingness  to  compensate  him 
the  latter  wiU  be  unable  to  continue  to  reproduce  or  perform'  the 
work  in  which  he  has  such  right  or  interest,  except  at  the  peril 
of  an  action  for  infringement  of  copyright.     The  Act  gives  no 
guide  as  to  the  elements  to  be  considered  in  assessing  the  amount 
of  compensation  payable,  but,  presumably,  the  person  compensated 
has  a  right  to  receive  an  amount  which  will  be  sufficient  not  only 
to  indemnify  him  against  all  costs  and  liability  actually  incurred, 
but   also   to   compensate   him  for   loss   of   profits,   if   reasonably 
capable  of  assessment. 

(y)  Ante,  p.  273. 

(z).  "  It  is  a  fundamental  rule  of  English  law  that  no  statute  shall  bo  con- 
strued so  as  to  have  a  retrospective  operation  unless  its  language  is  such  as 
plainly  to  require  such  a  construction:  and  the  same  rule  involves  another  and 
subordinate  rule  to  the  effect  that  a  statute  is  not  to  be  construed  so  as  to  give 
a  greater  retrospective  operation  than  its  language  renders  necessary  ":  per 
Lindley,   L.  J.,  LauH  v.   Renad,   (1892)   3  Ch.  402,  at  p.   421. 

(a)  It  will  be  remembered  that  the  rights  of  composers  of  music  published 
prior  to  the  Act  in  respect  of  mechanical  reproduction  are  dealt  with  by  another 
section.    See  «»«fe,  p.  270.  ,     ,„    ^„.    ^,  ^       , 

(b)  Of.  sect.  3  (proviso)  and  sect.  19  (2)  (b),  where  the  expression  la 
«  has  paid." 
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C.u'.  VII, 
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It  is  reasonably  clear  that  if  the  oopyright  in  a  work  existing 
prior  to  the  commencement  of  the  Act  has  been  assigned,  the 
assignee,  and  not  the  assignor,  will  prima  facie  become  entitled  to 
all  the  new  rights,  such  as  the  right  of  authorising  adaptations 
for  cinematograph  purposes  (c),  dramatizing  novels,  and  publicly 
performing  works  other  than  dramatic  works,  but  the  increased 
term  of  copyright  is.  to  belong  to  the  a,uthor.  This  is  provided  for 
by  proviso  (a)  to  sect.  24  (1),  which  is  as  follows: — 

"  If  the  author  of  any  work  in  which  any  such  right  as  is 
specified  in'  the  first  column  of  the  First  Schedule  to  this  Act 
subsists  at  the  commencement  of  this  Act  has,  befrae  that 
date,  assigned  the  right  or  granted  any  interest  therein  for 
the  whole  term  of  the  right,  then  at  the  date  when,  but  for  the 
passing  of  this  Act,  the  right  would  have  expired  the  sub- 
stituted right  conferred  by  this  section  shall,  in  the  absence 
of  express  agreement,  pass  to  the  author  of  the  work,  and  any 
interest  therein  created  before  the  commenoement  of  this  Act 
and  then  subsisting  shall  determine." 
The  above  provision  only  applies  to  the  case  of  an  assignment 
or  grant  of  an  interest  covering  the  whole  term  of  copy^right.     If 
the  author  had  parted  with  his  oopyright  for  a  period  less  than 
the  whole  original  term,  he  would  have  a  reversionary  interest 
which  would  a,utomatically  confer  upon  him,  by  virtue  of  the 
ea,rlier  provisions  of  the  section,  the  substituted  right  which  would 
become  exercisea,ble  by  him  upon  the  falling  in  of  his  reversion. 
If,  however,  the  author  had  gra,nted  a  licence  to  one  person  for  a 
portion  of  the  old  term,  and  then  to  another  for  the  residue  of  that 
term,  it  is  conceived  that  he  would  have  granted  an  "  interest "  in 
his  copyright  "for  the  whole  term,"  within  the  mea,ning  of  the 
proviso. 

It  is,  however,  importa^nt  to  observe  that  the  proviso  only  applies 
to  a,  case  where  the  assignment  or  licence  has  been  made  or  granted 
by  "the  author"  of  the  work.  If,  in  any  case,  the  copyright 
Vested  in  the  first  instance  in  any  person  other  than  the  author  (d), 
then  an  assignment  or  licence  by  such  person  would  prima  facie 
pass  to  the  assignee  or  licensee  the  benefit  of  the  extended  time 
conferred  by  the  new  Act. 


(c)  As  to  cinematographs,  see  ante,  p.  253.  The  right  of  making  records 
of  works  in  existence  before  the  Act  is  specially  dealt  with  by  sect.  19  (7), 
ante,  p.  111,.  ' 

{(V)  K-g.,  in  the  case  of  collective  works  (anir,  p.  17)  or  works  of  art 
executed  upon  commission  (jiiile,  p.  20).  In  the  case  of  collective  works,  the 
right  of  the  author  to  publish  his  article  separately  after  twenty-eight  years 
{5  Si.  &  Vict.  c.  45)  is  expressly  reserved  by  the  note  to  the  First  Schedule  of 
the  Act. 
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■  It  lias  been  pointed  out  that  in  some  cases  the  new  Act  may,     Cap.  vii. 

have  the  effect  of  reducing  the  term  of  copyright  (e),  and  the  Act  Effect  upon 

contains  no  provisions  as  to  how  this  is  to  affect  previous  assign-  ^'^ments 

ments  or  licences.     If  an  author  has  sold  his  copyright  outright,  where  the 

Til  -11  I'li  11T  •"^<^*  reduces 

and  the  transaction  has  been  completed,  the  purchaser  would  appear  the  term  of 

to  have  no  equity  to  demand  a  return  o£  any  portion  of  his  pur-  oopy"ght. 
chase-money;  a  purchaser  must  take  subject  to  the  risks  of  any 
future  Act  of  Pa,rliainent  causing  a  depreciation  in  the  subject- 
matter  of  his  purchase.  Moreover,  if  the  Act  has  only  the  effect 
of  reducing  the  period  of  exclusive  copyright,  the  assignee  will 
have  the  right  to  receive  during  the  ba,lance  of  the  original  term  of 
copyright  the  royalties  payable  by  any  person  who,  under  the 
proviso  to  sect.  3,  compulsorily  reproduces  the  work,  for  sub- 
sect.  (2)  of  sect.  5  only  prohibits  any  assignment  of  the  rever- 
sionary period  of  copyright  when  made  after  the  passing  of  the 
new  Act  (/) .  But  if  the  author  has  arranged  with  a  publisher  that 
he  should  have  the  sole  and  exclusive  right  of  publishing  his  work 
during  the  entire  term  of  copyright,  the  author  might,  by  reason 
of  the  proviso  to  sect.  3,  or  some  other  provision  of  the  new  Act, 
become  unable  to  give  the  sole  and  exclusive  right  which  he  has 
contracted  to  give.  In  that  case,  it  is  thought  that  the  agree- 
ment will  generaiUy  be  avoided  as  from  the  date  when  the  author 
cea<ses  to  be  able  to  give  the  sole  and  exclusive  right,  upon  the 
ground  that  the  agreement  has  become  impossible  of  performance 
by  reason  of  an  alteration  in  the  law  {g) . 

Although,  as  we  have  seen,  the  benefit  of  any  extended  term  Eights  of 
of  copyright  conferred  by  the  new  Act  prima  facie  vests  in  the  ^^^^  °'' 
original  author  of  the  work,  and  not  in  his  assignee  or  licensee,  it  where  ex- 
would  obviously  be  unfair  to  deprive  the  assignee  or  licensee  of  vests  in  the 
the  right  to  reap  any  advantage  from  the  market  which  he  has 
created.     It  often  happens  that  the  publisher  to  whom  the  copy- 
right beloiiged  during  the  period  of  its  existence  still  retains  an 
advantage  over  his  trade  oom'petitors,  after  the  period  of  copy- 
right protection  has  ceased.    The  Act  recognises  this  by  providing 
that  the  person  who  immediately  before  the  date  when  the  copy- 
right would  have  expired  under  the  repealed  statutes,  was  the 
owner  of  any  right  or  interest  in  the  copyright  is  to  be  entitled'  at 
his  option  either: — 

"  (i)  on  giving  such  notice  as  hereinafter  mentioned,  to  an 
assignment  of  the  right  or  the  grant  of  a  similar  interest 

(e)  Ante,  p.  289. 

(/>  I.e.,  16th  December,  1911. 

Iff)  BaAly  i.  Be  Crespigny  (1869),  L.  R.  4  Q.  B.  180. 


auth 


or. 
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Cap.  VII.  therein  for  the  remainder  of  the  term  of  the  right  for 

such  consideration  as,  failing  agreement,  may  be  deter- 
mined by  arbitration;  or 
(ii)  without  any  such  assignment  or  grant,  to  continue  to  repro- 
duce or  perform  the  work  in  like  manner  as  theretofore 
subject  to  the  payment,  if  demanded  by  the  author  within 
three  years  after  the  date  at  which  the  right  would  have 
so  expired,  of  such  royalties  to  the  author  as,  failing 
agreement,  may  be  determined  by  arbitration,  or,  where 
the  work  is  incorporated  in  a  collective  work  and  the 
owner  of  the  ri^ght  or  interest  is  the  proprietor  of  that 
collective  work,  without  any  such  payment." 
The  notice  referred  to  must  be  given  not  more  thatu  one  year 
nor  less  than  six  months  before  the  date  at  which  the  right  would 
ha,ve  so   expired,   and  must  be  sent  by  registered  post  to  the 
"  a,uthor  "  (A),  or,  if  he  cannot  with  reasonable  diligence  be  found, 
advertised  in  the  "  London  Gazette  "  and  in  two  London  news- 
papers (i) . 
First  It  is  submitted  that  the  true  construction  of  the  first  option 

op  ion.  given  is,  that  a  person  who  has  obtained  an  assignment  of  the 

old  term  of  copyright  is  entitled  to  an  assignment  of  the  new 
right,  but  not  to  the  grant  of  a  licence;  and,  vioe  versa,  that  a 
person  who  has  obtained  a  licence  for  the  whole  of  the  old  term  is 
entitled  to  aj  "similar"  licence  for  the  residue  of  the  new  term, 
but  not  to  an  assignment  of  the  right.  As  a  matter  of  fact, 
however,  the  proviso  to  sect.  3,  under  which  any  person  is  entitled 
to  reproduce  a  work,  when  thirty  years  have  elapsed  since  the 
author  died,  upon  payment  of  a  royalty,  must  in  many  cases 
opera.te  to  prevent  the  grant  of  a  licence  "  similar  "  to  the  expired 
licence,  if  that  licence  were  originally  exclusive,  but  this  would 
not  apply  to  a  licence  to  perfoi'm  a  work,  nor,  semble,  tp  a  licence 
to  reproduce  a  photograph  (it) .  But  if  an  assignee  of  the  old 
term  -is  in  a  position  to  require  the  assignment  of  the  extended 
term  to  him  (l),  such  assignment  will  be  subject  to  the  rights  of 
others  to  manufacture  under  the  proviso  above  referred  to,  but 

(A)  This  expression  includes  his  personal  representatives  (sub-sect.-  (2)). 

(»)  The  giving  of  this  notice  presumably  binds  the  person  giving  it  to  pur- 
chase the  right  or  interest.  It  is  not  clear  how  the  assignment  or  grant,  as 
the  case  may  be,  is  to  be  obtained  if  the  author  or  his  personal  representatives 
cannot  be  found.  The  person  giving  the  notice,  however,  will  obtain  an 
equitable  title. 

(k)  Ante,  pp.  103.  106. 

(/)  Practically,  the  right  to  require  an  assignment  will  not  arise  during  tlio 
author's  lifetime,  so  that  the  proviso  to  sub-sect.  (2)  of  sect.  5  will  not  apply. 
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with  the  benefit  of  any  royalties  payable  by  such  other  manu-     Cap,  vii. 
faflturers. 

If  the  a^ssignee  elects  to  adopt  the  second  option  given  him  by  Second 
the  proviso,  he  is  not  required  to  give  any  notice  to  the  proprietor  °^  '""■ 
of  the  copyright,  who  will  forfeit  any  right  to  royalties  if  he  fails 
to  demand  them  within  three  years  after  the  date  when  the  old 
copja'ight  would  have  expired.  That  this  term  should  run,  not 
from  the  date  when  the  assignee  actually  exercises  his  right  to 
continue  to  reproduce  or  perform  the  work,  but  from  the  date 
when  the  old  term  of  copyright  would  have  expired,  seems  a  little 
unfair.  The  effect  is  to  impose  upon  the  author,  or  his  personal 
representatives,  an  obligation  to  demand  from  the  assignee  pay- 
ment of  royalties  whether  such  assignee  does  or  does  not  propose 
to  continue  reproduction  or  performance;  for  otherwise,  if  no 
further  reproduction  or  performance  by  the  assignee  occurred  for 
three  years  after  the  expiry  of  the  term,  upon  a  strict  construction 
of  the  proviso  the  assignee  would  be  at  liberty  to  reproduce  or 
perform  without  being  liable  to  make  any  payment  to  the  author 
or  his  representatives.  The  right,  however,  is  only  to  reproduce 
"in  like  manner  as  theretofore,"  so  that  the  assignee  has  not  the 
right  to  publish  or  perform  the  work  in  any  manner  he  may  please, 
as  he  would  have  if  he  accepted  the  first  option  given  him  by  the 
proviso. 

In  the  ca,se  of  any  work  falling  under  the  proviso  to  sect.  3, 
it  seems  proba,ble  that  the  royalties  payable  by  an  assignee  or 
licensee  who  adopted  option  number  two  would  be  fixed  at  the 
same  rate  as  the  royalties  payable  by  any  other  member  of  the 
public,  namely,  at  the  rate  of  ten  per  cent,  on  the  price  at  which 
he  publishes  the  work  after  the  expiration  of  his  original  term. 
The  advantage  that  the  assignee,  in  that  case,  has  over  the  general 
public  is  that  he  is  under  no  obligation  to  give  the. notices  pre- 
scribed for  the  general  public  (m) . 

The  point  again  arises  as  to  whether,  if  the  assignee  elects  to  Sale  of  stock 
take  neither  of  the  options  conferred  upon  him  by  proviso  (a),  ""''""'i- 
he  is  at  liberty  to  sell  any  stock  remaining  on  hand,  without  any 
payment  to  author  or  his  personal  representatives.  The  question 
turns  upon  whether  or  not  there  are  any  provisions  in  the  Act 
which  render  a  sale  of  copies,  lawfully  made,  an  infringement 
of  copyright,  and  has  already  been  considered  (n) . 

It  is  provided  by  proviso  (a)  that  where  a  work,  the  copyright  Collective 
in  which  was  assigned  before  the  commencement  of  the  Act,  is  ^"i''^- 

(m)  AMe,  p.  103,  («)  ^nte,  pp.  165,  272. 
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^'^''■.^ ''•'*••     incorporated  in  a  collective  work,  and  the  owner  of  the  assigned 
right  or  interest  is  the  f)ropriptor  of  that  collective  work,  such 
jDJopirietor  is  to  bo  entitled,  during  the  extended  term  of  copyright, 
to  continue  to  reproduce  the  work  without  any  payment  to  the 
author  or  his  personal  representatives.     He  can,  however,  only 
reproduce  "in  like  manner  as  theretofore,"  so  that  he  cannot  re- 
produce, without  payment,  an  article  contributed  to  the  collective 
work,  except  as  part  of  that  collective  work.    Under  sect.  18  of 
the  Literary  Copyright  Act,  1842  (o),  it  often  happened  that 
the  copyright  of  an  article  contributed  to  a  collective  work  vested 
ab  initio  in  the  proprietor  of  the  work  (p) .     In  that  case  there 
would  have  been  no  assignment  by  "  the  author,"  and  therefore 
proviso  (a)  has  no  application :  the  extended  term  of  copyright  will 
belong  to  the  proprietor  of  the  collective  work,  subject  to  the 
concurrent  right  of  the  author,  if  the  collective  work  was  of  a 
periodical  nature — not  otherwise — to  publish  his  article  in  "  sepa- 
rate  form"    when    twenty-eight   years    have    elapsed    since    the 
original  publication  (g).     If,  however,  either  because  the  author 
expressly  reserved  the  copyright  in  his  article  or  for  any  other 
reason,  the  copyright  did  not  originally  vest  in  the  proprietor  of 
the  collective  work,  but  became  the  property  of  the  author,  then, 
notwithstanding  any  subsequent  assignment  or  grant  of  licence 
to  publish  during  the  whole  period  of  the  old  copyright  made  or 
given  by  him,  the  benefit  of  the  extended  term  will  belong  to  the 
author  or  his  personal  representatives,  but  the  proprietor  of  the 
collective  work  will  have  the  right,  as  against  the  author  or  his 
representatives,  to  continue  to  publish  the  article  "  in  like  manner 
as  theretofore  "  without  payment. 

(o)  Ante,  p.   17. 

(?;)  Lawrence  v.  Aflalo,  (1904)  A.  C.  17. 

(5)  See  note  to  First  Schedule  to  the  Act  of  1911. 
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PART  IV. 

INTERNATIONAL  AND  COLONIAL 
COPYRIGHT. 

CHAPTER  I. 

INTERNATIONAL    COPYRIGHT . 

"The  actual  law  of  nations,"  obsei-ves  Mr.  Curtis  (lOs),  "knows  Copyright 
no  exclusive  right  of  an  author  to  the  proceeds  of  his  work,  except  matter  of 
that  which  is  enforced  by  the  municipal  law  of  his  own  country,  municipal 
which  can  operate  nowhere  hut  in  its  own  jurisdiction.     As  soon 
as  a  copy  of  a  book  is  landed  in  any  foreign  country,  all  coto- 
plaint  of  its  republication  is,  in  the  absence  of  a  treaty,  fruitless, 
because  no  means  of  redress  exist,  except  under  the  law  of  the 
author's  own  country.     It  becomes  public  property,  not  because 
the  justice  of  the  case  is  changed  by  the  passage  across  the  sea  or 
a  boundary,  but  because  there  are  no  means  of  enforcing  the 
private  right." 

Originally,  a  book  written  by  a  foreigner  and  published  abroad, 
could  obtain  no  protection  in  this  country  (6). 

Prior  to  1886,  international  copyright  was  regulated  by  treaties:    International 
in   England  the  Cro^^n  being  authorised  by  the    International  f°^"^''* 
Copyright  Act,  1844  (c),  and  various  amending  Acts  (d),  by  Order  regulated  by 
in  Council,  to  direct  that  foreign  works  should  be  entitled  to  copy- 
right in  the  United  Kingdom.     Pursuant  to  these  Acts  a  large 
number   of   Orders  in  Council   were  promulgated,    and   various 
European  countries  had  copyright  treaties  inter  se.     The  general 
purport  of  these  was  to  give  the  authors  of  works  first  i>ublished 
in  one  of  the  federated  States  tlie  same  privileges  in  the  other 
States  as  would  have  been  enjoyed  if  the  work  had  been  firsit 
published  there. 

(a)  "Copyright,"  p.  22;  Morocco  Sound  Syndicate  v.  Harris,  (189S)  1  Ch. 
534. 

(S)  Guichard  v.  Mori  ("1831),  9  L.  J.  Ch.  (0.  S.)  227. 

(c)  7  &  8  Vict.  c.  12. 

Id)  15  &  16  Vict.  c.  12;  25  &  26  Vict.  c.  68;  38  &  39  Vict.  c.  12. 

c.  30 
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Cap.  I. 

The  Berne 

Convfintion, 

1887. 


Additional 
Act  of  Paris, 
1896. 


Tlie  EeTised 
Heme  Con- 
vention of 
lierlin,  1908. 


A  complicated  state  of  circumstances  arose,  for  the  rights  of  an 
author  iii  foreign  countries  varied  according  to  the  particular 
treaty  or  Order  in  Council,  and  in  1885  lan  attempt  was  made  by 
several  of  the  great  Powers  meeting  in  Conference  to  secure  uni- 
formity throughout  their  dominions.  Great  Britain  was  a  party 
to  this  Conference,  which  resulted  in  the  framing  of  a  Convention, 
known  as  the  Berne  Convention,  whereby  the  contracting  States 
were  "  constituted  into  a  Union  for  the  protection  of  the  rights  of 
authors  over  their  literary  and  artistic  works"  (e).  To  enable 
Great  Britain  to  give  effect  to  this  Convention  by  Orders  in  Council 
the  International  Copyright  Act,  1886  (49  &  50  Vict.  c.  33), 
was  passed. 

In  the  year  1896  another  Conference  of  the  Powers  was  held  in 
Paris  to  consider  certain  modifications  of  the  original  Convention 
which  experience  had  shown  to  be  necessary  or  expedient.  This 
Conference  resulted  in  what  was  called  the  "  Additional  Act  of 
Paris,  1896,"  which  was  adopted  by  Great  Britain  on  the 
7th  March,  1898:  but  Great  Britain  was  then  unable  to  accept 
an  "  Interpretative  Clause "  that  was  agreed  to  by  the  other 
Powers  (/). 

In  the  year  1908  a  further  Conference  of  the  Powers  was  held 
in  Berlin,  the  object  of  which  was  "to  secure,  if  possible,  a 
general  agreement  to  such  a  revision  of  the  Berne  Convention  and 
the  Additional  Act  of  Paris  as  would  enable  the  contracting 
States  to  sign  a  single  new  instrument  containing  stipulations  of 
a  more  complete  and  simple  character,  with  a  view  not  only  to 
afford  a  more  effectual  protection  to  the  author,  but  also  to  remove 
the  more  salient  difficulties  which  had  been  encountered  in  the 
working  of  the  existing  arrangements"  {g).  The  result  of  this 
Conference  was  the  Revised  Berne  Convention,  1908,  which  now 
replaces  the  original  Convention  of  1887,  and  the  Additional  Act 
of  Paris,  1896,  except  that  States  who  were  signatories  of  the 
original  Convention  and  the  Additional  Act  of  Paris  may  still 
elect  to  be  bound  by  the  provisions  of  these  Conventions  in  pre- 
ference to  thosa  of  the  Revised  Convention  {h) .  Great  Britain 
has  now  adhered  to  the  Revised  Convention  of  1908  (i).  An 
additional  Protocol  was  agreed  to  on  the  20th  March,  1914  (fc). 


(e)  Berne  Convention,  1887,  Art.  1.  See  text  of  this  Convention,  Appen- 
dix B.    Great  Britain  adhered  to  this  Convention  on  28th  November,  1887. 

(/)  See  text  of  "  Additional  Act  of  Paris "  and  "  Interpretative  Clause," 
Appendix  B. 

(a)  Report  of  British  Commissioners,  Blue  Book,  1909,  Miscellaneous  (No.  2) 
Cd.  4467,  p.  6. 

(A)  Revised  Convention,  Art.  27.  See  text  of  Revised  Convention,  jand  a  oom- 
parison  between  the  terms  of  this  and  the  previous  Conventions,  Appendix  B-. 

(i)  Order  in  Council,  24th  Juno,  1912,  Appendix  C.  Qe)  Post,  p.  310. 
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The  promoters  of  the  International  Conference  in  1885  had  two  '^*'^-  ^- 
possible  systems  open  to  them  in  framing  a  Convention :  the  system  T^e  system 
of  a  uniform  Code  for  all  countries  who  should  join  the  Union,  and  isss!^'"' 
the  system  of  national  treatment,  leaving  each  country  to  apply 
its  own  laws  to  the  works  of  foreigners.  The  first  system  was 
rejected  as  impassible  at  that  time,  having  regard  to  the  very 
divergent  laws  of  the  countries  represented  at  the  Conference, 
and  a  mixed  system  was  adopted.  Every  State  joining  the  Union 
was  to  accord  to  authors  who  were  citizens  of,  or  who  published 
their  works  in,  any  country  of  the  Union  the  same  treatment  as 
that  accorded  to  their  own  citizens,  whilst,  at  the  same  time, 
certain  uniform  rules  as  to  protection  were  laid  down,  limited, 
however,  to  certain  matters  (Z) .  The  tendency  of  subsequent  re- 
visions of  the  original  Convention  has  been  towards  the  establish- 
ment of  a  uniform  Code  for  all  countries,  although  the  time  has 
not  yet  arrived  for  a  complete  abandonment  of  the  mixed  system. 

The  fundamental  principle  of  the  original  Berne  Convention  Fundamentel 

twiuci'dI©  of 

is  to  'bo  found  in  Articles  2  and  3,  which  provided  that  authors  pf  Convention. 

any  of  the  countries  of  the  Union  or  their  lawful  representatives 

should  enjoy  in  the  other  countries  for  their  works,  either  not 

published  or  published  for  the  first  time  in  one  of  those  countries, 

the  rights  which  the  respective  la-ws  did  then  or  might  hereafter 

grant  to  natives;  and  that  the  stipulations  of  the  Convention  were 

to  apply  equally  to  the  publishers  of  literary  and  artistic  works 

published  in  one  of  the  countries  of  the  Union,  even  though  the 

authoi's  belonged  to  a  country  which  was  not  a  party  to  the  Union. 

Thus  the  rights  of  foreigners  were  to  be  assimilated  to  the  rights 

of  natives. 

This  fundamental  principle  is  now  to  be  found  in  Articles  4, 
5,  and  6  of  the  Revised  Convention,  the  phraseology  of  which  is 
cleare'r  than  that  used  in  the  original  Convention.  Article  4  pro- 
vides a,s  follows: — 

"  Authors  who  are  subjects  or  citizens  of  any  of  the  countries 
of  the  Union  shall  enjoy  in  countries,  other  than  the  country 
of  origw-  of  the  mprk,  for  their  works,  whether  unpublished  or 
first  published  in  a  country  of  the  Union,  the  rights  which  the 
respectiv-e  laws  do  now  or  may  hereafter  grant  to  natives  as  well 
as  the  rights  specially  granted  by  the  present  Convention." 

The  above  Article,  it  will  be  noticed,  protects  an  autbor  in 

(0  See  speech  of  M.  Ostevrieth  delivered  at  the  assembly  of  the  Powers  at 
Berlin  in  October,  1908.     Blue  Book,  1909,  Cd.  4467,  pp.  64  et  seq. 

20  '(2) 
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^'^^'-  I-  countries  other  than  the  country  of  origin  of  the  work.  The  fol- 
lowing Article  (5)  confers  protection  in  the  oountrj-  of  origin:  — 
"  Authors  being  subjects  or  citizens  of  one  of  the  countries  of 
the  Union,  who  first  publish  their  works  in  aoiother  country  of 
the  Union,  shall  have  in  this  latter  country  the  same  rights  as, 
native  authors." 

Articles  4  and  5  relate  only  to  the  works  of  citizens  of  a  Unionist 
country.  Article  6  protects  persons  who  are  not  citizens  of  a 
Unionist  country,  and  is  as  follows: — 

"  Authors  not  being  subjects  or  citizens  of  one  of  the  countries 
of  the  Union  who  first  publish  their  works  in  on.e  of  those  countries 
shall  enjoy  in  that  country  the  same  rights  as  native  authors,  and 
in  the  other  countries  of  the  Union  the  rights  granted  by,  the 
present  Convention." 
Rights  of  The  result  of  the  above  Articles  is  that  citizens  of  a  Unionisit 

Unioniat         Country  are  to  be  accorded  national  treatment  in  every  Unionist 
country.  country  for  (a)  unpublished  works,  (b)  works  published  in  the 

Unionist  country  in  which  protection  is  sought,  and  (c)  works  pub- 
lished in  another  Unionist  country;  but,  subject  to  the  provisions  as 
to  simultaneous  publication  hereafter  referred  to,  they  lose  all  pro- 
tection in  the  Union  if  they  publish  their  works  in  a  non-Unionist 
country.  Thus,  a  British  subject  can  claim  in,  say,  France,  na- 
tional treatment  for  his  unpublished  works  and  for  his  published 
works  if  they  were  first  published  in  Great  Britain,  France,  or  any 
other  Unionist  country.  Similarly,  if  he  is  a  French  subject  who 
has  published  in  England,  he  can  claim:  protection  in  France  as  well 
as  in  England.  This  last  point,  viz.,  that  a  citizen  of  one  Unionist 
countrj-  publishing  in  another  Unionist  country  could  claim  pro- 
tection in  his  own  country  wa,s  not  expressly  provided  for  by  the 
original  Convention,  which  only  spoke  of  a  Unionist  author  being 
protected  in  other  Unionist  countries,  although  a  British  author 
publishing  in  a  Unionist  country  was  granted  protection  in  Great 
Britain  by  virtue  of  para.  3  of  the  British  Order  in  Council  of 
28th  November,  1887,  which  adopted  the  Berne  Convention  (m). 
Rights  of  Turning  next  to  the  position  of  authors  who  are  not  citizens  of 

non-Unionist  any  Unionist  country,  but  who  first  publish  in  a  Unionist 
country.  country,  we  find  that  according  to  the  text  of  the  B,evised  Conven- 
tion there  a.re  to  be  accorded  (a)  in  the  country  of  first  piubli ca- 
tion, "  the  same  rights  as  native  authors  " ;  (b)  in  other  countries  of 
the  Union,  "the  rights  granted  by  the  present  Convention."  No 
protection  is  accorded  by  the  Convention  to  the  unpublished  works 

(m)  Report  of  Copyright  Committee,  1909,   p.   12, 
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of  citizens  of  a  non-Uniooiist  country,  wherever  ttey  maj  be  resi- Gaf.  J.. 

dent  at  the  time  of  the  making  of  their  works,  (n) .  An  American 
author  therefore  gains  no  copyright  in  France  under  the  Conven- 
tion for  his  unpublished  works,  but  if  he  were  to  publish  his  works 
first  in  France,  England,  or  any  other  Unionist  country,  the 
country  of  publication,  and  all  other  Unionist  countries  were, 
under  the  original  text  of  the  Revised  Convention,  bound  to  accord 
protection  to  the  works. 

The  fact,  therefore,  that  Article  6  of  the  Convention  req^uired  Objections  to 
that  non -Unionist  authors  should  be  given  "  the  same  rights  as 
native  authors"  in  the  country  of  first  publication  operated  to 
prevent  such  country  from  discriminating  against  any  particular 
non-Unionist  country.  For  insta.nce,  America  requires  that  any 
books  in  the  English  language  shall,  under  the  notorious  "  manu- 
facturing clause,"  be  pi'inted  in  America  in  order  to  gain  copy- 
right there  (o) .  It  was  impossible  for  England,  without  infring- 
ing the  Convention,  to  retaliate  by  requiring  that  American  books 
must  be  printed  in  England,  for  she  would  not  then  aocoi'd  to 
Americans  "  the  same  rights  as  native  authors."  England  herself 
has  probably  no  desire  to  retaliate  (p),  but  at  the  Imperial  Copy- 
right Conference,  which  the  home  Government  held  in  the  year 
1910  with  the  colonial  representatives  then  in  England,  their 
opinions  were  invited  upon  the  subject  of  copyright  generally, 
and  in  particular  as  to  whether  Great  Britain  and  her  colonies 
should  adhere  to  the  Revised  Berne  Convention.  A  resolution 
was  passed  by  those  representatives  that  "  the  Conference  is 
of  opinion  that,  if  possible,  it  should  be  made  clear  on  rati- 
fication that  the  obligations  imposed  by  the  Convention  on  the 
British  Empire  should  relate  solely  to  works  the  authors  of  which 
are  subjects  or  citizens  of  a  country  of  the  Union,  or  bond  fide  resi- 
dent therein;  and  that  in  any  case  it  is  essential  that  the  above 
reservation  should  be  made  in  regard  to  any  self-governing 
dominion  which  so  desires"  {q). 

It  was,  no  doubt,  owing  to  this  resolution  that  sect.  23  wasi  Copyrighi 
introduced  into  the  British  Copyright  Act,  1911,  which  section  ^<=*'8.  23. 
is  as  follows:  — 

"  If  it  appears  to  His  Majesty  that  a  foreign  country  does 
not  give,  or  has  not  undertaken  to  give,  adequate  protection 

(»)  In  this  respect  the  British  Copyright  Act,  1911,  is  more  generous  than 
the  Convention  requires  (sect.  1  (1)  (b)). 

(o)  See  United  States,  post,  Part  V. 

(■p)  A  clause  which  it  was  proposed  to.  insert  in  the  Copyright  Bill  to 
this  effect  was  defeated  in  the  House  of  Commons.  See,  however,  sect.  23  of 
the  Act. 

(j)  Eeport  of  Imperial  Copyright  Conference,  1910  (Cd.  5272). 
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Cap.  I.  to  the  works  of  British  authors,  it  shall  be  lawful  for  His 

Majestj  by  Order  in  Council  to  direct  that  such  of  the  pro- 
visions of  this  Act  as  confer  copyright  on  works  first  pub- 
lished within  the  parts  of  His  Majesty's  dominions  to  which 
this  Act  extends,  shall  not  apply  to  works  published  after 
the  date  specified  in  the  Order,  the  authors  whereof  are  sub- 
jects or  citizens  of  such  foreign  country,  and  are  not  resident 
in  His  Majesty's  dominions,  and  thereupon  those  provisions 
shall  not  apply  to  such  works." 
Additional  Great  Britain  did  not,  upon  ratifying  the  Revised  Berne  Con- 

1914.  '  vention,  make  any  such  reservation  as  was  suggested  by  the  above 
resolution  of  the  Imperial  Copyright  Conference  (r),  and  it  is 
obvious  that. if  the  Crown  had  made  any  such  Order  in  Council  as 
is  authorised  by  this  section,  it  would  have  violated  Article  6  of 
the  Revised  Convention.  Great  Britain,  therefore,  evened  up 
negotiations  with  the  other  Powers  who  had  adhered  to  the  Con- 
vention with  a  view  to  obtaining  their  consent  to  a  modification 
of  this  Article,  and  eventually  an  Additional  Protocol  to  the 
Convention  was,  on  the  20th  March,  1914,  unanimously  agreed 
to  by  the  countries  concerned.  Article  1  of  this  Additional  Pro- 
tocols) provides  a^  follows: — 

"  Whenever  any  country  outside  the  Union  fails  to  give  adequate 
protection  to  the  works  of  authors  who  are  the  subjects  or  citizens 
of  one  of  the  countries  of  the  Union,  nothing  in  the  provisions 
of  the  Convention  of  the  13th  November,  1908,  shall  be  deemed 
to  prejudice  in  any  manner  whatsoever  the  right  of  the  Contract- 
ing States  to  impose  restrictions  upon  the  protection  accorded 
to  works  whose  authors,  at  the  time  when  such  works  are  first 
published,  are  subjects  or  citizens  of  any  such  country  outside 
the  Union  and  are  not  actually  domiciled  in  one  of  the  countries 
of  the  Union." 

Whether  any  country  does  or  does  not  take  advantage  of  the 
liberty  given  by  this  Article  to  impose  restrictions  upon  the  pro- 
tection given  to  the  works  of  foreign  authors  is,  of  course,  entirely 
optional,  and  at  the  time  of  writing  it  is  believed  that  no  country 
has  taken  any  steps  to  do  so,  although  the  way  is  now  clear  for 
Great  Britain  to  put  sect.  23  of  the  Act  of  1911  into  force  if  she 
desires  to  do  so .  The  Protocol  is  not  to  have  retrospective  effect  (t) ; 
it  is  to  be  ratified  within  twelve  months  from  the  20th  March, 

(r)  See  Order  in  Council,  24th  June,  1912,  Appendix  C,  po^t. 

(s)  A  full  translation  of  this  Additional  Protocol  will  be  found  in  Appendix 
B.,  post.  The  Editor  liaa  not,  however,  been  able  to  obtain  any  official  transla- 
tion into  English,  and  he  has  accordingly  translated  from  the  French  original 
which  will  be  found  in  "  Le  Droit  d'Auteur,"  1914,  p.  45. 

(0  Art.  3. 
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1914,  and  to  come  into  foroo  one  month  after  ratification  (m.},       Cap-  I- 
and   any  country  imposing  restrictions  is   to  notify  tbe   Swiss 
Government  {x) . 

Inasmuch  as  an  author's  rights  may  vary  according  to  what  Country  oP 
country  happens  to  be  the  country  of'  origin  of  his  work,  it  is  °"^'"- 
provided  by  Art.  4,  §  3,  of  the  Eevised  Convention  that  "  the 
country  of  origin  of  the  work  shall  be  considered  to  be,  in  the 
case  of  unpublished  works,  the  country  to  which  the  author 
belongs;  in  the  oasie  of  published  works,  the  country  of  first  publi- 
cation; and  in  the  case  of  works  published  simultaneously  in 
several  (t/)  countries  of  the  Union,  the  country  the  laws  of  which 
grant  the  shortest  period  of  protection.  In  the  case  of  woirks 
published  simultaneously  {z)  in  a  country  outside  the  Union  and 
in  a  country  of  the  Union,  the  latter  country  shall  be  considered 
exclusively  as  the  country  of  origin."  This  Article  is  practically 
a  reproduction  of  Art.  2,  §  3  and  §  4,  of  the  Berne  Convention,, 
except  that  the  case  of  simultaneous  publication  in  a  Unionist' 
and  a  non-Unionist  country  has  been,  at  the  suggestion  of  the 
English  delegates,  for  the  first  time  expressly  provided  for. 

It  will  be  noticed  that  this  paragraph  of  Art.  4  provides  for 
three  cases:  (i)  unpublished  works;  (ii)  works  simultaneously 
published  in  two  or  more  Unionist  countries;  (iii)  works  pub- 
lished simultaneously  in  a  Unionist  and  a  non-Unionist  country. 
In  the  first  case  the  country  of  origin  of  the  work  is  the  country 
to  which  the  author  belongs  (a),  in  the  second  case,  the  country 
which  gives  the  shorter  period  of  protection,  in  the  third  case,  the 
Unionist  country. 

Roughly,  therefore,  copyright  under  the  Revised  Convention  what  is 
depends,  in  the  case  of  an  unpublished  work,  upon  the  nationality   ,.P  ,,  p°"" 
of  the  author;  in  the  case  of  a  published  work,  upon  the  nationality 
of  the  work.    Para.  4  of  Art.  4  of  the  Convention  defines  "pub- 
lication" as  follows:    "By  'published  works'   must  be  under- 
stood, for  the  purposes  of  the  present  Convention,  works,  copies 

(«)  Ai-t.  5. 

{(c)  Art.  4. 

{y)  No  doubt  this  word  is  equivalent  to  "  two  or  more.'' 

(«)  By  virtue  of  sect.  35  (3)  of  the  English  Act  of  1911  works  are  to  be 
deemed  to  be  simultaneously  published  in  two  places  if  the  period  between 
the  two  publications  does  not  exceed  fourteen  days;  but  this  might  not  be 
considered  simultaneous  publication  according  to  foreign  law.  If,  therefore,  a 
British  author  publishing  in,  say,  America  and  England,  desires  foreign  pro- 
tection for  his  work,  publication  in  England  should  not  be  delayed  beyond  the 
day  of  publication  in  America. 

(o)  The  English  Act  (sect.  1)  confers  British  copyright  upon  an  author  of 
an  unpublished  work  who  is  resident  (i.e.,  domiciled,  sect.  35  (5))  in  the 
British  Dominions,  but  this  is  to  be  more  generous  than  the  Convention 
requires.  , 
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^*^-  ^-  of  which  are  issued  by  a  publisher.  The  representation  of  a 
dramatic  or  dramatioo-musical  work,  the  exhibition  of  a  work  of 
art,  and  the  constr.uction  of  a  work  of  architecture  shall  not  con- 
stitute a  publication." 

This  definition,  is  "for  the  purposes  of  the  present  Conven- 
tion "  only,  and  does  not  prevent  a  Unionist  country  from  pre- 
scribing other  rules  for  its  own  citizens.  The  Report  of  the 
British  Copyright  Committee,  1909  (&),  doubts  the  correctness  of 
the  English  translation  of  the  above  paragraph,  and  suggests  that 
the  word  translated  "  publisher  "  would  have  been  better  translated 
by  words  including  "  anyone  who  issues  copies  "  (c),  and  the  defini- 
tion of  "publication"  in  the  British  Act  has  been  framed  in, 
accordance  with  this  opinion  {d).  The  definition  is  one  that  pre- 
sents difficulties  of  construction  (e),  and  is,  of  course,  important 
because  a  citizen  of  a  non-Unionist  country  has  not,  under  the 
Convention,  any  copyright  in  his  unpiublished  works;  in  order  to 
gain  such  protection  he  m'ust  first  publish  in  a  Unionist 
country.  An  American  citizen  has  no  rights,  under  the  Conven- 
tion, in  France  for  his  unpublished  works,  and  a  British  subject 
publishing  in  Austria  has  no  copyright,  under  the  Convention, 
in  any  of  the  Unionist  countries.  Publication  must,  it  is  thought, 
be  substantial  and  bond  fide  (/) .  It  would  not  be  sufiicient,  for 
instance,  merely  to  print  a  foreigin  publisher's  name  on  the  title 
page  of  a  book,  although  it  would  not,  it  is  thought,  be  necessary 
to  ensure  publication  in  a  particular  country  that  the  book  should 
be  printed  in  that  country.  It  is  to  be  particularly  notiecd  tlnit 
the  representation  of  a  dramatic  work,  performance  of  a  musical 
work,  exhibition  of  a  work  of  art,  and  the  construction  of  a  work 
of  architecture  do  not  constitute  publication.  How  then  can  such 
works  be  published?  In  the  case  of  a  dramatic  work  and  a  musical 
work,  by  printing  and  publishing  the  libretto  or  score.  In  the 
case  of  a  work  of  art,  such  as  a  picture,  presumably  by  publishing 
sketches,  photographs,  &c.  of  the  work.  The  English  Act  has, 
however,  expressly  provided  that  "  the  issue  of  photographs  and 
engravings  of  works  of  sculpture  and  architectural  works  of  art 
shall  not  be  deemed  to  be  publication  of  such  works  "  {g).  The 
ground    of    this    distinction    between    works    of    sculpture   and 

(6)  p.  U. 

(c)  This  paragraph  in  the  original  French  reads:  "Par  oeuvres  publi^es,  U 
faut  dans  le  sens  de  la  pr^sente  Convention,  entendre  les  oeuvres  fiditfies." 
{d)  Sect.  1  (3). 

(e)  See  as  to  some  of  these  difficulties,  ante,  p.  87. 

(/)  See  sect.  35  (3)  English  Act;  Day  v.  Fieldman,  '(19U)  W.  N.  258. 
Iff)  Sect.  1  (3),  and  see  sect.  2  (1)  (iii). 
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of  architecture,  on  the  one  hand,  and  other  works  of  art,  such  Cap.  I. 
as  pictures,  on  the  other  hand,  would  appear  to  be  becailse  it  was 
considered  that  the  reproduction  in  the  flat  of  a  work  in  the 
round  or  in  relief  could  not  truly  be  a  "  copy,"  but  it  is  not  clear- 
why  this  should  be  so  Qi),  and  it  is  doubtful  whether  any  such 
distinction  is  sanctioned  by  the  Convention . 

Somewhat  curious  results  follow  from  these  provisions  as  to  pub-  Some  results 
lioation .    For  instance,  a  non -Unionist  author  is  not  protected,  as  gj^^g gj^o 
regards  performing  rights,  if  he  periorms  his  play  without  pub-  publication, 
lishing  any  copies   thereof,  but  he   acquires  protection   for   his 
performing  rights  in  all  Unionist  countries  if  he  first  publishes 
his  play  in  a  Unionist  country.     Presumably,  however,  he  could 
not  sue  for  infringements  of  his  performing  right  prior  to  publica- 
tion.    On  the  other  hand,  a  Unionist  author  is  protected  in  all 
Unionist  countries  so  long  as  he  only  performs  his  play,  but  if  he 
first  publishes  his  play  in  a  non-Unionist  country  he  immediately 
loses  all  rights  in  Unionist  countries. 

It  is,  of  course,  understood  that  there  can  be  no  publication  of  Publication 
a  work  within  the  meaning  of  the  Convention  unle-ss  the  same  be  authorised, 
an  authorised  publication.  Articles  5  and  6  both  refer  to  "authors 
.   .   .  who  first  publish  their  works,"  &c.  (i). 

It  was  provided  by  Article  2  of  the  original  Berne  Con-  Nofor- 
vention  that  enjoyment  of  the  rights  conferred  by  the  Con-  ™* '  '®^- 
vention  should  be  "  subject  to  the  accomplishment  of  the 
conditions  and  formalities  prescribed  by  the  law  of  the  country 
of  origin  of  the  work,"  and  in  order  to  make  it  clear  that 
the  formalities  of  the  country  in  which  protection  was  sought 
need  not  be  complied  with  the  Interpretative  Declaration  of 
Paris  provided  that  the  copyright  should  depend  upon  these  con- 
ditions and  formalities  "solely."  It  followed  from  these  pro- 
visions that  it  was  always  necessary  where  a  foreigner  sought 
protection  in  a  country  other  than  that  in  which  he  first  published 
his  work,  to  inquire  as  to  what  formalities  were  prescribed  by.  the 
country,  of  origin  of  the  work,  and,  moreover,  the  question  was 
raised  whether  if  a  work  was  totally  unprotected  in  its  country  of 
origin  it  could  claim  any  protection  in  other  Unionist  countries. 
Obviously,  such  questions  might  involve  inquiries  into  diificult 
points  of  foreign  law  upon  which  the  local  tribunal  might  find  it 

(/»)  In  America  it  has  been  held  that  the  copyright  in  a  statue  can  be 
infringed  by  a  photograph  {Bracken  v.  HosentJial  (1907),  151  Fed.  E.  136), 
and  sect.  2  (1)  (iii)  of  the  English  Act  seems  to  imply  that  this  would  be  so 
in  England.     See  ante,  p.  191. 

(»)  See  sect.  35  (2)  of  British  Act. 
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^  "'■  ^-       hard  to  pronounce  a  correct  decision  (it) .     The  Revised  Conven- 
tion, however,  marks  a  considerable  advance  in  principle  by  pro- 
viding, in   Art.  2,  para.  2,  that  "the   enjoyment  and   exercise 
of"  copyright  in  the  various  countries  "shall  not  be  subject  to 
the  performance  of  any  formality,"  and  that  "such  enjoyment 
and  such  exercise  are  independent  of  the  existence  of  protection  in 
the  C0;untry  of  origin  of  the  work  "—that  is  to  say,  there  are 
not  to  be  any  formalities  precedent  ,to  obtaining  copyright,  such  as 
mention  of  reserve  of  copyright,  &c.,  nor  any  formalities  pre- 
cedent to  the  bringing  of  an  action  for  infringement,  such  as  the 
registration  which  was  necessary,  under    the    repealed    English 
legislation,  prior  to  the  commencement  of  proceedings  to  enforce 
copyright  in  a  literary  work.   "  Consequently  " — as  the  paragraph 
proceeds — "  apaxt  from  the  express  stipulation  of  the  present  Con- 
vention, the  extent  of  protection,  as  well  as  the  means  of  redress 
secured  to  the  author  to  safeguard  his  rights  shall  be  governed 
exclusively:    by    the   laws    of    the    country   where    f»rot6ction    is 
claimed."      Again,  however,  it  is  to   be  noted  that  this  para- 
graph only  applies  for  international  purposes — any  country  is  at 
liberty  to  impose  any  restrictions  it  pleases   upon  works  pub- 
lished in  that  country;    but  it  cannot  impose  conditions   upon 
foreign  works. 
Tlietcrniof         Under  the  Revised  Convention  the  only  case  in  which  it  is 
pro  «c  ion.       necessary  to  refer  to  foreign  law  is  in  order  to  determine  the 
period   for  which  a  work  is  entitled   to  protection.     By  Art.  2, 
para.  2,  of  the  original  Convention  it  was  provided  that  copy- 
right "  must  not  exceed,  in   the   other  countries,  the  duration  of 
the  protection  granted  in  the  said  country  of  origin."     At  the 
meeting  of  the  representatives  of  the  Powers  at  Berlin  in  1908, 
an  efiort  was  made  to  induce  the  Powers  to  agree  to  a  uniform  term 
of  protection  as  a  condition  of  memberehip  of  the  Union.     This 
effort  did  not,  however,  entirely  succeed,  and  Article  7  of  the 
Revised  Convention  was  agreed  to  as  a  compromise.    This  Article 
is  as  follows: — 

"  The  term  of  protection  granted  by  the  present  Convention 

(Jc)  For  instance,  the  point  was  raised  in  the  German  Courts  as  to  whether 
Oscar  Wilde's  work,  "  Salome,"  would  have  been  debarred  from  copyright  in 
England  upon  the  ground  that  the  work  was  blasphemous.  In  England  it  was 
provided  by  sect.  2  (3)  of  the  International  Copyright  Act,  1886  (now  repealed) , 
that  "  the  International  Copyright  Acts  and  an  Order  made  thereunder  shall 
not  confer  on  any  person  any  r/reatrr  rifiht  or  longer  term  of  copyright  in  any 
work  than  that  enjoyed  in  the  foreign  country  in  which  such  work  was  first 
published."  As  to  the  difficulties  that  arose  upon  the  words  "  any  greater 
right,"  see  ManfstaengJ  v.  Empire  Palace,  (1894)  3  Ch.  109;  and  as  to  com- 
pliance with  the  conditions  of  the  country  of  origin,  Sui-py  v.  Holland,  (1908) 
2  Ch.  198. 
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shall   include  the  life  of  the  author  and  fifty  years  after  his       O^^p-  I- 
death. 

"  Nevertheless,  in  case  such  term  of  protection  should  not  be 
uniformly  adopted  by  all  the  countries  of  the  Union,  the  term 
shall  be  regulated  by  the  law  of  the  country  where  protection  is 
claimed,  and  must  not  exceed  the  term  fixed  in  the  country  of 
origin  of  the  work.  Consequently  the  contracting  countries  shall 
only  bo  bound  to  apply  the  provisions  of  the  preceding  paragraph 
in  so  far  as  such  provisions  are  eomsistent  with  their  domestic 
laws. 

"  For  photographic  works  and  works  produced  by  a  process 
analogous  to  photography,  for  posthumous  works,  for  anonymous 
or  pseudonymous  works,  the  term  of  protection  shall  be  regulated 
by  the  law  of  the  country  where  protection  is  claimed,  provided 
that  the  said  term  shall  not  exceed  the  term  fixed  in  the  country 
of  origin  of  the  work." 

Although  this  Article  provides  that  where  the  periods  of  copy- 
right in  two  countries  do  not  agree,  the  protection  in  the  country 
where  protection  is  sought  "must"  not  exceed  the  term  fixed  in 
the  country  of  origin  of  the  work,  the  British  Copyright  Com- 
mittee (I)  are,  no  doubt,  correct  when  they  interpret  this  expres- 
sion to  mean  that,  though  a  country  is  bound  to  accord  the  lesser 
period,  it  is  at  liberty  to  give  as  much  longer  protection  as  it 
considers  fit  to  do . 

The  effect  of  Art.  7  is  to  establish  the  life  of  an  author  and  a  Effect  of 
period  of  fifty  years  after  his  death  as  the  ideal  period  of  copy- 
right for  works  other  than  photographs,  but  at  the  same  time, 
not  to  exclude  from  the  Union  a  country  which  accords  a  lesser 
period  of  protection.  If  any  country  does  accord  a  lesser  period 
of  protection  to  native  works,  then  that  country  is  not  obliged  to 
accord  to  foreign  works  a  longer  period  of  protection  than  that 
allowed  by  its  domestic  laws,  and  works  published  in  that  country 
cannot  claim  in  other  Unionist  countries  longer  protection  than 
that  allowed  in  the  country  of  origin. 

It  is  to  be  noticed  that  the  Convention  does  not — as  the  English  No  dlfierence 
Copyright  Act  does — draw  any  distinction  between  published  and  lighed  ^d^ 
unpublished  works,  and  neither  are  required  to  be  protected  for  ^"^^g^'^^^"^ 
any  longer  period  than  the  life  of  the  author  and  fifty  years  from 
his  death. 

We  now  turn  to  consider  what  are  the  works  which  must  be  Protected 
protected.     Article  1  states  that  the  Contracting  States  are  con-  ^"^ 

(I)  Report  of  Copyright  Committee,  p.  18. 
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stituted  iub;  a  Union  ifor  the  protection  of  the  rights  of  authors 
over  their  "literary  apd  artistic  works."  Art.  2  then  provides 
that  the  expression  "  literary  and  artistic  works  "  shall  include 
any  production  in  the  literary,  scientific,  or  artistic  domain,  what- 
ever may  be  the  mode  or  form  of  reproduction,  such  as  books, 
pamphlets,  and  other  writings  ;  dramatic  or  dramatico-musical 
works,  choreographic  works  the  acting  form  of  which  is  fixed  in 
writing  or  otherwise  (m),  musical  compositions  with  or  without 
woihIs;  works  of  design,  painting,  architecture,  sculpture,  engrav- 
ing or  lithography;  illustrations,  geographical  charts;  plans, 
sketches,  and  plastic  works  relative  to  geography,  topography, 
architecture  or  science.  Prior  to  the  Revised  Convention,  there 
was  no  obligation  to  protect  choreographic  works  or  works  of  archi- 
tecture, but  in  countries  where  such  works  received  protection  the 
other  Unionist  countries  were  entitled  to  the  benefit  of  such  pro- 
tection. 

Art.  2  of  the  Convention  then  goes  on  to  provide  that  "  trans- 
lations, adaptations,  arrangements  of  music  and  other  reproduc- 
tions in  an  altered  form  of  a  literary  or  artistic  work,  as  well  as 
collections  of  different  works,  shall  be  protected  as  original  works, 
without  prejudice  to  the  rights  of  the  author  of  the  original  work. 
The  contracting  countries  shall  be  bo;und  to  make  provision  for 
the  protection  of  the  above  mentioned  works.  Works  of  art 
applied  to  industrial  purposes  shall  be  protected  so  far  as  the 
domestic  legislation  of  each  co^untry  allows." 

The  provisions  of  Art.  2  as  to  adaptations  must  be  read  in 
conjunction  with  Art.  12,  which  declares  that  amongst  unlawful 
reproductions  must  be  "specially"  included  "unauthorised  indirect 
appropriations  of  a  literary  or  artistic  work,  such  as  adaptations, 
musical  arrangements,  transformations  of  a  novel,  tale,  or  piece 
of  poetry  into  a  dramatic  piece,  and  vice  uefsd,  &c.,  when  th&ij 
are  only  the  reprodkiction  of  that  toork  m  the  same  form  or  in 
another  form,  without  essentifd  alterations,  additions,  or  abridge- 
ments, and  do  not  present  th.e  character  of  a  new  original  work." 
The  italicised  words  are  unfortunate,  as  they  seem  to  imply  thai) 
if  a  copyist  has  added  new  matter  which  gives  to  his  work  the 
character  of  a  new  original  work,  he  is  not  guilty  of  piracy. 

It  will  be  noticed  that  translations  are  to  be  protected,  and  this, 
apparently,  whether  the  same  are  authorised  or  not,  subject  to  the 
rights  of  the  author  of  the  original  work.  Art.  8  deals  with 
the  rights  of  the  author  of  the  original  work,  stipulating  that  "  the 

(«)  As  to  the  meaning  of  this  expivession,  see  ante,  p.  81. 
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authors  of  unpublished  works,  being  subjects  or  citizens  of  one  of  Cap.  I^ 
the  countries  of  the  Union,  and  the  authors  of  works  first  published 
in  one  of  those  countries,  shall  enjoy  in  the  other  countries  of  the 
Union,  during  the  whole  term  of  the  right  in  the  original  work, 
the  exclusive  right  of  making  or  authorising  a  translation  of  their 
works." 

The  question  of  translations  is  of  prime  importance  from  the 
international  point  of  view,  for  it  is  only  by  means  of  translations 
that  an  author  of  a  literary  or  scientific  work  can  practically  make 
his  work  known  in  a  country  speaking  another  language  than  his 
own .  Complete  liberty  of  authorising  translations  has  only  been 
gained  for  the  first  time  under  the  Revised  Convention.  The 
original  Convention  only  gave  the  exclusive  right  of  translation 
for  a  period  of  ten  years  from  publication  of  the  original  work, 
and  this  only  to  autiiors  who  were  subjects  of  a  Unionist  country. 
The  Additional  Act  of  Paris  gave  to  such  authors  the  exclusive 
right  of  translation  during  the  whole  period  of  copyright  in  the 
original  article,  subject,  however,  to  the  condition  that  an  autho- 
rised translation,  in  the  language  for  which  protection  was  claimed, 
should  be  published  in  a  Unionist  country  within  ten  years  from 
the  first  publication  of  the  original  work.  Under  the  Revised 
Convention  authors — whether  citizens  of  a  Unionist  country  or  not 
— who  first  publish  in  a  Unionist  country  enjoy  the  exclusive  right 
of  authorising  a  translation  during  the  entire  period  of  copyright 
in  the  original  work,  free  from  any  such  condition  as  to  publica- 
tion of  an  authorised  translation.  Citizens  of  non-Unionist 
countries,  however,  have  no  right  to  protection  against  translations 
of  their  unpublished  works. 

Photographs  are  specially  dealt  with  by  Art.  3,  which  pro-  Photographs, 
vides  that  "  the  present  Convention  shall  apply  to  photographic 
works  and  to  works  produced  by  a  process  analogous  to  photo- 
graphy. The  contracting  countries  shall  be  bound  to  make  pro- 
vision for  their  protection"  ;  but,  by  Art.  7,  the  term  of 
protection  for  photographs  is  to  be  regulated  by  the  law  of  the 
country  where  protection  is  claimed,  provided  that  such  term  is 
not  to  exceed  the  term  fixed  in  the  country  of  origin  of  the  work . 
There  are  no  provisions  for  determining  who  is  the  "author" 
of  a  photograph. 

These  provisions  as  to  photogi^aphs  mark  a  considerable  advance, 
for  under  the  original  Convention  and  the  Additional  Act  of  Paris, 
these  works  were  only  protected  so  far  as  the  domestic  laws  of  the 
various  countries  admitted  such  works  to  protection. 

As  pointed  out  above,  the  last  paragraph  of  Art .  4  provides  that 
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the  exhibition  oi  a  "  work  of  art '  does  not  constitute  a  publication 
of  the  work,  but,  photograplis  being  sei^aratelj  dealt  with,  it  is 
not  clear  that  they  are  "works  of  art"  within  the  meaning  xxf 
this  Artiole. 

The  period  of  protection  for  anonjmoius  and  pseudonymous 
works  is  to  be  regulated  by  the  law  of  the  country  where  protec- 
tion is  claimed,  but  is  not  to  exceed  the  term  fixed  in  the  country 
of  origin  of  the  woi'k  (Art.  7).  In  the  case  of  such  works 
the  publisher  whose  name  is  indicated  on  the  work  is  to  be  "en- 
titled to  protect  the  rights  belonging  to  the  author,"  and  he  is  to 
be  deemed,  "without  other  proof,"  to  be  the  legal  representative 
of  the  anonymOiUS  or  pseudonymous  author  (Art.  15). 

The  object  of  this  last  clause  is  to  preserve  the  anonymity  of  the 
author.  The  first  part  of  the  same  Article  provides  that,  "  in  order 
that  the  authors  of  works  protected  by  the  present  Convention 
may,  in  the  absence  of  proof  to  the  contrary,  be  considered  as 
such,  and  be  consequently  admitted  to  institute  proceedings  against 
pirates  before  the  Courts  of  the  various  countries  of  the  Union, 
it  will  be  sufficient  that  their  name  be  indicated  on  the  work  in 
the  accustomed  manner."  It  is  not,  of  course,  essential  that  either 
the  author's  or  the  publisher's  name  should  appear  upon  a  work, 
for  copyright  is  not  to  be  "subject  to  the  performance  of  any 
formality  "  (n),  but  the  author  or  publisher,  as  the  case  may  be, 
acquires  certain  advantages  by  reason  of  his  name  so  appearing 
in  any  proceedings  that  he  may  take  in  any  country  for  protecting 
his  rights,  the  author  not  having  to  prove  his  proprietorship  of  the 
copyright  and  the  p;ublish6r  (in  the  case  of  anonymous  or 
pseudonymous  works)  not  having  to  ptove  his  authority,  to  insti- 
tute proceedings  on  behalf  of  the  author.  The  defendant  is  at' 
liberty,  however,  in  either  case  to  prove  that  the  plaintiff  in  fact 
has  no  rights.  If  the  name  of  the  author  or  publisher,  as  the  case 
imay  be,  does  not  appear  ,upon  the  work,  the  plaintiff  must  in  all 
cases  prove  his  title  in  the  usual  way  (o) . 

Art.  9  relates  to  ncAvspapers.  Newspaper  contributors  are 
divided  into  three  classes:  (1)  "serial  stories,  tales  and  all  other 
works,  whether  literary,  scientific  or  artistic,  whatever  their  object, 
published  in  the  newspapers  or  periodicals  of  one  of  the  countries 
of  the  Union";  (2)  newspaper  "articles"  (p),  other  than  serial 
stories  and  tales;  and  (3)  news  of  the  day,  and  miscellaneous 
information  which  is  simply  of  the  nature  of  items  of  news. 


(m)  Art.  i. 

fo)  See  sect.  6  (3)  of  tlio  British  Oopyrig'ht  Act,  and  ante^  p.  207. 

Qp)  Not  "  pictures,"  therefore.  "     i 
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The  first  class  receive  absolute  protection,  and  may  not  be  repro-  Cai-.  I. 
dttced  without  the  consent  of  the  authors.  It  is  to  be  noticed 
that  all  contributions  to  periodicals  fall  within  this  class.  The 
repro<luction  of  the  second  class  of  contribution  may  be  expreissly 
forbidden,  but,  if  not  so  forbidden,  may  be  reproduced  "  by 
another  newspaper "  (g),  subject  to  the  condition  that  "the 
source"  be  indicated,  which  expression  is  intended  to  include 
mention  of  the  author's  name,  if  the  article  is  signed  (r).  The 
legal  consequences  of  an  omission  to  indicate  the  source  is  to  be 
determined  by  the  laws  of  the  co.untry  where  protection  is  claimed. 
To  the  third  class  "  the  protection  of  the  present  Convention  shall 
not  apply" — that  is  to  say,  whilst  the  piracy  of  news  is  not  ex- 
plicitly rendered  lawful,  mere  news  is  not  to  be  the  subject  of 
copyright.  There  is  nothing,  however,  to  prevent  any  country 
holding,  on  other  grounds,  the  piracy  of  news  to  be  prohibited. 

The  performing  rights  of  authors  of  dramatic  and  musical  Perfonning 
works,  whether  published  or  unpublished,  are  protected  by  Art.  11 . 
Under  the  original  Convention  these  rights  had  to  be  specially 
reserved  by  notice  on  the  title  page,  if  the  work  was  published, 
but  the  Revised  Convention  provides  that  authors,  to  enjoy  pro- 
tection, shall  not  be  bound  to  forbid  the  public  representation  or 
performance  thereof.  By  the  same  Article,  authors  of  dramatic 
or  dramatico-musical  works  are  to  be  protected  during  the  exist- 
ence of  their  right  over  the  original  work,  against  the  unauthorised 
public  representation  of  translations  of  their  works.  The  wording 
of  this  clause  seems  to  imply  that  the  right  of  forbidding  the 
public  performance  of  an  authorised  translation  of  a  dramatic  work 
belongs  to  the  author  of  the  original  work,  unless,  of  course,  such 
right  has  been  assigned  to  the  translator. 

Protection  against  mechanical  reproduction  was  accorded  for  Gramo- 
the  fii'st  time  by  Art.  13  of  the  Revised  Convention.    The  original  ' 

Convention  had  expressly  provided  by  Art.  3  of  the  Closing  Pro- 
tocol that  the  manufacture  and  sale  of  instruments  serving  to  re- 
produce mechanically  "  musical  airs  "  in  which  copyright  subsisted 
was  not  to  be  considered  as  constituting  an  infringement  of  musical 
copyright.    Art.  13  of  the  Revised  Convention  is  as  follows:  — 

"  The  authors  of  musical  works  shall  have  the  exclusive  right 
of  authorising  (1)  the  adaptation  of  those  works  to  instruments 
which  can  reproduce  them  mechanically;  (2)  the  public  perform- 
ance of  the  said  works  by  means  of  these  instruments. 

"  Reservations  and  conditions  relating  to  the  application  of  this 

(5)  Not  by  a  magazine. 

(?•)  See  Report  to  the  Berlin  Conference,  Blue  Book,  Cd.  4467,  p.  133. 
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^^P-  !•  Article  may,  bo  determined  bj  the  domestic  legislation  of  eaob 
country  in  so  far  as  it  is  concerned;  but  the  effect  of  any  such 
reservations  and  conditions  will  be  strictly  limited  to  the  country, 
which  has  put  them  in  force. 

"  The  provisions  of  paragraph  1  shall  not  be  retroactive,  and 
consequently  shall  not  be  applicable  in  any  country  of  the  Union 
to  works  which  have  been  lawfully,  adapted  in  that  country  to 
mechanical  instruments  before  the  coming  into  force  of  the  present 
Convention. 

"  Adaptations  made  in  virtue  of  paragraphs  2  and  3  of  the 
present  Article,  and  imported  without  the  authority,  of  the  in- 
terested parties  into  a  country  where  they  would  not  be  lawful, 
shall  be  liable  to  seizure  in  that  country." 
Art.  13  It  is  important  to  notice  that  this  Article   only   refers  to 

"musical         "  musical  works . "    This  restricted  application  is  intentional.    The 
works."  framers  of  the  original  Convention  app^ear  to  have  been  of  opinion 

that  all  literary,  dramatic  and  musical  works  would  have  been  natu- 
rally protected,  by  virtue  of  Art,  4  of  the  Convention  (s),  against 
all  mechanical  reproductions,  but  for  the  provisions  of  Clause  3 
of  the  Closing  Protocol,  which  they  considered  to  be  in  derogation 
of  the  author's  rights.  This  Clause  was  inserted  in  the  Closing 
Protocol  in  the  interests  of  the  Swiss  manufacturers  of  musical 
boxes,  which,  of  course, "were  only  capable  of  reproducing  tunes, 
not  words.  The  Article,  therefore,  was  confined  to  reproduction 
of  "musical  airs."  Whether  mechanical  reproduction  of  literary 
and  dramatic  works  was  forbidden  under  the  general  terms  of 
Art.  4  (s)  of  the  original  Convention,  turns  upon  the  meaning 
of  the  word  "  protection."  In  some  oomitries  it  has  been  held  that 
gramophones,  &c.  are  infringements  of  copyright,  in  others  the 
contrary  has  been  held  (t) .  The  representatives  of  those  countries 
in  wliich  it  has  been  held  that  mechanical  contrivances  do  infringe 
copyright  considered,  therefore,  that  Art.  13  of  the  Revised  Con- 
vention was  in  derogation  of  the  rights  of  authors,  because  by  the 
second  paragraph  thereof,  reservations  and  conditions  may  be 
imposed  by  domestic  legislation,  and  these  representatives  were 
consequently  unwilling  that  this  Article  should  be  given  any  wider 
application  than  Clause  3  of  the  Closing  Protocol.  Art.  13  was^ 
probably,  therefore,  not  intended  to  apply  even  to  the  words  of 
songs  (u) . 

(s)  Art.  2  of  the  Revised  Convention. 

(t}  Including '  England,  see  ante,  p.   256, 

(f«)  See  Correspondence  respecting  Revised  Convention  of  Berne,  1909,  Blue 
Book,  Cd.  4467,  pp.  142,  143,  But  see  sect.  19  (2)  (ii)  of  the  British  Act 
of  1911,  ante,  p,  261,  Art.  13  is  also  silent  upon  the  question  of  public! 
performances  of  copyright  works  by  means  of  mechanical  instruments. 
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As  pointed  out  above,  power  is  given  by  the  second  paragraph  Cap.  I. 
of  Art.  13  to  any  country  to  impose  reservations  and  conditions  Reservations 
as  to  mechanical  reproductions  of  musical  works,  but  the  effect  tSns?^^' 
of  any  such  reservations  and  conditions  are  to  be  strictly  limited 
to  the  country  which  has  put  them  in  force.  The  effect  of  this  is 
not,  it  is  apprehended,  to  confine  the  operation  of  the  particular 
reservations  and  conditions  to  native  works.  For  instance,  if  a 
country  adopts,  as  England  has,  the  compulsory  royalty  system, 
such  system,  it  is  submitted,  may,  and  does,  apply  to  foreign  works 
as  well  as  to  native  works,  but  reproductions  under  such  a  system, 
in  one  country  of  the  Union,  will  not  render  such  reproductions 
lawful  in  any  other  country  of  the  Union,  and  it  is  expressly  pro- 
vided by  the  last  paragraph  of  the  Article  that  such  reproductions 
are  liable  to  seizure,  in  the  event  of  their  being  imported,  without 
the  authority  of  the  interested  parties  (a;),  into  a  country  where 
they  would  not  be  lawful. 

With  regard  to  the  paragraph  relating  to  the  retroactivity  of  Retrospective 
Art.  13,  the  British  Copyright  Committee  in  their  Eeport  (y)  Irt^^f  "*** 
remark  that  the  paragraph  is  somewhat  ambiguously  worded. 
They  state  that  the  opinion  of  the  Committee  was  "  that  the  object 
of  the  paragraph  is  that  manufacturers  who  have,  at  the  time  of 
the  coming  into  force  of  the  Revised  Convention,  lawfully  adapted 
works  (that  is  to  say,  adapted  them  without  infringement  of 
author's  rights)  to  mechanical  instruments,  may  stiR  proceed  to 
manufacture  records  in  respect  of  the  works  which  they  have  so 
adapted.  But  a  difference  of  opinion  arose  as  to  whether,  where 
there  had  been  any  adaptation  to  mechanical  instruments  of  a 
work  at  the  time  of  the  coming  into  force  of  the  Convention, 
that  particular  work  would  be  free  to  be  adapted  by  any  manu- 
facturer for  any  kind  of  instrument,  or  whether  the  manufacturer 
who  had  adapted  it  would  be  the  only,  manufacturer  who  could 
produce  the  records  of  the  work  without  the  author's  consent.  A 
narrow  majority  of  the  Committee  were  in  favour  of  the  former 
view,  which,  in  their  opinion,  is  in  accordance  with  the  exact 
words  of  the  latter  part  of  the  paragraph,  and  leaves  all  manu- 
facturers upon  an  equal  footing  as  regards  works  which  by  virtue 
of  the  paragraph  might  be  reproduced  without  the  author's  con- 
sent, so  that  the  effect  of  treating  a  manufacturer  as  having  a 
vested  interest  in  the  work  which  he  has  adapted  will  be  to  give 
every  other  manufacturer  practically  the  same  freedom." 

(x)  That  is  to  say,  the  author  and  any  persons  having  exclusive  rights  of 
mechanical  reproduction  in  the  country  into  which  the  works  are  imported. 
W  P-  26. 

c.  21 
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There  is  no  express  provision  in  the  Revised  Conyention  pro- 
tecting the  mechanical  contrivances  themselves  against  piracy,  but, 
indirectly,  manufacturers  may  obtain  such  protection  by  virtue 
of  the  rights  of  the  author  in  the  original  work  under  the  Conven- 
tion. 

A  separate  Article  is  devoted  to  cinematograph  productions. 
This  is  Art.  14,  the  first  paragraph  whereof  protects  authors  of 
literary,  scientific,  or  artistic  works  by  conferring  on  them  the 
"  exclusive  right  of  authorising  the  reproductibn  and  public  re- 
presentation of  their  works  bj  cinematography."  But  a  cine- 
matographic work  may  be  an  original  creation,  and  so,  by  the 
second  paragraph  of  the  same  Article,  it  is  provided  that  "  cine- 
matograph productions  shall  be  protected  as  literary  or  artistic 
Works  if,  by  the  arrangement  of  the  acting  form  or  the  combinations 
of  the  incidents  represented,  the  author  has  given  the  work  a 
personal  and  original  chara.cter."  Again,  an  original  work  may 
have  been  employed  in  creating  the  scenes  of  a  cinematograph 
production.  If  that  is  done  without  the  consent  of  the  author  of 
the  original  work,  it  will  be  an  infringement  of  the  latter's  copy- 
right, but  that  has  seemed  to  the  authors  of  the  Revised  Convention 
no  good  ground  for  depriving  the  author  of  the  cinematograph 
work  of  copyright  in  his  work.  Consequently,  the  third  paragraph 
of  Art.  14,  in  close  analogy  with  the  second  paragraph  of  Art.  2, 
runs  as  follows: — "Without  prejudice  to  the  rights  of  the  author 
of  the  original  work,  the  reproduction  by  cinematography  of  a 
literary,  scientific,  or  artistic  work  shall  be  protected  as  an  original 
work."  Finally,  it  is  provided  that  "  the  above  provisions  apply 
to  reproduction  or  production  effected  by  any  other  process 
analogous  to  cinematography"  (z).  Art.  14  of  the  Revised  Con- 
vention is  entirely  new. 

The  remedy  of  a  person  whose  work  has  been  pirated  is  to  be 
governed  by  local  law.  It  is  provided  by  the  second  paragraph  of 
Art.  4  that,  "  apart  from  the  express  stipulations  of  the  present 
Convention,  the  extent  of  protection,  as  well  as  the  means  of 
redress  secured  to  the  author  to  safeguai-d  his  rights,  shall  be 
governed  exclusively  by  the  laws  of  the  country  where  protection 
is    claimed "  (<3!) .      However,  seizure   of   the  pirated  copies  is  a 


(«)  See  as  to  cinematography  generally,  ante,  p.  247. 

(a)  An  important  and  instructive  case  recently  came  before  the  Paris  Court 
of  Appeal  which,  affirming  the  decision  of  the  Seine  Civil  Tribunal,  held  that 
the  manager  of  the  Paris  branch  and  representative  in  Paris  of  an  Argentine 
newspaper  was  liable  in  damages  for  putting  on  sale  in  France  copies  of 
the  newspaper  printed  in  Buenos  Ayres,  and  containing  pirated  portions  of  a 
novel  written  by  a  French  author.     This  liability,  the  Court  stated,  would 
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remedy  which  ought  to  be  secured  to  authors  by  the  legislation  of       0^^-  J- 
every  Unionist  country,  for  Art.  16  provides  as  follows:  — 

"  Pirated  works  may  be  seized  by  the  competent  authorities  of 
any  country  of  the  Union  where  the  original  work  enjoys  legal 
protection. 

"  In  such  a  country  the  seizure  may  also  apply  to  reproductions 
imported  from  a  country  where  the  work  is  not  protected,  or  has 
ceased  to  be  protected. 

"  The  seizure  shall  take  place  in  accordance  with  the  domestic 
legislation  of  each  country." 

Notwithstanding  the  provisions  of  the  Convention  each  Unionist 
country  is  to  be  at  liberty  "  to  permit,  to  control,  or  to  prohibit, 
by  measures  of  domestic  legislation  or  police,  the  circulation,  repre- 
sentation, or  exhibition  of  any  works  or  productions  in  regard  to 
which  the  competent  authority  may  find'  it  necessary  to  exercise 
that  right"  (Art.  17). 

A  notable  alteration  has  been  made  as  regards  retroactivity  in  Retro- 
the  Revised  Convention.  Under  the  original  Convention  it  was 
provided  that  its  provisions  should  apply  to  all  works  which  at 
the  time  of  its  coming  into  force  had  "  not  yet  fallen  into  the 
public  domain  in  their  country  of  -origin."  The  Revised  Conven- 
tion (Art.  18)  only  excepts  works  which  have,  at  the  moment  of 
its  coming  into  force,  fallen  into  the  public  domain  in  their 
country  of  origin  "through  the  expiration  of  the  term  of  pro- 
tection." Works,  therefore,  which  have,  in  the  country  of  their 
origin,  lost  their  protection  owing  to  failure  to  comply  with 
formalities,  such  as  registration,  notice  of  reserve  of  copyright, 
and  so  forth,  are  intended  to  be  protected  under  the  Revised  Con- 
vention, as  also,  apparently,  are  works  which  were  previously 
entitled  to  no  protection  whatsoever,  e.g.  (in  some  countries), 
works  of  architecture  and  photographs  (6).  The  Article  in  ques- 
tion will  also  apply  to  works  published  in  new  countries  adhering 
to  tlie  Convention  (c) .  The  effect  of  these  provisions  upon  the 
translating  right  may  be  particularly  observed.  If  a  work  has 
been  published  less  than  ten  years  prior  to  the  entry  into  force  of 
the  Revised  Convention,  such  works  vidll  be  entitled  to  the  benefit 
of  the  new  protection.    If,  on  the  other  hand,  they  were  published 

exist  "  even  if  the  legislation  of  the  country  of  publication  accorded  no  pro- 
tection to  copyright":  Foley  v.  Cazaux,  "  Le  Droit  d'Auteur,"  1913,  p.  100. 

(6)  It  will  be  remembered  that  there  are  special  provisions  as  to  the  retro- 
spective operation  of  the  clause  relating  to  mechanical  instruments:  see  ante, 
p.  321.  The  British  Copyright  Act  does  not  comply  with  the  provisions  as  to 
retroactivity,  and  in  adJiering  to  the  Revised  Convention  Great  Britain  has 
made  a  reservation  upon  the  point  (see  Appendix  C). 

(c)  See  para.  4  of  Article  18. 

31(2) 
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more  than  ten  jears  prior  to  the  Revised  Convention,  then  if  any 
translation  has  been  lawfully  published  in  the  country  where  pro- 
tection is  sought,  the  provisions  of  Art.  8  cannot  be  invoked  by 
the  proprietor  of  the  copyright  in  the  original  work,  but  if  there 
has  been  no  such  publication,  the  author  will  have  the  benefit  of 
the  new  provisions  (d) . 

The  third  paragraph  of  Art.  18,  however,  provides  that  the 
application  of  the  principle  laid  down  in  the  first  and  second 
paragraphs  is  to  take  effect  according  to  the  stipulations  contained 
in  special  Conventions  existing  or  to  be  concluded  to  that  effect 
between  countries  of  the  Union,  and  that  in  the  absence  of  such 
stipulations,  the  respective  countries  are  to  regulate,  so  far  as 
they  are  respectively  concerned,  the  manner  in  which  the  said 
principle  is  to  be  applied. 

The  Revised  Convention  only  provides  for  a  minimum  protec- 
tion, it  is  not  intended  to  prevent  any  Unionist  country  which  may 
feel  more  liberally  disposed  from  granting  more  extensive  pro- 
tection. Art.  19,  therefore,  provides  that  "  the  provisions  of  the 
present  Convention  shall  not  prevent  a  claim  being  made  (e)  for 
the  application  of  any  wider  provisions  which  may  be  made  by 
the  legislation  of  a  country  of  the  Union  in  favour  of  foreigners  in 
general."  This  clause  operates  to  prevent  a  Unionist  author  from' 
being  in  a  worse  position  than  a  non-Unionist  author;  but  it  does 
not  enable  a  Unionist  author  to  claim'  more  extensive  rights  than 
those  accorded  solely  to  natives,  nor  does  the  clause  introduce  the 
"  most  favoured  nation  "  treatment,  because  a  claim  can  only  be 
made  if  the  more  extensive  rights  are  accorded  to  foreigners  "  in 
general." 

Art.  20  enables  Unionist  countries  to  conclude  or  maintain 
treaties  conferring  wider  protection  than  that  provided  for  by  the 
Convention,  but  the  present  tendency  is  to  discountenance  such 
treaties  as-  between  Unionist  countries  as  being  superfluous  ajnd 
tending  to  complicate  the  law  (/) . 

If,  then,  an  author  belonging  to  one  country  of  the  Union  desires 
to  ascertain  his  rights  in  respect  of  his  literary  or  artistic  work 
in  another  country  of  the  Union,  he  must  consult  the  following 
four  sources: — 

1 .  The  law  of  the  country  of  origin  of  the  work  to  ascertain  the 
term  of  protection. 


(d)  See  remarks  of  M.  Renault,  Blue  Book  of  Correspondence,  p.  147. 

(e)  Presumably  this  is  to  be  taken  as  equivalent  to  giving  a  right  to  claim. 
(/)  -B.,17.,  the  treaty  between  Switzerland  and  Japan,  previously  in  force 

with  regard  to  copyright,  was  denounced  in  the  year  1911. 
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2 .  The  Revised  Convention  which  stipulates  a  minimum  pro-      C^^-  J- 
tection. 

3.  The  law  of  the  country  in  which  protection  is  sought,  for 
everything  relating  to  the  nature  of,  and  procedure  for,  enforcing 
the  protection  to  which  he  is  entitled,  and,  in  particular,  to  see 
whether  the  local  law  is  in  any  points  more  favourable  than  the 
Convention. 

4.  The  particular  treaties  existing  between  the  two  parties  to 
the  Union,  if  they  accord  more  extensive  protection  than  the 
Convention  {g) . 

The  English  Courts  have  no  jurisdiction  to  restrain  a  threatened  No  action  in 
infringement  of  copyright  in  a  foreign  country,  even  though  that  ^fi^ement 
country  be  a  member  of  the  Copyright  Union,  but  proceedings  abroaS. 
must  be  taken  in  the  Courts  and  according  to  the  law  of  the  foreign 
country  {h) . 

At  the  moment  of  writing  the  following  countries  form  the  Presentmem- 
Copyright  Union: — Belgium,  Denmark,  France  with  Algeria  and  copyright  ■ 
her  colonies,  Germany,  Great  Britain  with  some  of  her  colonies  Union. 
and  dependencies  (i),  Hayti,  Italy,  Japan,  Liberia,  Luxemburg, 
Monaco,  the  Netherlands  with  the  Dutch  East  Indies,  Norway, 
Portugal,  Spain,  Sweden,  Switzerland,  Tunis  (fc).  Although 
Italy  and  Sweden  are  members  of  the  Union  they  have,  neither  of 
them,  ratified  the  Revised  Convention  of  Berne:  Italy  is  bound  by 
the  original  Convention  of  1886,  with  the  Additional  Act  of  Paris, 
1898,  and  the  Interpretative  Declaration  of  the  same  year  (I), 
Sweden  by  the  original  Convention  and  the  Interpretative  De- 
claration, but  not  the  Additional  Act  of  1898.  It  is,  however, 
anticipated  that  Italy  and  Sweden  will  both,  at  an  early  date, 
ratify  the  Revised  Convention  (U).  Of  the  other  countries  of  the 
Union  Denmark,  France,  Tunis,  Great  Britain,  the  Netherlands, 
Japan  and  Norway  have  only  ratified  the  Convention  subject  to 
certain  reservations.  The  reservation  in  the  case  of  Denmark  is  as 
to  newspaper  and  magazine  articles  (remaining  bound  by  Art.  7  of 
the  original  Convention  as  amended  by  the  Additional  Act);  in 
the    case    of   France   and  Tunis,  as  to  works  of  art  applied  to 

(^)  Inasmuch  as  Great  Britain  has  only  one  copyright  treaty,  and  that 
with  Austria,  which  is  not  a  member  of  the  Union,  British  authors  are  not 
concerned  as  to  this  last  source. 

(A)   "  Morooao  Bound"  Syndicate   v.   Karris,    (1895)    1   Ch.   534. 

(%)  As  to  the  Colonies  of  Great  Britain,  see  "  Colonial  Copyright,"  poHt. 

(K)  It  is  anticipated  that  Hungary  will  shortly  adhere  to  the  Convention. 
Denmark  joined  the  Union  on  28th  June,  1912,  Holland  on  the  9th  Ootober, 
1912,  Portugal  on  18th  March,  1911.  The  other  countries  were  all  parties  to 
the  Union  before  1908. 

(0   Ante,  p.   306. 

(JV)  Italy  has  now  done  so.     See  Addenda. 
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industrial  purpoass  (neiriiaining  bound  hy  the  provisions  of  the 
original  Convention  and  Additioiial  Act);  in  the  case  of  Japan, 
as  to  (a)  translating  right  (remaining  bound  by  Art.  5  of  the 
original  Convention,  as  amended  by  the  Additional  Act),  and 
(b)  as  to  performing  rights  in  musical  works  (remaining  bound  by 
Art.  9,  para.  3,  of  the  original  Convention);  in  the  case  of  Great 
Britain,  as  to  the  retrospective  operation  of  the  Convention  (re- 
maining bound  by  Art.  14  and  paxa.  4  of  the  Final  Protocol  of 
the  original  Convention,  as  amended  by  the  Additional  Act);  in 
the  case  of  the  Netherlands,  as  to  translations  and  newspaper  and 
magazine  articles  (being  bound  by  Arts.  5  and  7  of  the  original 
Convention  and  the  Additional  Act) ;  and  in  the  case  of  Norway, 
as  to  works  of  architecture,  newspaper  and  magazine  articles,  and 
the  retrospective  operation  lof  the  Convention  (remaining  bound  by 
Arts.  4,  7  and  14  of  the  original  Convention). 

The  powers  enabling  the  Clx)wn  to  ratify  the  Revised  Convention 
are  to  be  found  in  sect.  29  of  the  Copyright  Act,  1911.  By  this 
section  His  Majesty  is  a,uthoris6d  by  Order  in  Council  to  direct 
that  that  Act  (except  such  parts,  if  any,  thereof  as  may  be  specified 
in  the  Order)  shall  apply — 

"  (a)  to  works  first  published  in  a  foreign  country  to  which 
the  Order  relates,  in  like  manner  as  if  they  were 
first  published  within  the  parts  of  His  Majesty's 
dominions  to  which  the  Act  extends ; 

(b)  to  literary,  dramatic,  musical,  and  artistic  works,  or 

any  class  thereof,  the  authors  whereof  were  at  the 
time  of  the  making  of  the  work  subjects  or  citizens 
of  a  foreign  country  to  which  the  order  relates,  in 
like  manner  as  if  the  authors  were  British  subjects; 

(c)  in  respect  of  residence  in  a  foreign  country  to  which 

the  Order  relates,  in  like  manner  as  if  such  resi- 
dence were  residence  in  the  parts  of  His  Majesty's 
dominions  to  which  the  Act  extends; 
and  thereupon,  subject  to  the  provisions  of  the  Act  and  of 
the  Order,  the  Act  is  to  apply  accordingly." 
The  right  to  make  such   Orders  is  subject  to   the  following 
provisions:  — 

(i)  before  making  an  Order  in  Council  under  the  section  in 
respect  of  any  foreign  country  (other  than  a  country 
with  which  His  Majesty  has  entered  into  a  conven- 
tion relating  to  copyright).  His  Majesty  must  be 
satisfied  that  that  foreign  country  has  made,  or  has 
undertaken  to  make,  such  provisions,  if  any,  as  it 
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appears  to  His  Majesty  expedient  to  require  for  the       O'*''-  ^- 
protection  of  works  entitled  to  copyright  under  the 
provisions  of  Part  I.  of  the  Act; 

(ii)  the  Order  in  Council  may  provide  that  the  term  of  copy- 
right within  such  parts  of  His  Majesty's  dominions 
as  aforesaid  shall  not  exceed  that  conferred  hy  the  law 
of  the  country  to  which  the  Order  relates; 

(iii)  the  provisions  of  the  Act  as  to  the  delivery  of  copies  of 
hooks  are  not  to  apply  to  works  first  published  in 
such  country,  except  so  far  as  is  provided  by  the 
Order; 

(iv)  the  Order  in  Council  may  provide  that  the  enjoyment 
of  the  rights  conferred  by  the  Act  shall  be  subject  to 
the  accomplishment  of  such  conditions  and  formalities 
(if  any)  as  may  be  prescribed  by  the  Order; 

(v)  in  applying  the  provision  of  the  Act  as  to  ownership  of 
copyright,  the  Order  in  Council  may  make  such  modi- 
fications as  appear  necessary  having  regard  to  the  law 
of  the  foreign  cOrUntry; 

(vi)  in  applying  the  provisions  of  the  Act  as  to  existing 
works,  the  Order  in  Council  may  make  such  modi- 
fications as  appear  necessary,  and  may  provide  that 
nothing  in  those  provisions  as  so  applied  shall  be  con- 
str,ued  as  reviving  any  right  of  preventing  the  pro- 
duction or  importation  of  any  translation  in  any  case 
where  the  right  has  ceased  by  virtue  of  section  five  of 
the  International  Copyright  Act,  1886  (m). 

It  will  be  remembered  that  ,under  sect.  1  of  the  Copyright  Act, 
1911,  copyright  subsists:  (a)  in  works  first  published  in  those 
parts  of  His  Majesty's  dominions  to  which  the  Act  extends;  (b)  in 
unpublished  works  the  author  of  which  was  at  the  date  of  making 
the  same  a  British  subject;  and  (c)  in  unpublished  works  where, 
at  the  date  of  making  the  same,  the  author  was  resident  in  such 
parts  of  His  Majesty's  dominions  as  aforesaid.  If,  therefore, 
an  Order  in  Council  is  made,  under  sect.  30,  with  regard  to  any 
particular  country,  copyright  under  the  British  Act  is  conferred 
upon:    (i)  works  published  in  that  country;     (ii)    unpublished 

(m)  49  &  50  Vict.  c.  33.  It  waa  provided  by  this  section  that  if  at  the 
end  of  ten  years  after  publication  of  a  book  or  dramatic  piece  no  authorised 
translation  in  the  English  language  has  been  produced,  the  right  to  prevent 
the  production  in  and  importation  into  the  United  Kingdom  of  an  unauthorised 
translation  of  the  work  is  to  cease.  The  various  Orders  in  Council  made  under 
the  section  provide  in  the  manner  suggested  by  this  proviso.  See  the  Orders 
set  out  in  Appendix  C. 
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works  of  citizens  of  that  country;  and  (iii)  unpublished  works 
of  persons  resident  in  that  country.  The  Act,  therefore,  more 
than  satisfies  the  requirements  of  the  Revised  Convention,  for 
the  terms  of  that  Convention  do  not  require  that  protection  shall 
be  accorded  to  the  unpublished  works  of  a  foreigner  merely  resi- 
dent in  a  country  of  the  Union  at  the  time  of  making  his  work. 

A  general  Order  in  Council  was  made  on  the  24th  June,  1912, 
extending  the  benefit  of  the  Act  to  the  then  members  of  the 
Copyright  Union,  Avith  the  necessary  modifications  in  the  case  of 
those  countries  which  had  only  partially  adhered  to  the  Revised 
Convention,  and  further  Orders  in  Council  have  been  made  as 
fresh  countries  have  adhered  to  the  Convention.  These  Orders  in 
Council  will  be  found  set  out  in  Appendix  C. 

The  position  of  the  British  Colonies  and  Dependencies  with 
regard  to  countries  belonging  to  the  Copyright  Union  will  be 
considered  under  Colonial  Copyright. 

Great  Britain  has  a  special  copyright  treaty  with  Austria, 
which  differs  in  some  respects  from  the  Berne  Convention  {n). 
Under  this  treaty  authors  of  literary  or  artistic  works,  which 
have  been  first  published  in  the  dominions  of  one  of  the  contract- 
ing parties,  are  to  have  in  the  dominions  of  the  other  contracting 
party  the  same  legal  remedy  against  all  infringements  of  their 
rights  as  if  the  work  had  been  first  published  in  the  country  where 
the  infringement  may  have  taken  place,  but  these  advantages  are 
only  to  be  reciprocally  guaranteed  to  authors  when  the  work  in 
question  is  also  protected  by  the  laws  of  the  State  where  the 
work  was  first  published,  and  the  duration  of  protection  in  the 
other  country  is  not  to  exceed  that  which  is  guaranteed  to  authors 
in  the  country  where  the  work  was  first  published. 

This  treaty  first  came  into  force  on  the  11th  May,  1894,  under 
an  Order  in  Council  made  by  virtue  of  the  International  Copy- 
right Act,  1886  (o).  Since  the  passing  of  the  Act  of  1911,  a 
fresh  Order  in  Council  has  been  made  under  sect.  29  extending 
the  provisions  of  that  Act  to  Austria,  subject  to  certain  modi- 
fications (p) . 

In  addition  to  the  Berne  Convention,  there  are  other  American 
Conventions — the  Montevideo  Convention  and  the  various  Pan- 
American  Conventions.  To  none  of  these  is  Great  Britain  a 
party.  The  Montevideo  Convention  (11th  January,  1889)  adopts 
a  wholly  different  principle  to  that  of  the  Berne   Convention, 


(»)  Set  out  in  full  in  Ap"pendix  B. 

(o)  See  ante,  p.  306. 

(p)  The  Order  in  Council  will  be  found  set  out  in  Appendix  C. 
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conferring  upon  an  author  belonging  W  one  country  of  the  Union  Cap.  I. 
in  the  other  countries  of  the  Union  the  rights  which  he  enjojs  in 
the  country  where  he  first  publishes,  not  the  rights  which  authors 
enjoy  in  the  country  where  the  infringement  takes  place,  so  that 
under  this  Convention  the  law  of  the  country  of  origin  follows 
the  work  into  the  other  countries  of  the  Union. 

This  Convention  has  only  been  ratified  by  Argentina  (1894)  {q), 
Bolivia  (1903),  Paraguay  (1889),  Peru  (1889),  and  Uruguay 
(1892).  The  Pan-Amei-ican  Conventions  are  those  of  Mexico 
City  (1902),  Rio  de  Janeiro  (1906),  and  Buenos  Ayres 
(1910)  (r).  The  later  of  these  Conventions  are  both  modifications 
of  the  original  Convention  of  1902,  and  all  adopt  the  Berne  prin- 
ciple of  according  national  protection  to  works  published  in  any 
of  the  countries  of  the  Union,  but  under  the  Convention  of  1902, 
in  order  to  obtain  copyright  in  another  country,  it  is  an  ''  indis- 
pensable" condition  that  the  author  or  his  representatives  shall 
address  a  petition  to  the  official  department  of  each ,  government, 
claiming  the  recognition  of  the  right.  This  has,  however,  been 
niodified  by  the  later  Conventions,  and  under  the  Convention  of 
1910,  it  simply  provided  that  "  the  acknowledgment  of  a  copy- 
right obtained  in  one  State,  in  conformity  with  its  laws,  shall 
produce  its  effects  of  conferring  full  right  in  all  the  other  States 
■without  the  necessity  of  complying  with  any -other  formality, 
provided  always  there  shall  appear  in  the  work  a  statement  that 
indicates  the  reservation  of  the  property  right."  The  Convention 
of  1902  was  ratified  by  Guatemala  (1902),  Salvador  (1902),  Costa 
Eica  (1902),  Honduras  (1904),  Nicaragua  (1904),  and  the  United 
States  (1908).  The  Convention  of  1906  was  ratified  by 
Guatemala  (1907  and  1909),  Salvador  (1907),  Nicaragua  (1908), 
Costa  Rica  (1908),  and  Chile  (1910).  Twenty  Powers,  includ- 
ing all  the  South  American  countries,  except  Bolivia,  were  parties 
to  the  Convention  of  1910,  but  it  has  so  far  been  ratified  only  by 
the  United  States  (1910). 

There  is  no  treaty  between  Great  Britain  and  the  United  States  international 
on  the  subject  of  copyright,  and  it  was  not  until  1891,  after  the  ^^^^^* 
passage  of  the  Act  commonly    called    the   "  Chace    Act,"   that  United 
British  authors  could  obtain  any  effective  protection  for  their 
works  in  that  country.     The  Chace  Act  is  now  repealed  by  the 

(?)  France  adhered  to  the  Convention  on  3rd  July,  1897,  Spain  on  29th 
Dec,  1899,  Italy  on  18th  April,  1900,  and  Belgium  in  1903.  The  adhesion  of 
all  four  countries  has  been  accepted  by  Argentina  and  Uruguay;  that  of 
Belgium  by  Paraguay  also.  For  a  case  in  -which  a  Spanish  author  successfully 
invoked  the  aid  of  this  Convention,  see  "  Le  Droit  d'Auteur,"  1913,  p.  66. 

(»•)  The  full  text  of  these  Conventions  will  be  found  in  Bowker  on  Copyright 
(American,  published  by  Constable  &  Co.,  1912),  pp.  633  et  seq. 
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P*^-  I-  Copyright  Act,  1909,  under  which  British  authors  can  obtain  a 
certain  measure  of  protection  for  their  works,  by,  virtue  of  a 
proclamation  by  the  President  of  the  United  States,  to  the  effect 
that  the  British  law  grants  to  citizens  of  the  United  States-  the 
benefit  of  copyright  on  substantially  the  same  basis  as  its  own 
citizens  (s) .  American  citizens  are  able  to  obtain  copyright  in 
their  works  by  first  publishing  them  in  England,  or  simul- 
taneously (t)  in  England  and  America;  but,  inasmuch  as  no  Order 
in  Council  relating  to  the  United  States  has  been  made  under 
sect.  29  of  the  British  Act  of  1911,  American  citizens  are  not 
entitled  to  copyright  in  their  unpublished  works,  or  in  their  works 
first  published  in  America  only.  They  could,  however,  sue  in 
England  in  respect  of  any  publication  in  breach  of  trust  or 
confidence  (u) . 

(«)  See  post,  "  Copyright  in  United  States  of  America,''  Part  V. 
(<)  As  to  the  meaning  of  this  expression,  see  ante,  p.  41. 
(«)  Ante,  p.  30. 
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In  the  jear  1910,  during  the  presence  of  representatives  of  the  Colonial 
British  colonies  and  dependencies  in  England,  a  conference  of  Conference, 
those  representatives  was  held  upon  the  subject-matter  of  copy- 
right in  the  British  dominions.  Mr.  Sjdney  Buxton,  the  then 
President  of  the  Board  of  Trade,  urged  upon  the  representatives 
the  extreme  desirability  of  obtaining  a  uniform  code  of  copyright 
laws  which  should  apply  throughout  the  King's  dominions.  At 
this  Conference  certain  resolutions  were  passed,  generally  recog- 
nising this  desirability,  but  insisting,  at  the  same  time,  that,  at 
any  rate,  self-governing  colonies  ought  not  to  be  bound  by  any 
Imperial  Copyright  Act,  or  be  made  party  to  any  Coiuvention  or 
treaty  entered  into  by  the  home  Government,  without  the  assent 
of  those  ooloiuies,  and  that  aU  colonies  ought  to  have  the  right  to 
make  local  modifications  in  the  law  (a) .  Effect  has  been  largely 
given  to  the  recommendations  of  this  Conference  in  the  British 
Copyright  Act,  1911,  but  as  the  process  of  obtaining  a  uniform 
code  of  copyright  laws  throughout  the  domiaions  is  not  yet  com- 
pleted (fe),  it  is  still  necessary  to  understand  the  law  as  it  existed 
prior  to  the  Act  of  1911. 

The  Literary  Copyright  Act  of  5  &  6  Vict.  c.  45,  expressly  Law  prior  to 
extended  copyright  to  every  part  of  the  British  dominions  (c),  but     °*°  ^^^^" 
none  of  the  Acts  relating  to  artistic  or  dramatic  copyright  con- 
tained any  similar  provision.     The  Fine  Arts  Copyright  Act, 
1862,  did  refer  to  the  British  dominions,  giving  copyright  in  all 
works  made  in  the  British  dominions  or  elsewhere  (d),  but  it  was 
held  that  there  was  nothing  in  that  Act  to  extend  the  copyright 
throughout  the  British  dominions,  the  provisions  of  sects.  8  and  10 
providing  for  the  recovery  of  the  penalties  in  England,  Scotland 
and    Ireland,  and   forbidding   the   importation  into  the  United 

(o)  Report  of  Colonial  Conference,  1910  (Cd.  5272). 

(6)  See  as  to  local  legislation  of  particular  colonies.  Chapter  III.,  infra. 

(c)  Sect.  29. 

Id)  Sect.  1. 
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Cap.  II. 


Rights  of 
colonial 
authors  in 
United 
Kingdom. 


Result. 


Foreign 
reprints 
forbidden 
to  be  im- 
ported into 
colonies. 


Kingdom  of  copies  made  in  any  part  of  the  British  dominions 
indicating  a  contrary  intention  {'c) . 

Whilst,  therefore,  a,  British  author  publishing  a  literary  work 
in  the  United  Kingdom  obtained  under  the  Literary  Copyright 
Act,  1842,  an  imperial  copyright,  extending  throughout  the 
British  dominions,  and  was  thus  enabled  to  prevent  piracies  in  any 
colony,  a  British  artist  first  publishing  in  the  United  Kingdom 
obtained  no  imperial  copyright,  but,  if  he  desired  to  prevent 
infringements  in  a  colony,  must  have  acquired  local  copyright 
according  to  the  laws  of  the  particular  colony. 

On  the  other  hand,  it  was  held  that  the  Literary  Copyright  Act, 
1842,  did  not  confer  copyright  in  the  United  Kingdom  on  works 
first  published  in  the  colonies  (/) ;  but  this  grievance  was  removed 
by  the  International  Copyright  Act,  1886  (ff),  which,  by  sect.  8, 
provided  that  the  Copyright  Acts  should,  subject  to  the  provisions 
of  the  Act  of  1886,  a,pply  to  a  literary  or  artistic  work  first  pro- 
duced in  a  British  possession  in  like  manner  as  they  applied  to  a 
work  first  produced  in  the  United  Kingdom:  provided  (a)  that  the 
enactments  respecting  the-registry  of  the  copyright  in  such  work 
should  not  apply  if  the  law  of  such  possession  provided  for  the 
registration  of  such  copyright;  and  (b)  that  where  such  work  was 
a  book  the  delivery  to  any  persons  or  body  of  persons  of  a  copy  of 
any  such  work  should  not  be  required.  If,  therefore,  in  the  parti- 
cular colony  there  was  no  provision  for  registration,  then  the 
registration  must  have  been  effected,  in  this  country. 

The  result,  therefore,  was  that  any  work  produced  in  the  colonies 
became  entitled  to  the  same  copyright  as  it  would  have  obtained  if 
it  had  been  first  produced  in  the  United  Kingdom,  but  that 
although  literary  works  published  in  the  United  Kingdom  obtained 
copyright  throughout  the  dominions,  this  wa^  not  the  case  with 
regard  to  artistic  works. 

By  sect.  17  of  the  Literary  Copyright  Act  all  persons,  other 
thaji  the  proprietor  of  the  copyright  or  persons  authorised  by  him, 
weie  forbidden  to  import  into  any  part  of  the  British  dominions, 
for  sale  or  hise,  any  printed  book  first  composed  or  written  or 
printed  and  published  within  the  United  Kingdom,  wherein  there 
should  be  copyright,  and  reprinted  in  any  country  or  place  out  of 
the  British  dominions,  under  penalty  of  £10,  and  double  the  value 
of  the  books  (h) .    Complaints  arose,  especially  from  Canada,  with 


(a)   Giaves  #  Co.  v.   Gorrie,  (1903)  A.  C.  496. 

(/)  Boutledge  v.  Low  (1868),  L.  E.  3  H.  L.  100. 

Ig)  49  &  30  Vict.  c.  33. 

(A)  And  see  the  Customs  Consolidation  Act,  1876   (39  &  40  Vict.   u.  36), 
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regard  to  this  prohibition.  It  was  contieaded  that  in  the  sparsely  Cap.  II. 
populated  colonies,  where  the  circulating  library  system  did  not 
prevail,  the  price  of  English  books  was  practically  prohibitive, 
whilst  English  publishers  feared  to  issue  special  cheap  colonial 
editions,  because  they  would  not  be  able  to  prevent  their  re-impor- 
tation into  Great  Britain.  With  a  view  to  remedy  these  grievances, 
in  1847  there  was  passed  an  Act,  commonly  known  as  the  Foreign 
Reprints  Act  (i),  enabling  the  Crown  by  Order  in  Council  to 
suspend  the  prohibition  against  importation  into  the  colonies  of 
English  copyright  works,  subject  to  their  making  suitable  pro- 
visions for  the  protection  of  British  authors.  Under  this  Act 
numerous  Orders  in  Council  were  issued  by  virtue  of  which  cheap 
foreign  reprints  of  copyright  works  were  permitted  to  be 
imported  into  various  colonies. 

The  provisions  of  the  Copyright  Act,  1911,  relating  to  the  Provisions  of 
British  possessions  aiie  contained  insects.  25  to  28.  The  countries 
subject  to  the  Crown  are  divided  into  three  classes:  (a)  dominions 
of  the  Crown  other  than  self-governing  colonies;  (b)  self-govern- 
ing colonies,  meaning  thereby  the  Dominion  of  Canada,  the 
Commonwealth  of  Australia,  the  Dominion  of  New  Zealand,  the 
Union  of  South  Africa  and  Newfoundland  (it);  and  (c)  protec- 
torates and  Cyprus. 

The  provisions  of  the  Act  relating  to  colonies,  other  than  the  Non-self- 
self -governing  dominions,  and  to  the  protectorates  and  Cyprus,  glomes 
are  comparatively  simple.  Sect.  25  (1)  enacts  that  the  Act,  andpro- 
"  except  such  provisions  thereof  as  are  expressly  restricted  to  the 
United  Kingdom  (l),  shall  extend  throughout  His  Majesty's 
dominions,"  subject  to  a  saving  in  respect  of  a  self-governing 
dominion;  and  sect.  28  enables  His  Majesty  by  Order  in  Council 
to  extend  the  Act  to  any  territories  under  his  protection,  and  to 
Cyprus,  "  and  on  the  making  of  such  Order  this  Act  shall,  subject 
to  the  provisions  of  the  Order,  have  effect  as  if  the  territories  to 
which  it  applies,  or  Cyprus,  were  part  of  His  Majesty's  dominions 
to  which  this  Act  extends."  The  legislature  of  any  British  pos- 
session to  which  the  Act  extends  has,  however,  power  to  modify,, 
or  add  to,  any  of  the  provisions  of  the  Act  in  its  application  to 
the  possession,  but,  except  so  far  as  such  modifications  and  addi- 
tions relate  to  procedure  and  remedies,  they  are  only  to  apply  to 
works  the  authors  whereof  were,  at  the  time  of  the  making  of  the 

89.  161,  152;  and  Black  v.  Imperial  Book  Co.  (1903),  5  Ontario  L.  E.  184; 
(1905),  21  T.  L.  E.  540,  under  "  Canada,"  post,  p.  342. 

(«)  10  &  11  Vict.  0.  95.    Ita  oiEcial  title  is  the  Colonial  Copyright  Act,  1847. 

Ih)  Sect.  35  (1). 

(f)  I.e.,  sects.  11  and  12  relating  to  summary  remedies. 
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^^^-  ^I-      work,  resident  in  the  possession,  and  to  works  first  published  in 
the  poesiession  (to)  . 

Thus,  for  the  purposes  of  copyright,  the  colonies,  other  than  the 
self-governing  colonies,  are  treated  as  parte  of  thei  United  Kingdom, 
and  British  copyright  will  extend  to  all  such  colonies,  and  vice 
i^ersd  colonial  copyright  will  extend  to  the  United  Kingdom, 
except  those  modifications  and  additions  to  the  British  Act  which' 
the  legislature  of  any  colony  may  make,  those  only  applying 
locally  {n).  Similarly,  the  following  protectorates,  to  which  by 
an  Order  in  Council  dated  the  24th  June,  1912,  the  British  Act 
was  extended,  are  equally  considered  for  copyright  purposes  to 
be  part  of  the  United  Kingdom,  namely,  Cyprus,  the  Bechuajia- 
land  Protectorate,  East  Africa  Protectorate,  Gambia  Protectorate, 
Gilbert  and  EUice  Islands  Protectorate,  Northern  Nigeria  Pro- 
tectorate, Northern  Territories  of  the  Gold  Coast,  Nyasaland  Pro- 
tectorate, Northern  Rhodesia,  Southern  Rhodesia,  Sierra  Leone 
Protectorate,  Somaliland  Protectorate,  Southern  Nigeria  Protec- 
torate, Solomon  Islands  Protectorate,  Swaziland,  Uganda  Pro^ 
tectorate,  and  Weihaiwei. 
Self-  The  position  of  the  self-governing  dominions  is,  under  the  Act, 

domhiio^,  rather  more  complicated.  The  Act  does  not  apply  to  such 
dominions  without  their  consent,  and  the  Act  leaves  it  open  to  any 
such  dominion  to  take  any  one  of  the  following  five  courses: — 

1.  It  may  take  no  steps  whatever.  In  this  case  the  enactments 
which  are  repealed  by  the  Act,  so  far  as  they  are  operative  in  the 
dominion,  continue  in  force  (o).  At  the  time  of  writing,  neither 
Canada  nor  the  South  African  Union  has  taken  any  steps  in  the 
matter,  and  the  repealed  statutes,  therefore,  remain  in  force  in 
those  colonies. 

2.  It  may  repeal  the  old  statutes  {p).  No  colony  has  taken  this 
course.  If  any  colony  were  to  do  so,  British  authors  would  have 
no  protection  in  that  colony,  except  such  as  might  be  accorded  by 
local  legislation. 

3.  It  may  declare  by  its  legislature  the  British  Act  to  be  in 
force  in  its  territory  either  with  or  without  any  modifications  oi* 
additions  (g),  but  such  modifications  or  additions,  except  in  so  far 

(m)  Sect.  27. 

(«)  India  has  passed  an  Act  containing  local  modifications,  and  also  pro- 
viding for  summary  remedies  for  infringement  (see  post.  Chapter  III.); 
Jersey  provides  summary  remedies  (Law  of  14th  Jan.,  1913),  as  also  does  the 
Isle  of  Man  (Law  of  5th  July,  1912).  The  Copyright  Act  comes  into  force  in 
the  different  colonies  on  varying  dates,  see  sect.  37. 

(o)  Sect.  26  (2),  but  qumre  whether  the  author's  unpublished  works  are  pro- 
tected:  sect.  26  (3). 

(p)  Sect.  26  (1).  (?)  Sect.  25(1). 
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as  they  relate  exclusively  to  procedure  and  remedies,  or  a>re  neoes-  ^'^'^-  II- 
sary  to  adapt  the  Act  to  the  circuinistaiices  of  the  doiminion,  must 
apply  only  to  (a)  works  ojf  authors  resident  in  the  dominion,  and 
(b)  works  first  published  in  the  dominion  (r).  Newfoundland  has 
adopted  the  Act  without,  and  the  Commoinwealth  of  Australia 
with,  such  modifications  and  additions  (s) .  NewfOiundland  and 
Australia  are,  therefore,  to  be  considered  as  part  of  the  United 
Kingdom  for  copyjight  purpoises,  subject,  in  the  case  of  Australia, 
to  the  local  modifications  for  colonial  authors. 

4.  It  may  pass  legislation  giving  to  British  authors  resident 
elsewhere  than  in  the  colony,  and  to  foreign  authors  resident  in  the 
parts  of  the  King'e  dominions  to  which  the  Act  extends  {t),  rights 
within  the  colony  "substantially  identical"  with  those  conferred 
by  the  Act,  and  the  fact  that "  the  remedies  for  enforcing  the  rights 
or  the  restrictions  on  importation  of  copies  of  works  manufactured 
in  a  foreign  country  under  the  law  of  the  dominion,  differ  froinl 
those  under  this  Act ''  is  not  to  prevent  the  rights  from'  being  "  sub- 
stantially identical"  (u).  In  this  case,  upon  a  certificate  by  "  the 
Secretary  of  State  "  (ar)  that  the  above  conditions  exist,  the  par- 
ticular' dominion  is,  for  the  purposes  of  the  rights  conferred  by  the 
Act  of  1911,  to  be  treated  as  if  it  wei'e  a  dominion  to  which  the  Act 
extended.  Colonial  authors  will  thus  obtain  protection  under  the 
British  Act;  British  authors  will  obtain  probection  under  the  local 
Act.  The  object  of  this  fourth  alternative  is  to  enable  a  sellf- 
■governing  dominion,  whilst  giving  full  protection  to  British 
authors,  to  differentiate  against  foreign  authors.  At  the  conference 
of  the  colonial  representatives  previously  referred  to  {y)  a  resolu- 
tion-relating to  international  copyright  was  passed  declaring  that, 
in  the  opinion  of  the  conference,  first,  save  in  so  far  as  it  may  be 
extended  by  Orders  in  Council,  copyright  under  the  new  Imperial 
Act  should  subsist  only  in  works  of  which  the  author  is  a  British 
subject,  or  is  bond  fide  resident  in  one  of  the  parts  of  the  British' 
Empire  to  which  the  Act  extends :  and  that  such  copyright  should 
cease  if  the  work  be  first  published  elsewhere  than  in  such  parts  of 
the  Empire;  and  secondly,  that  "if  possible,  it  should  be  made 
clear  on  ratification  that  the  obligations  imposed  by  the  convention 
on  the  British  Empire  should  relate  solely  to  works  the  authors  of 

(r)  Sect.  27. 

(s)  See  post,  Chapter  III. 

(t)  N.B. — ^Not   necessarily  to   foreign  authors   resident   elsewhere,  even  if 
they  first  publish  their  works  in  Great  Britain. 
(«)  Sect.  25  (2). 
(x)  Qucere,  which  ? 
(J)  Ante,f.  331. 
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^'^^-  ^^-  which  are  subjects  or  citizens  of  a  country  of  the  Union  or  bond 
^«?e  resident  therein,  and  that  in  any  case  it  is  essential  that  the 
above  reservation  should  be  made  in  regard  to  any  self-governing 
dominion  which  so  desires."  Under  this  third  alternative,  then, 
a  self-governing  dominion  might  by  ite  legislation  discriminate 
against  certain  foreign  countries  and  refuse  protection  to  the  works 
of  authors  who  are  citizens  of  such  countries,  and  thus  to  provide 
against  the  importation  of  works  "  manufactured  in  a  foreign 
country"  {z)  into  the  colony, notwithstanding  that  the  works  might 
be  the  subject  of  copyright  protection  in  some  parts  of  the  Empire. 
The  difficulty  in  taking  such  a  course  has  hitherto  been  that  it 
would  have  constituted  an  infringement  of  Article  6  of  the  Revised 
Berne  Convention,  which  provided  that  authors,  not  being  subjects 
or  citizens  of  one  of  the  countries  of  the  Union  who  first  publish 
their  works  in  one  of  those  countries,  should  enjoy  in  that  country 
the  same  rights  as  native  authors,  but  this  difficulty  has  been 
removed  by  the  recent  Additional  Protocol  of  1914  (a).  No  self- 
governing  dominion  appears  to  have  adopted  this  fourth  alter- 
native, but  it  is  possible  that  Canada  may  shortly  do  so. 

5.  It  may  pass  legislation  giving  "adequate  protection "  (6) 
within  the  dominion  for  the  works  (whether  published  or  unpub- 
lished) of  authors  who  at  the  time  of  the  making  of  the  work  were 
British  subjects  resident  elsewhere  "  than  in  the  particular 
dominion  "  (c).  Under  this  alternative  the  self-governing  colony 
is  not  required  to  give  any  protection  to  foreigners  wherever  resi- 
dent or  wherever  they  may  first  publish  their  works,  and  the  colony 
does  not  become  a  dominion  to  which  the  Act  of  1911  extends; 
the  position  is  simply  that  the  colony  comes  into  a  position  under 
which  it  may  negotiate  with  the  home  Government  and  each  other 
self-governing  dominion  as  to  the  mutual  protection  to  be  given 
to  their  works.  The  Crown  in  Council  may,  for  the  purpose  of 
giving  reciprocal  protection,  direct  that  the  Imperial  Act,  except 
such  parts  (if  any)  thereof  as  may  be  specified  in  the  Order,  and 
subject  to  any  conditions  contained  therein,  shall,  within  the  parts 
of  the  Crown's  dominions  to  which  the  Act  extends  (including  a 
dominion  which  is  for  the  purposes  of  the  Act  to  be  treated  as  if  it 
were  a  dominion  to  which  the  Act  extends),  apply  to  works  the 

(«)  N.B. — A  self-governing  dominion,  it  will  be  noticed,  is  not,  under  this 
alternative,  to  be  at  liberty  to  legislate  against  the  importation  of  works  manu- 
factured in  Great  Britain.  The  proprietor  of  the  copyright  could  prevent  this 
if  he  chose,  under  sect.  14  (7)  ot  the  Imperial  Act. 

(a)  See  ante,  p.  310.  i    ■ 

(I/)  "  Substantially  identical "  are  the  words  in  sub-sect.   2  of  sect.  25, 

(c)  Sect.  26  (3). 
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authors  whereof  were,  at  the  time  of  the  making  of  the  work,  Cap.  II. 
resident  in  the  particular  self-governing  dominion  and  to  works 
first  published  in  that  dominion.  Similarly,  the  Governor  in  Coun- 
cil of  any  self-governing  dominion  to  which  the  Act  extends  (in- 
cluding as  aforesaid)  is  authorised  to  confer  within  that  dominion 
the  like  rights  as  the  Crown  in  Council  is  authorised  tQ  confer 
within  other  parts  of  His  Majesty's  dominions  {A) .  It  is  further 
provided  that,  save  as  provided  in  any  Order  in  Council,  works  the 
authors  whereof  were  resident  "  in  a  dominion  to  which  this  Act 
does  not  extend  "  are  not,  whether  they  are  British  subjects  or  not, 
to  be  entitled  to  any  protection  under  the  Imperial  Act,  except  such 
protection  as  is  by  the  Act  conferred  on  works  first  published 
within  the  parts  of  His  Majesty's  dominions  to  which  the  Act 
extends  (e) .  The  unpublished  works,  therefore,  of  a  British  author 
resident  in  a  colony  which  has  adopted  this  fifth  alternative  are 
only  protected  so  far  as  the  Order  in  Council  directs.  In  fact, 
under  this  alternative,  colonial  authors  must  have  regard  to  the 
Order  in  Council  as  well  as  the  Act  ip  order  to  discover  their  rights 
in  Great  Britain,  and  British  authors  must  look  to  the  local  legis- 
lation and  the  order  of  the  Governor  in  Council  in  order  to  discover 
their  rights  in  the  colony .  This  fifth  alternative  appears  to  be  the 
one  which  has  been  adopted  by  New  Zealand. 

It  is  important  to  observe  that,  whichever  alternative  has  been  imirortation 
adopted,  it  is  open  to  the  proprietor  of  the  copyright  to  prevent  £"*°^5^ 
the  importation  into  any  colony  of  copies  of  his  work  ma/de  out  of  colonies, 
that  colony,  so  that,  if  a  British  author  were  to  assign  his  colonial 
copyright,  the  assignee  could  prohibit  the  importation  of  British- 
made  copies  into  the  colony  (/) ;  and  similarly,  the  British  author 
could  prevent  the  importation  of  colonial  copies  into  Great  Britain, 
for  those  copies  "  if  made  i;n  the  United  Kingdom  would  infringe  " 
his  copyright  {g) .  The  same  rules  would  apply,  mutatis  mutandis, 
if  a  colonial  author  were  to  assign  his  British  rights  (Ji),  but,  as  it 
is  only  the  "  owner  of  the  copyright  "  who  can  prevent  importation 
either  into  the  United  Kingdom  or  the  colonies,  licensees  should  be 
careful  to  recognise  their  position.  A  British  author  who  has 
given  a  licence  to  publish  a  colonial  edition  can  prevent  colonial 
copies  being  imported  into  Great  Britain  (i),  but  the  licensee 
cannot  prevent  British  copies  from  being  imported  into  the  colony ; 

(^d)  Sect.  26  (3). 

(«)  lb. 

if)  Sect.  14  (7). 

\g)  Sect.  14(1);  see  ante,  p.  201. 

(A)  Sub-sect.   (7). 

(»•)  Sub-sect.    (1). 

C.  22 
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^^^-  ^^-      and  vice  versa,  a  colonial  author  who  has  given  a  licence  to  publish 

a  British  edition  can  prevent  British  copies  from  being  imported 

into  the  colony  (k),  but  the  licensee  cannot  prevent  colonial  copies 

from  being  imported  into  Great  Britain. 

International       With  regard  to  any  international  arrangements  which  may  be 
arrange-  °  *^  .  .°  *'    . 

ments.  made  by  the  Mother  Country,  it  is  provided  that  any  Order  in 

Council  made  under  sect.  29  of  the  Act  (I)  is  to  apply  to  all 
His  Majesty's  dominions,  except  the  self-governing  dominions 
and  any  other  possession  specified  in  the  Order  (m) .  Accord- 
ingly, the  various  Orders  in  Council  which  have  been  made  under 
that  section  (n)  have  applied  the  Convention  to  all  the  dominions, 
colonies  and  possessions  of  the  Crown,  with  the  exception  of  the 
self-governing  dominions,  and  also  to  Cyprus  and  the  Protec- 
torates to  which  the  Copyright  Act  was  by  Order  in  Council 
extended  (o).  With  regard  to  the  self-governing  dominions  the 
Act  authorises  the  Governor  in  Council  of  any  such  dominion  to 
which  the  Act  extends  to  make,  as  respects  that  dominion,  the 
like  Orders  as  the  Crown  in  Council  is,  under  sects.  29  and  30, 
authorised  to  make  with  regard  to  dominions  other  than  self- 
governing  dominions,  and  the  provisions  of  those  sections  are, 
with  the  necessary  modifications,  to  apply  accordingly  (p) .  Orders 
in  Council  have,  under  this  power,  been  made  by  Australia,  New 
Zealand,  and  Newfoundland.  It  will  thus  be  seen  that  the  Revised 
Convention  of  Berne  applies  throughout  the  dominions,  with  the 
exception  of  Canada  and  the  Union  of  South  Africa.  These  last- 
mentioned  dominions,  in  the  meantime,  remain  bound  under  the 
International  Copyright  Act,  1886,  by.  the  original  Berne  Conven- 
tion as  modified  by  the  Interpretative  Declaration  of  Paris  (q) . 

(A)  Sub-sect.  (7). 

(0  See  ante,  p.  326. 

(m)  Sect.  30  (1),  (3). 

(»)  See  these  Orders  set  out  in  Appendix  C. 

(o)  See  the  list  given  on  p.  334,  ante. 

{p)  Sect.   30  (3). 

(y)  Mary  v.  Hubert  (1906),  15  Quebec  E.  381. 


339 


and  1886. 


CHAPTER  III. 

LOCAL   COPYRIGHT  LAWS  OF  BRITISH  COLONIES   AND  POSSESSIONS. 

(a)  Qamda. 

The  unsatiefactorj  condition  of  the  copyright  laws  as  they  affect  Canadian 
Canada,  referred  to  in  the  last  edition  of  this  work,  still  continues 
at  the  moment  of  writing,  but  there  is  foundation  for  the  hope  that 
Canada  will  shortly  pass  a  Copyright  Act  which  will  place  the  law 
in  a  'more  satisfactory  ^position . 

The  difficulty  experienced  by  Canada  in  falling  into  line  with 
the  other  colonies  and  dependencies  of  the  United  Kingdom  is  due 
almost  entirely  to  her  proximity  to  the  United  States,  the  enter- 
prise of  whose  publishing  firms  has  threatened  to  strangle  the 
native  book-producing  industry.  The  following  is  a  short  history 
of  the  Canadian  Copyright  legislation. 

The  fundamental  Act  is  the  Canadian  Copyright  Act,  1875  (a),  Acts  of  1873 
which  gives  copyright  for  twenty-eight  years  from  the  time  of 
recording  the  copyright  as  therein  directed  to  any  person  domiciled 
in  Canada,  or  in  any  part  of  the  British  dominions,  or  being  the 
citizen  of  any  country  having  an  international  copyright  treaty 
with  the  United  Kingdom  (fe),  who  is  the  author  of  any  book,  map, 
chart,  or  musical  composition,  or  of  any  original  painting,  draw- 
ing, statue,  sculpture,  or  photograph,  or  who  invents,  designs, 
etches,  engraves  or  causes  to  be  engraved,  etched,  or  made  from  his 
own  design  any  print  or  engraving,  and  the  legal  reptesentatives 
of  such  person,  the  sole  right  and  liberty  of  printing,  reprinting, 
publishing,  reptoducing  and  vending  such  literary,  scientific,  or 
artistic  works  or  compositions,  in  whole  or  in  part,  and  of  allowing 

(a)  Substantially  re-enacted  with  some  alterations,  first  by  the  Revised 
Statutes,  1886,  c.  62,  and  later  by  Revised  Statutes,  1906,  c.  70.  The  earlier 
Acts,  with  the  later  Act  of  1900  hereafter  referred  to,  will  be  found  set  out  in 
full  in  the  Appendix  to  the  fourth  edition  of  this  work. 

(S)  These  words  cover  the  case  of  any  country  which  is  a  party  to  the 
Berne  Convention.  They  also  cover  Austria,  which  has  a  copyright  treaty  with 
Great  Britain,  though  Canada  is  not  included  in  that  treaty,  but  Canada  con- 
tends that  the  words  do  not  cover  the  United  States,  see  infra.  The  Act  of 
1889  proposed  to  limit  the  words  by  adding  "  in  which  Canada  is  included." 

32  (2) 
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translations  to  be  printed  or  reprinted  and  sold  of  such  literary, 
Works  from  one  lang'uage  into  other  languages  (c) . 

If  at  the  expiration  of  the  term  of  twenty-eight  years,  the 
author  or  any  of  the  authors  (when  the  work  has  been  originally, 
composed  and  made  by  more  than  one  person)  be  still  living,  or 
being  dead  have  left  a  widow  or  a  child  or  children  living,  the  same 
exclusive  right  is  continued  to  such  author,  or  if  dead,  then  to  such 
widow  and  child  or  children,  as  the  case  may  be,  for  the  further 
term  of  fourteen  years,  provided  that  within  one  year  after  the 
expiration  of  the  first  term  the  title  of  the  work  be  again  recorded, 
and  all  other  regulations  required  to  be  obsierved  in  regard  to 
original  copyrights  are  complied  with  in  respect  to  such  renewed 
copyright  (d) . 

In  order  to  entitle  an  author  to  the  benefit  of  copyright  under 
this  Act,  the  following  conditions  must  be  complied  with: — • 

1.  Such  literary,  scientific,  or  artistic  works  must  be  printed 
and  published  or  reprinted  or  republished  in  Canada,  or  in  the  case 
of  works  of  art,  must  be  produced  or  reproduced  in  Canada, 
whether  so  published  or  produced  for  the  first  time  or  contempo- 
raneously with  or  subsequently,  to  the  publication  or  production 
elsewhere  (e). 

2.  In  the  case  of  a  book,  map,  chart,  musical  composition, 
photograph,  print,  cut,  or  engraving,  two  copies  must  be  deposited 
at  the  ofiice  of  the  Minister  of  Agriculture;  and  so  in  the  case  of 
paintings,  drawings,  statuary  and  sculpture,  unless  a  written 
description  of  such  works  is  furnished  to  the  Minister  of  Agri- 
culture (/). 

3.  Information  must  be  given  of  the  copyright  being  secured, 
by  causing  to  be  inserted  in  the  several  copies  of  every  edition  on 
the  title-page,  or  on  the  page  immediately  following,  if  it  is 
a  book,  or  if  it  is  a  map,  chart,  musical  composition,  print,  cut, 
engraving,  or  photograph,  by  causing  to  be  impressed  on  the  face 
thereof,  or  if  a  Volume  of  maps,  cliarts,  music,  engravings  or  photo- 
graphs upon  the  title-page  or  frontispiece  thereof,  the  following 
words,  "  Entered  according  to  Act  of  Parliament  of  Canada  in  the 
year  ,  by  A.  B.,  at  the  Department  of  Agriculture"  ((7).  As 
regards  paintings,  drawings,  statuary,  and  sculptures,  the  sig- 


(c)  Sect.  4,  Act  of  1875;  and  Act  of  1886. 

Id)  Sect.  5,  Act  of  1875;  sect.  17,  Act  of  1886. 

(e)  Sect.  4  (2),  Act  of  1875;  sect.  5  (1),  Act  of  1886.  The  section  places 
no  limit  on  the  time  within  which  republication  must  be  eitected. 

(/)  Sect.  7,  Act  of  1875;  sect.  9,  Act  of  1886. 

(ff)  Under  an  amending  Act  of  1908,  the  following  short  form  of  copy- 
right notice  is  now  substituted,  "  Copyright,  Canada,  19    ,  by  A.  B." 
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nature   of   the   artist   is   deemed   sufficient   notice   of    the   pro-      Cap.  III. 
prietorship  {h).  Canada. 

4.  Whenever  the  author  of  a  literary,  scientific,  or  artistic  work 
or  composition  which  may  be  the  subject  of  copyright  has  executed 
the  same  for  another  person,  or  has  sold  the  same  to  another  person 
for  due  consideration,  such  author  will  not  be  entitled  to  obtain  or 
retain  the  proprietorship'  of  such  copyright,  which  is  by  the  said 
transaction  virtually  transferred  to  the  purchaser,  who  may  avail 
himself  of  such  privilege  unless  a  reserve  of  the  said  privilege  be 
specially  made  by  the  author  or  artist  in  a  deed  duly  executed  (^) . 

Pending  the  publication  or  republication  in  Canada  of  a  interim 
literary,  scientific,  or  artistic  work,  the  author  may  secure  copyright, 
interim  copyright  {i.e.,  for  one  month  from  the  date  of  the 
original  publication  elsewhere),  by  depositing  a  copy  of  the  title 
or  a  designation  of  the  work  intended  for  publication  or  republi- 
cation in  Canada.  The  author  must  publish  the  registration  of 
this  interim  copyright  in  the  "Canada  Gazette"  (fc).  When  in- 
terim copyright  is  secured  the  work  must  be  published  in  Canada 
"within  one  month  of  its  original  publication  elsewhere  under  a 
maximum  penalty  of  100  dollars  (Z) . 

Offenders  forfeit  the  plate  and  every  sheet  copied,  and  are  liable  Piracy, 
to  a  penalty  varying  from  ten  cents  to  a  dollar  for  every  sheet — 
half  to  the  proprietor  ajad  half  to  the  Crown. 

The  right  is  assignable  either  as  to  the  whole  or  in  part  by  an  Assignment, 
instrument  in  writing  made  in  duplicate  and  recorded  in  the  Office 
of  the  Minister  of  Agriculture  (to)  . 

Sect.  15  {n)  of  the  Act  provides  that  "  works  of  which  the  copy-  importation, 
right  has  been  granted  and  is  subsisting  in  the  United  Kingdom, 
and  copyright  of  which  is  not  secured  or  subsisting  in  Canada 
under  any  Canadian  or  Provincial  Act,  shall  upon  being  printed 
and  published,  or  reprinted  and  republished  in  Canada,  be  entitled 
to  copyright  under  this  Act;  but  nothing  in  this  Act  shall  be  held 
to  prohibit  the  importation  from  the  United  Kingdom  of  copies 
of  such  works  legally  printed  there." 

If,  on  the  other  hand,  a  work  be  copyrighted  in  Canada,  then 
such  importation  into  Canada  is  forbidden  (0);  and  by  sect.  4  of 
the  Imperial  Act  (38  &  39  Vict.  c.  53),  which  authorised  the 

,       (A)  Sect.  9,  Act  of  1875;   sect.  12,  Act  of  1886. 
(i)  Sect.  16  in  both  Acts. 

(k)  Sect.  10,  Act  of  1875;  sect.  13,  Act  of  1886. 
(0  Sect.  17,  Act  of  1875;  sect.  33,  Act  of  1886. 
(m)  Sect.  18,  Act  of  1875;  sect.  15,  Act  of  1886. 
(»)  Sect.  6,  Act  of  1886. 
(0)  Sects.  11  and  13,  Act  of  1875;  sects.  30  and  32,  Act  of  1886. 
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Crown  to  assent  bo  the  Canadian  Act  of  1875,  it  was  provided  that 
when  any  book  in  which  there  is  imperial  copyright  becomes  en- 
titled to  copyright  in  Canada  "  it  shall  be  unlawful  for  any  person, 
not  being  the  owner  in  the  United  Kingdom,  of  the  copyright  in 
such  book,  or  some  person  authorised  by  him,  to  import  into  the 
United  Kingdom  any  copies  of  such  book  reprinted  or  republished 
in  Canada." 

In  order  to  appreciate  the  effect  of  this  legislation  as  regards 
British  and  foreign  authors,  it  must  be  remembered  that  the  Im- 
perial Copyright  Act,  1842  (p),  conferred  upon  any  person  first 
publishing  a  literary  work  in  the  United  Kingdom  copyright  not 
only  in  the  United  Kingdom,  but  in  the  colonies  and  dominions  of 
the  Crown.  On  the  other  hand,  the  Fine  Arts  Copyright  Act, 
1862  (q),  did  not  confer  any  imperial  copyright,  and  a  British 
artist  could  only  obtain  copyright  in  his  pictures  under  the  Cana- 
dian Act  (r) .  It  has  been  held  that  the  Canadian  Act  of  1876  did 
not  abrogate,  so  far  as  Canada  was  concerned,  the  Imperial  Act  of 
1842  (s). 

Canada  at  first  took  advantage  of  the  Foreign  Reprints  Act, 
1847(i),  but  later  she  declined  to  make  the  collection  of  ad 
txilorem  duties  required  by  the  Act,  and  thereupon  it  ceased  to  have 
any  force  in  Canada,  and  it  became  illegal  under  the  Imperial  Act 
of  1842,  s.  17,  to  import  into  Canada  any  books,  wheresoever 
printed,  which  had  British  copyright,  and  this  notwithstanding 
that  the  notices  to  the  Customs  authorities  required  by  sect.  152 
of  the  Customs  Consolidation  Act,  1876  (m),  had  not  been  given, 
for  that  section  has  no  application  where  a  colony  makes,  as  Canada 
does,  its  own  Customs  arrangements  (x). 

This  state  of  the  law  as  to  copyright  gave  great  dissatisfaction  to 
Canadian  printers  and  publishers.  They  complained  that  they 
■were  damaged,  on  the  one  hand,  by  authors  belonging  to  .the 
United  States  publishing  in  Great  Britain  and  thus  securing  copy- 
right in  Canada,  and,  on  the  other  hand,  by  British  authors 
;making  arrangements  with  United  States  publishers  whereby  the 
latter  secured  the  Canadian,  as  well  as  the  United  States,  market, 
the   consequence    being    that    Canada   was   flooded    with    cheap 

(y)  6  &  6  Vict.  0.  45. 

(?)  25  &  26  Vict.  c.  68. 

()•)   Graves  v.   Gorrie,  (1903)   A.   C.   496. 

(s)  Smiles  v.  Belford  (1877),  1  Ont.  App.  R.  436;  Morang  v.  Publishers' 
Syndicate  (1900),  32  0.  R.  393;  Black  v.  Imperial  Book  Co.  (1903),  5 
Ontario  L.  R.  184;  (1905),  21  T.  L.  R.  540;  Hawkes  v.  Whaley,  Royce  ^  Co., 
"  The  Author  "  for  1913,  p.  202. 

(t)  10  &  11  Vict.  u.  95,  ante,  p.  332. 

(m)  39  &  40  Vict.  0.   36. 

(a)  Black  v.  Imperial  Book  Co.^  supra;  see  ante,  p.  333. 
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American  reprints  which  Canada  had  no  power  to  exclude,  to  the      Cap.  III. 
great  detriment  of  their  trade.    The  Berne  Oonvention  only  added       ^'^"'^P'^'  - 
to  these  grievances;  as  it  enlarged  the  class  of  persons  whio  oould 
obtain  copyright  in  Canada  without  republishing  there. 

In  the  year  1889  the  Dominion  Parliament,  in  order  to  remedy  Act  of  1900. 
these  grievances,  passed  an  Act  to  amend  the  Copyright  Act,  1875, 
hut  the  assent  of  the  Crown  was  refused,  and  the  Act  has  never 
become  effective  law.  After  some  continuous  controversy,  how- 
ever, between  the  colony  and  the  home  Government,  a  compromise 
was  effected,  and  a  Canadian  Act  was  passed  in  the  year  1900 
amending  the  Act  of  1886,  and  this  Act  duly  received  the  assent 
of  the  Crown  («/i).  By  sect.  1  of  this  amending  Act  it  is  pro- 
vided that  if  a  book  "as  to  which  there  is  subsisting  copyright 
under  the  Copyright  Act "  has  been  first  lawfully  published  in 
any  part  of  the  British  dominions  other  than  Canada,  and  if  it  is 
proved  to  the  satisfaction  of  the  Minister  of  Agriculture  that  the 
owner  of  the  copyright  so  subsisting  and  of  the  copyright  ac- 
quired by  such  publication  has  lawfully  granted  a  licence  to  repro- 
duce in  Canada,  from  movable  or  other  types,  or  from  stereotype 
plates,  or  from  electroplates  or  from  lithograph  stones,  or  by  any 
process  for  facsimile  reproduction,  an  edition  or  editions  of  such 
book  designed  for  sale  only  in  Canada,  the  Minister  may,  notwith- 
standing anything  in  the  Copyright  Act,  by  order  under  his  hand, 
prohibit  the  importation,  except  with  the  written  consent  of  the 
licensee,  into  Canada  of  any,  copies  of  such  books  printed  else- 
where. Two  copies  may,  however,  be  specially  imported  for  the 
bond  fide  use  of  any  public  free  library  or  any  university  or  college 
library,  or  for  the  library  of  any  duly  incorporated  institution  or 
society  for  the  use  of  the  members  of  such  institution  or 
society. 

By  sect.  2,  the  prohibition  against  imp'ortation  may  be  revoked 
if  (a)  the  licence  to  reproduce  in  Canada  has  terminated  or  ex- 
pired; or  (b)  the  reasonable  demand  for  the  book  in  Canada  is  not 
sufficiently  met  without  importation;  or  (c)  the  book  is  not,  having 
regard  to  the  demand  therefor  in  Canada,  being  suitably  printed 
or  published;  or  (d)  any  other  state  of  things  exists  on  account  of 
which  it  is  not  in  the  public  interest  to  further  prohibit 
importation. 

This  Act  applies  to  books  only,  and  further,  only  to  books  that  EfEeot  of  the 
are  copyright  in  Canada,  for  the  "  Copyright  Act "  mentioned  in  Act  of  1900. 
sect.  1  means  the  Canadian  Copyright  Act  of  1886.     The  objec- 

(y)  63  &  64  Viot.  u.  25  (Canadian),  commonly  known  as  "  the  Fischer  Act." 
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tionable  feature  of  the  1889  Act,  whereby  an  author  practically 
would  have  lost  his  copyright  in  Canada,  unless  he  acquired  local 
copyright  also,  is  dropped.  The  Act  does  not  touch  imperial 
copyright,  and  whiether  a  British  author  takes  advantage  of  the 
Act,  or  does  not,  rests  entirely  with  himself.  If  he  desires  to  do  so, 
be  must  make  arrangement  with  a  local  publisher,  and  a  special 
Canadian  edition  must  be  printed  in  Canada,  though  the  type  need 
not  be  set  there.  Thereupon  the  Canadian  publisher  wiU  acquire 
loc-al  copyright  for  the  Canadian  edition,  and  the  author  or  any- 
body else  will  be  prohibited  from  importing  copies  of  the  work 
into  Canada,  but  otherwise  the  au,thor's  imperial  copyright  wiU. 
not  be  affected,  iso  that  the  local  copyright  k  in  addition  to  and  con- 
current, though  not  coterminous,  with  imperial  copyright,  and 
affords  additional  protection  and  relief.  If,  on  the  other  hand, 
the  author  does  not  desire  to  take  advantage  of  the  Act  of  1900, 
his  imperial  copyright  remains  unaffected. 

Such  is  the  state  of  the  law  at  the  present  time.  Canada  is,  of 
course,  one  of  the  self-governing  dominions,  and  sect.  25  (1)  of 
the  Imperial  Act  of  1911  does  not,  therefore,  apply  to  her.  Until 
such  time  as  she  either  adopts  the  Act  of  1911,  or  passes  legislation 
of  her  own  giving  such  rights  "  substantially  identical  with  the 
provisions  of  that  Act  or  such  adequate  protection  "  as  will  entitle 
her  to  an  Order  in  Council  under  sect.  26  (3)  (z),  the  old  statutes, 
including  the  Literary  Copyright  Act,  1842,  still  apply  (a),  so 
that  literary  works  entitled  to  imperial  copyright  under  that  Act 
are  entitled  to  protection  in  Canada;  but,  on  the  other  hand,  pic- 
tures, drawings,  and  photographs  are  not  entitled  to  any  such 
protection.  Some  doubt  has  further  arisen  as  to  whether  books 
published  after  the  commencement  of  the  Act  of  1911  (6)  are 
protected  in  Canada,  inasmuch  as  under  the  Act  of  1842  regis- 
tration at  Stationers'  Hall  was  necessary  before  any  action  for  in- 
fringement could  be  brought  (c),  and  such  registration  is  no  longer 
possible  (d) . 

It  will  be  seen,  therefore,  that  Canadian  legislation  bringing 
that  colony  into  line  with  the  Mother  Country  is  eminently  desir- 
able, and  it  iseems  probable  that  some  such  legislation  will  be  ptissed 
at  an  early  date.  In  fact,  in  the  year  1911,  a  bill  was  introduced 
into  the  Canadian  Parliament  following  generally  the  lines  of  the 
Imperial  Copyright  Act,  1911,  but  for  the  moment  the  bill  has 

(2;)  Ante,  g.  336. 
(o)  Sect.  26  (2). 
(ft)  I.e.,  1st  July,  1912. 

(c)  Ante,  p.  16. 

(d)  Cf.  Hvans  v.  Morris,  (1913)  W.  N.  58. 
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been  dropped.  The  Canadian  grievance  is  mainly  against  the  Cap.  III. 
United  States,  because  American  authors  are  able  to  acquire  Canada. 
British  copyright  by  publishing  their  works  simultaneously  in 
America  and  England .  The  works  then  become  entitled  to  copy- 
right in  Canada,  and  can  be  imported  into  Canada  without  in- 
fringement of  copyright.  The  desire  of  Canada  is  that  such  works 
.shall  only  be  entitled  to  copyright  in  that  country  if  they  hajve 
been  printed  there — in  other  words,  to  retaliate  upon  the  United 
States  for  the  presence  of  the  "manufacturing  clause"  in  their 
copyright  code  (e) .  Hitherto  the  home  G-overnment  has  felt  con- 
strained to  refuse  assent  to  any  Canadian  legislation  which  would 
have  any  such  effect,  because  in  doing  so  they  would  have  acted 
in  contravention  of  Art.  6  of  the  Revised  Convention  of  Berne, 
which  required  that  every  country  of  the  Copyright  Union  should 
accord  to  authors  not  the  subjects  or  citizens  of  any  one  of  the 
countries  of  the  Union,  who  iirst  publish  their  works  in  this 
country,  "the  same  rights  as  native  authors."  Now,  however, 
that  Article  6  of  the  Revised  Convention  has  been  modified  by  the 
Additional  Protocol  of  20th  March,  1914  (/),  it  seems  probable 
that  a  Canadian  Act  will  be  passed  discriminating  against  the 
United  States,  but  giving  greater  security  to  British  works. 

(b)  Newfoundland. 

Newfoundland  has  taken  the  third  course  referred  to  on  p.  334 
as  open  to  the  self-governing  dominions,  and  has  adopted  the 
British  Copyright  Act,  1911,  and  declared  that  that  Act,  except 
those  clauses  which  are  expressly  restricted  to  the  United  King- 
dom, shall  be  in  force  in  the  colony  (g),  and  her  adhesion  to  the 
Revised  Berne  Convention  has  been  notified  to  the  countri^  of  the 
Union,  subject  to  the  same  reservation  as  to  the-  retrospective 
operation  of  the  Convention  as  was  made  by  Great  Britain  {h). 
The  adhesion  dates  from  the  1st  July,  1912. 

(c)  South  African  Union. 

At  the  time  of  writing  the  Union  has  passed  no  copyright  legis- 
lation, but  it  is  anticipated  that  the  Union  will,  at  an  early  date, 
take  advantage  of  the  option  given  by  sect.  25  (2)  of  the  Copyright 
Act,  1911,  and  pass  an  Act  conferring  upon  authors  rights  "sub- 

(e)  See  "  United  States  of  America,"  Part  V.,  post. 
(/)  See  ante,  p.  310. 

Ig)  An  Act  respecting  copyright,  1912  (2  Geo.  V.  c.  5). 
(h)  See  ante,  p.  286,  n.  (pr). 
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stantially,  identical "  with  those  accorded  by  the  Imperial  Act  (*). 
Id.  the  meantime,  however,  the  laws  of  each  particular  colony 
remain  in  force  locally,  though  imperial  copyright  will  be  regu- 
lated by  the  old  imperial  statutes  (fc) . 

Cap©  Colony  has  four  copyright  statutes  dated  respectively  1873, 
1888,  1895,  and  1905.  The  Act  of  1873  relates  to  books,  musical 
works,  and  maps,  the  period  of  protection  being  the  life  of  the- 
author  and  five  years  or  a  gross  period  of  thirty  years,  whichever 
shall  be  longer.  The  Act  of  1905  relates  to  artistic  works,  the 
period  of  protection  being,  in  the  case  of  works  of  painting  or 
sculpture,  the  life  of  the  author  and  thirty  years;  in  the  case  of 
engravings,  not  published  or  incorporated  in  books,  thirty  years 
from  the  end  of  the  year  of  first  sale,  exposure  for  sale,  or  regis- 
tration. Registration  in  the  case  of  books  seems  to  be  optional, 
but  in  the  case  of  artistic  works  compulsory,  and  four  copies  of 
any  book  published  in  the  colony  must  be  delivered  to  the 
Registrar  of  Deeds  within  a  month,  to  be  transmitted  by  him  to 
certain  named  libraries  (Z) .  Under  the  Act  of  1873  the  proprietor 
of  the  copyright  is  given  an  action  for  damages,  and  under  the 
Copyright  Protection  Act,  1895,  the  importation  of  reprints  of 
books  registered  under  the  Act  of  1873  is  prohibited,  provided 
notice  be  gi,ven  to  the  Collector  of  Customs. 

Natal,  under  Acts  of  1897  and  1898,  grants  protection  to  lite- 
rary and  artistic  works  for  the  life  of  the  author  and  seven  years 
after  his  death,  or  for  forty-two  years,  whichever  period  is  the 
longer,  two  copies  to  be  deposited  for  registration  within  three 
months  from  publication. 

The  Transvaal,  by  an  Act  of  1887  (m),  gives  protection  to 
literary  and  artistic  works  for  a  period  of  fifty  years  from  the 
first  publication,  dating  from  the  time  of  registration,  or  if  the 
author  survives  that  period  during  the  residue  of  his  life.  The 
work  must  be  printed  in  the  colony,  and  three  copies  thus  printed 
must  be  deposited  with  the  Registrar,  but  by  a  resolution  of  the 
Volksraad  in  1895,  this  printing  condition  may  be  waived  in 
the  case  of  countries  giving  reciprocal  advantages. 

The  Orange  Free  State  has  no  copyright  law. 


(i)  A  oopyrighi  committee  appointed  by  the  legislature  made  an  interim 
report  and  dratted  a  proposed  Bill,  but  the  same  remains  in  abeyance  for  the 
present. 

(k)  Copyright  Act,  1911,  a.  26  (2),  ante,  p.  334. 

(Z)  Books  Eegistry  Act,  1888. 

(m)  This  Act  will  be  found  set  out  more  fully  in  the  fourth  edition  of  this 
work,  p.  524. 
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(d)  The  Au$tralicm  Commonwealth.  ^2,2 

Australian 
The    Commonwealth    Copyright   Act,    1912  (%),    declares   the      Common- 

British  Act  to  be  in  force  in  the  Commonwealth,  subject  to  certain  '^^'^i''^^- 
modifications.  Sect.  10  empowers  the  seizure  of  infringing  copies  Copyriglit 
imported  into  the  Commonwealth  in  substantially  the  same  lan- 
guage as  that  employed  in  sect.  14  of  the  British  Act.  Sect.  11 
enables  the  Governor-General  in  Council  to  direct  that  the  British 
Act  and  the  Commonwealth  Act  shall  extend  to  literary,  musical, 
dramatic,  and  artistic  works  first  produced  or  published  in  any 
part  of  the  King's  dominions  to  which  the  British  Act  does  no;t 
extend  in  like  manner  as  if  the  works  had  been  first  published  or 
produced  in  the  Commonwealth,  subject  substantially  to  provisoes 
similar  to  provisoes  (i)  to  (vi)  in  sect.  29  (1)  of  the  British  Act. 

The  Act  further  provides,  in  sects.  14  to  21,  certain  summary,  Summary 
remedies  for  infringement  of  copyright.  Sect.  14  is  in  language 
identical  with  that  of  sect.  11  of  the  British  Act,  except  that 
sub-sect.  (4),  preserving  the  Musical  (Summary  Proceedings) 
Copyright  Act,  1902,  and  the  Musical  Copyright  Act,  1906,  is 
omitted.  The  summary  remedies  in  the  Australian  Act  are,  how- 
ever, wider  than  those  contained  in  the  British  Act.  Sect.  15 
enacts  that  "any  person  who,  for  his  private  profit,  permits  any 
theatre  or  other  place  of  entertainment  to  be  used  for  the 
performance  in  public  of  any  musical  or  dramatic  work,  with- 
out the  consent  of  the  registered  owner  of  the  sole  right  to 
perform  or  authorise  the  performance  of  the  work  in  the  State 
or  part  of  the  Commonwealth  where  the  theatre  or  place  is 
situated,  shall  be  guilty  of  an  offence,  unless  he  was  not 
aware,  and  had  no  reasonable  ground  for  suspecting,  that  the 
performance  would  be  an  infringement  of  the  right  to  perform 
or  authorise  the  performance  of  the  work  "  (0) — ^penalty,  £10. 
Sect.  17  provides  that  "the  registered  owner  of  the  sole  right 
to  perform,  or  authorise  the  performance  of,  a  musical  or  dramatic 
work  in  the  Commonwealth,  or  any  part  thereof,  or  the  agent  of 
such  owner  appointed  in  writing  may,  by  notice  in  writing,  in 
accordance  with  the  prescribed  form,  forbid  the  performance  in 
public  of  the  work,  in  infringement  of  his  right,  and  every  person 
to  whom  a  notice  has  been  given  in  accordance  with  this  section 
shall  refrain  from  performing  or  taking  part  in  the  performance 
in  public  of  the  work  in  infringement  of  the  right  of  such  owner," 

(»)  No.  20  of  1912,  set  out  in  Appendix  D.     This  Act  repeals  the  earlier 
Copyright  Act,  1905. 

(o)  Cf.  sect.  2  (3)  of  the  British  Act. 
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Australian   §^^^^  notice  in  pursuance  of  this  section  is  liable  to  a  penalty  of 

Common-     £20.     These  sections  are  calculated  to  be  helpful  in  the  case  of 

r-^  piracies  committed  by  travelling  dramatic  companies.    Sect.  16 

gives  power  to  grant  warrants  authorising  seizure  of  infringing 
copies  offered  for  sale,  and  to  search  premises  upon  which  it  is  sus- 
pected that  there  are  infringing  copies  (p).  Summary  proceedinge 
must  bo  commenced  within  six  months  from  the  date  of  the  offence, 
and  a  conviction  is  subject  to  appeal  (q).  The  summary  remedies 
do  not  apply  to  works  of  architecture,  and  the  special  remedies 
provided  for  by  sects.  15,  16,  and  17  can  only  be  taken  advantage 
of  by  owners  who  have  registered  their  copyright  under  the 
Act(r). 
Eegistration.  The  Act  provides  for  registration  of  copyright,  and  assign- 
ments and  transmissions  thereof,  but  such  registration  is  entirely 
optional  (s) .  The  advantages  of  registration  appear  to  be,  first, 
that  the  summary  remedies  prescribed  by  sects.  15,  16,  and  17 
in  case  of  infringement  are  open  only  to  a  registered  owner,  and, 
secondly,  because  the  register  is  to  be  prima,  facie  evidence  of  the 
particulars  entered  therein  (t) .  Whether  registration  is  sufficient 
if  made  before  action  is  brought,  as  was  held  under  the  British 
Copyright  Act,  1842  (u),  or  whether  the  remedies  are  only  applic- 
able if  registration  takes  plaoe  before  infringement,  is  a  point  that 
will  probably  have  to  be  decided  by  the  Courts.  Two  copies  of 
any  book  the  copyright  in  which  is  sought  to  be  registered  must 
be  deposited  with  the  Registrar  (x),  and  one  copy  of  every  book 
which  is  first  published  in  the  Commonwealth  must  be  sent  by  the 
publisher  to  the  Librarian  of  Parliament  within  a  month  after 
publication  («/) . 

Rules  have  been  made  under  this  Act  prescribing  the  method 
of  registration  and  forms  of  application;  also  with  regard  to  the 
collection  of  royalties  under  sects.  3  and  19  (2)  of  the  British  Act 
of  1911  (z).  These  rules  follow,  generally,  the  rules  made  by  the 
Board  of  Trade  in  England  under  the  same  sections  (a) . 


(p)  These  powers  are  not  confined,  as  in  the  British  Musical  Copyright 
Act,  1906,  to  musical  works. 

(?)  Sects.  19,  20. 

(r)  Sect.   26. 

(s)  Sects.  26,  29. 

(t)  Sect.  33,  but  even  without  registration  the  copyright  owner  will  have 
the  benefit  of  the  presumptions  contained  in  sect.  6  (3)  of  the  Imperial  Act: 
see  i^nte,  p.  207. 

(«)  See  ante,  p.  16. 

(a:)  Sect.  38.  All  correspondence  should  be  addressed  to  "  The  Registrar 
of  dopyrights,  Commonwealth  Offices,  Treasury  Place,  Melbourne." 

Cy)  Sect.  40. 

(z)  Statutory  Rules  of  1913,  No.  338.  («)  Appendix  B.,  post. 
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Notice  has  been  given  to  the  oountries  concerned  of  the  adhesion  C!ap.  III. 

of  the  Commonwealth  of  Australia  with    Papua    and    Norfolk  austhalian 

Island  to  the  Revised  Convention  of  Berne,  subject  to  a  reservation  Common- 

as  to  the  retroactive  provisions  of  the  Convention.    The  adhesion '— 

dates,  in  the  case  of  the  Australian  Commonwealth  and  Norfolk 
Island,  from  the  let  July,  1912;  in  the  case  of  Papuai  from 
1st  February,  1913. 

(e)  New  Zealand. 

New  Zealand  has  recently  passed  a  Copyright  Act  (6),  which  Copyright 
came  into  force  on  the  1st  April,  1914,  a.nd'  is  based  upon  the  ° ' 
British  Act  of  1911,  together  with  modifications  as  to  registration, 
summary  remedies,  and  otherwise,  similar  to  those  contained  in  the 
Australian  Act  of  1912(c).  The  Act,  in  fact,  repeats,  in  a 
different  order,  but.  in  similar  language,  the  sections  of  the 
British  Act  with  the  following  modifications.  Sect.  3,  which 
corresponds  with  sect.  1  of  the  British  Act,  provides  that 
copyright  shall  subsist  in  New  Zealand  in  every  original 
literary,  dramatic,  musical,  and  artistic  work  if  (a)  in  the 
case  of  a  published  work,  it  was  first  published  in  New  Zealand; 
and  (b)  in  the  case  of  an  unpublished  work  the  author  was, 
at  the  date  of  the  making  of  the  work,  a  British  subject  or 
resident  in  New  Zealand,  but  in  no  other  works,  except  so 
far  as  the  protection  conferred  by,  the  Act  is  extended  by  the 
Governor  in  Council  thereunder.  Sect.  28  (d)  authorises  the 
Governor  in  Council  to  direct  that  the  Act  shajl  extend,  subject  to 
the  provisions  of  the  section  and  the  Order,  (a)  to  works  first  pub- 
lished in  any  part  of  the  British  possessions  to  which  the  Order 
relates  in  like  manner  as  if  such  works  were  first  published  in  New 
Zealand;  (b)  in  reject  of  residence  in  any  part  of  the  British' 
dominions  to  which  the  Order  relates  in  like  manner  as  if  such  resi- 
dence were  residence  in  New  Zealand.  It  is  further  provided  (e) 
that  any  Order  made  under  the  section  may  provide  (a)  that  the 
term  of  copyright  shall  not  exceed  that  conferred  by  the  law  of  that 
part  of  the  British  dominions  to  which  tlie  Order  relates;  (b)  that 
the  enjoyment  of  the  rights  conferred  by  the  Order  shall  extend  to 
New  Zealand  only,  and  shall  be  subject  to  the  accomplishment  of 
such  conditions  and  formalities  as  may  be  prescribed  by  the  Order; 
(c)  for  the  modification  of  any  provision  of  the  Act  as  to  owner- 
ship of  copyright  or  otherwise,  having  regard  to  the  law  of  the  part 
of  the  British  dominions  to  which  the  Order  relates;  (d)  that  the 

(b)  22nd  Nov.,  1913.  (c)  Ante,  p.   347. 

\d)  Cf.  sect.  29  of  the  British  Act.  (e)  Sect.  28  (2). 
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Act  may  extend  to  existing  works  protected  in  the  part  of  the 
British  dominions  to  which  the  Order  relates,  but  subject  toi  the 
modifications,  restrictions,  and  provisions  set  out  in  the  Order. 
But  no  Order  is  to  be  made  under  this  section  unless  the  Governor 
in  Council  is  satisfied  that  the  part  of  the  British  dominions  in 
relation  to  which  the  Order  is  proposed  to  be  made,  has  made,  or 
undertaken  to  make,  such  provisions,  if  any,  as  he  thinks  sufficient 
for  the  protection  of  works  first  produced  or  published  in  New 
Zealand  and  entitled  to  copyright  therein  (/) . 

It  will  thus  be  seen  that  the  Act  itself  only  accords  copyright  to 
works  first  published  in  New  Zealand  and  to  the  unpublished  works 
of  persons  who  are  British  subjects  or  resident  in  New  Zealand. 
But  under  sect.  28  the  Governor  in  Council  may  extend  the  benefit 
of  the  Act  to  works  first  published  in  any  other  part  of  the  British 
possessions  and  to  the  works  of  authors  resident  in  any  other  part 
of  the  same  possessions.  A  colonial  Order  has  been  made  extend- 
ing the  Act  to  Great  Britain,  and  an  Order  in  Council  under 
sect.  26  (3)  of  the  British  Act  will  doubtless  extend  the  benefit  of 
that  Act  to  New  Zealand  works,  so  that  there  may  be  mutual  pro- 
tection in  the  two  countries . 

With  regard  to  foreign  M'orks  generally,  sect.  33  of  the  New 
Zealand  Act  confers  upon  the  Governor  in  Council  similar  powers, 
and  subject  to  similar  conditions,  as  are  conferred  upon  the  Crown 
in  Council  by  sect.  29  of  the  British  Act.  An  Order  has  been 
made,  accordingly,  extending  the  provisions  of  the  Act  to  countries 
belonging  to  the  Copyright  Union  and  Austria,  as  from  the  1st 
April,  1914,  from  which  date  New  Zealand  may  be  regarded  as  a 
party  to  the  Revised  Berne  Convention. 

The  New  Zealand  Act  further  contains  sections  similar  to  sects. 
14  to  21  of  the  Australian  Act  conferring  summary  remedies  for 
infringement  of  copyright,  and  it  also  provides  for  optional  regis- 
tration of  all  works,  with  similar  advantages  to  those  given  by  the 
Australian  Act,  repeating,  in  effect,  sects.  28  to  40  of  that 
Act  (5-). 

In  applying  sect.  14  of  the  British  Act  relating  to  importation 
of  infringements,  the  New  Zealand  Act  provides  that  notices 
against  importation  given  to  the  Commissioners  of  Customs  and 
Excise  in  the  United  Kingdom,  and  by  them  transmitted  to  .the 


(/)  General  rules  have  been  made  under  the  Act,  dated  27th  March,  1914. 
These  rules  are  very  similar  to  the  rules  made  by  the  Australian  Commonwealth. 
Official  correspondence  should  be  directed  to  "  The  Eegistrar  of  Copyright, 
Wellington." 

(ff)  See  ante,  p.  348. 
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Customs  authorities  in  New  Zealand,  shall  be  considered  as  given  <^Ar.  III. 
by  the  owner  of  the  copyright  to  the  Minister  of  Customs  in  New  Zealand. 
Zealand  (A) .  

(f)  British  India. 

Tho  Indian  Government  has  taken  advantage  of  the  power  con- 
ferred by  sect.  27  of  the  British  Act  and  has  by  a  recent  Act  (*) 
introduced  local  modifications  and  additions  to  the  British  Act. 
The  most  important  modification  is  contained  in  sect.  4,  which 
provides,  with  regard  to  works  first  published  in  India,  that  the 
right  of  producing,  reproducing,  perfoirming,  or  publishing  a  trans- 
lation shall  be  restricted  to  a  term  of  ten  years  from  the  day  of 
first  publication  of  the  work,  but  that  if  during  this  period  the 
author  or  any  person  authorised  by  him  shall  have  published  in 
any  language  whatsoever  a  translation  of  such  work,  the  exclusive 
right  of  producing,  reproducing,  performing,  or  publishing  a  trans- 
lation in  that  language  shall  not  be  subject  to  the  above  restric- 
tion (fc).  A  musical  work  is  defined  as  "  any  melody  or  harmony, 
combined  or  not,  fixed  by  writing"  (l).  Sects.  7  to  12  provide 
certain  summary  remedies  for  infringement  of  copyright,  similar 
to  those  contained  in  sect.  11  of  the  British  Act. 

(h)  Sect.  2. 

(0  Indian  Copyright  Act,  1914  (No.  3  of  1914). 

(*)  Cf.   sect.  5  of  the  International  Copyright  Act,  1886   (49  &  50  Vict, 
c.   33). 

(J)  Sect.  5. 
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PART  V. 
COPYRIGHT  IN  FOREIGN  COUNTRIES. 

Feance. 

The  French  copyright  law  stands  sadly  in  need  oi  codification,  the 
laws  ou  the  subject  numbering  about  a  score. 

Before  entering  into  any  details  of  the  law  of  copyright  under 
the  different  heads  of  literature,  the  drama,  music,  and  art,  it  will 
tend  to  make  the  subject  clearer,  and  will  be  more  useful  for 
reference,  first,  to  give  an  account  of  the  principal  laws  on  the 
subject  in  their  order  of  date,  and  then  touch  upon  the  application 
of  these  laws. 
Decree  of  The  first  decree  on  copyright  is  that  of  13th — 19th  January, 

1791    ^" '       1791,  concerning  public  performances. 

Art.  1.  Any  citizen  may  open  a  public  theatre  and  give  repre- 
sentations of  pieces  of  every  kind  on  condition  of  making  a  decla- 
ration, previously  to  the  establishment  of  his  theatre,  at  the  local 
municipality  (a). 

Art.  2.  The  works  of  authors  dead  five  years  or  more  before  the 
date  of  this  decree  are  public  property,  and  may,  notwithstand- 
ing all  ancient  privileges,  which  are  abolished,  be  represented  in 
any  theatre. 

Art.  3.  The  works  of  living  authors  cannot  be  represented  in 
any  public  theatre  throughout  France  without  the  formal  consent 
in  writing  of  such  author  under  penalty  of  confiscation  of  the 
gross  receipts  from  such  representations  for  the  benefit  of  the 
authors  (b). 

Art.  4.  The  provision  of  Art.  3  applies  to  works  already  repre- 
sented, whatever  the  former  regulation  may  have  been;  neverthe- 
less agreements  which  may  have  been  made  between  comedians  and 
living  authors  or  authors  dead  within  five  years  shall  be  performed. 

(ffl)  The  liberty  was  suppressed  in  1806,  and  not  re-established  till  the 
decree  of  the  6th  Jan.,  1864. 

(6)  The  provision  as  to  confiscation  of  receipts  is  reproduced  in  Art.  428 
of  the  Penal  Code  now  in  force. 
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Art.  5.  The  heirs  or  assigns  of  authors  shall  be  the  proprietors  3?*^  V. 
of  their  works  for  the  period  of  five  yeai's  after  the  death  of  tha  ^^^^o^^ 
author  (c). 

Then  follows  a  further  decree  on  the  same  subject  dated  The  drama. 
19th  July— 6th  August,  1791.  '  Decree, 

19th  July, 

Art.  1.  Conformably  to  the  provisions  of  Arts.  3  and  4  of  tlie  ^'^^l- 
decree  of  13th  Janu3-ry  last,  concerning  public  performances 
(spectacles),  the  works  of  living  authors,  although  represented 
before  that  date,  whether  engraved  or  printed  or  neither,  cannot 
be  represented  in  any  public  theatre  throughout  the  kingdom 
without  the  formal  written  consent  of  the  authors,  or  in  the  case 
of  authors  dead  within  five  years  before  the  13th  day  of  January, 
that  of  their  heirs  or  assigns,  under  penalty  of  confiscation  of  the 
gross  receipts  from  such  representations  for  the  benefit  of  the 
author,  his  heirs,  or  assigns. 

Art.  2.  Agreements   between   authors   and   managers    (entre- 
peneurs)  shall  be  free. 

Then    follows    the    decree    of    the    National    Convention    of  Literary 
19th— 24th  July,  1793,  relating  to  the  right  of  property  of  authors  nTerSmh 
in  works  of  literature  (ecrits)  of  all  kinds,  of  composers  of  music,  J"ly.  1793. 
of  painters  and  draughtsmen  (dessinateurs) .    This  may  be  looked 
upon  as  the  fundamental  law  on  copyright  although  the  majority 
of  its  provisions  have  been  modified  by  subsequent  legislation. 
They  axe  as  follows: — 

Art.  1.  The  authors  of  writings  (ecrits)  of  all  kinds,  com-  Duration, 
posers  of  music  [architects,  sculptors]  (d),  painters  and  draughts- 
men, who  engrave  pictures  or  drawings,  shall  enjoy  during  their 
whole  life  the  exclusive  right  to  sell,  and  distribute  their  works 
within  the  territory  of  the  Eepublic,  and  to  assign  their  property 
in  such  right  in  whole  or  in  part.  [Sculptors  and  ornamental 
designers  are  to  have  the  same  rights,  whatever  may  be  the  merit 
or  destination  of  the  work.]  (e). 

Art.  2.  Their  heirs  or  assigns  shall  enjoy  the  same  right  for 
the  space  of  ten  years  after  the  death  of  the  author  (/). 

(c)  The  duration  of  the  right  has  been  extended  by  the  law  of  14th  July, 
1866. 

(d)  These  words  were  inserted  by  the  law  of  11th  March,  1902. 

(e)  This  provision  is  also  new  (law  of  11th  March,  1902).  The  enumeration 
contained  in  this  article  is  not  exclusive:  it  applies  to  all  works  of  art,  and  was 
held  to  apply  to  manufacturing  designs  until  the  law  of  18th  March,  1806. 
"Lois  franijaises  et  dtrangeres,"  by  M.  Lyon-Caen.    Paris,  1889. 

(/)  The  time  has  been  successively  increased  by  the  laws  of  the  5th  ]?eb., 
1810,  the  8th  April,  1854,  and  the  14th  July,  1866. 

a.  23 
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Paet  V. 
Fbance. 


Posthumous 
works. 


Law  of  1st 
Sept.,  1793. 


Law  of  22nd 
March,  1805. 


Art.  3.  The  magistrates  {officiers  de  paix)  {g)  shall  be  bound 
to  confiscate  for  the  benefit  of  the  authors,  composers,  painters 
or  draughtsmen  and  others,  their  heirs  or  assigns,  all  copies  of 
editions  printed  or  engraved  without  the  formal  permission  in 
writing  of  the  authors. 

Art.  4.  Every  infringer  (contrefacteur)  shall  be  bound  to  pay 
to  the  true  proprietor  a  sum  equivalent  to  the  price  of  3,000 
copies  of  the  original  edition  (h) . 

Art.  5.  Every  seller  of  a  pirated  edition,  if  not  convicted  of 
being  the  infringer,  shall  be  bound  to  pay  to  the  true  proprietor 
a  sum  equivalent  to  the  price  of  500  copies  of  the  original 
edition  (h). 

Art.  6.  Every  citizen  who  produces  a  work,  whether  of  litera- 
ture or  engraving  of  whatever  kind,  must  deposit  two  copies  at 
the  National  Library  or  at  the  Stamp  Office  of  the  Republic,  for 
which  he  will  get  a  receipt  duly  signed,  failing  which  he  can 
have  no  right  of  action  against  an  infringer  (i) . 

A.ri.  7.  The  heirs  of  an  author  of  a  work  of  literature  or 
engraving,  or  of  every  other  production  of  the  intellect  or  genius 
which  can  be  classed  as  a  work  of  art,  shall  have  the  exclusive 
property-  of  such  work  during  ten  years  (k). 

Proprietors  by  descent,  or  any  other  title,  of  posthumous, 
literary,  and  dramatic  works  have  the  same  rights  as  the  author; 
and  the  provisions  of  the  law  concerning  the  exclusive  property 
of  authors  and  its  duration  are  applicable  to  such  proprietors  (l) . 

A  further  law  was  enacted  on  the  1st  September,  1793,  in 
relation  to  theatres  and  to  the  right  of  representation  and  per- 
formance of  dramatic  and  musical  works.  By  this  law  the  decree 
of  the  30th  August,  1792,  was  repealed,  and  all  the  provisions  of 
the  laws  of  the  13th  January,  1791,  and  the  19th  July,  1793, 
were  made  applicable,  and  the  supervision  of  public  performances 
was  declared  to  continue  to  belong  exclusively  to  the  municipal 
authorities .  Managers  or  partners  were  directed  to  keep  a  register 
in  which  they  should  enter  (the  entries  to  be  signed  by  the  police 
officers  on  duty)  at  every  performance  the  pieces  played  to  show 
the  number  of  performances  of  each  piece. 

Posthumous  works  were  dealt  with  by  the  law  of  the  22nd 

(jr)  By  the  law  of  June,  1795,  these  functions  were  transferred  to  (^com- 
missaires  de  police)  police  superintendents,  or  where  there  were  none  to  the 
magistrates  (juges  de  paix). 

(A)  But  see  the  Penal  Code  of  1810. 

(J)  The  deposit  is  now  regulated  by  the  law  on  the  liberty  of  the  press  of  the 
29th  July,  1881.     See  p.  357. 

(A)  The  time  was  successively  increased  by  the  laws  of  the  5th  Feb.,  1810, 
and  8th  April,  1854,  and  is  now  fifty  years  under  the  law  of  the  14th  July,  1866. 

(I)  Decrees,  8th  Dec,  1805,  8th  June,  1806;  see  also  decree  of  15th  Oct.  1812. 
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Match,  1805,  which  enacted  "  that  the  owners,  by  inheritance  or  I'art  v. 
any  other  right,  of  a  jaosthumous  work  have  the  same  rights  as  the  ^"^^°^- 
authoi',  and  the  provisions  of  the  laws  on  the  exclusive  property  of 
authors  and  on  their  duration  arc  applicable,  provided  that  the 
posthumous  works  are  printed  separately  and  without  being  joined 
to  a  new  edition  of  works  ah-eady  published  and  become  public 
property  "  (jn).  Books  of  the  church  were  specially  dealt  with  by 
the  law  of  the  29th  March,  1805,  and  official  documents  by  the 
law  of  20th  February,  1809. 

Under  the  law  of  the  8th  June,  1806,  authors  and  mana.gers  Law  of  8th 
are  to  be  free  to  fix  by  mutual  agreement  the  remuneration  payable  ^™^^'  ^^''®- 
to  the  former,  either  in  a  fixed  sum  or  otherwise. 

The  local  authorities  are  to  keep  a  strict  eye  on  the  performance 
of  these  agreements. 

The  proprietors  of  posthumous  dramatic  works  have  the  same 
rights  as  the  author,  and  the  provisions  relating  to  the  property  of 
authors  and  its  duration  are  applicable  to  such  works  as  is  provided 
by  the  law  of  the  22nd  March,  1805. 

Under  the  law  of  the  5th  February,  1810,  confiscation  and  fine  Law  of  5th 
for  the  benefit  of  the  State,  without  prejudice  to  the  provisions  of        '' 
the  penal  code,  will  take  place  in  the  following  cases: — 

If  there  is  a  piracy,  that  is  to  say,  if  a  work  is  printed  without 
the  consent  and  to  the  prejudice  of  the  author  or  publisher  or 
their  representatives. 

In  this  case  this  shall  be  in  addition  to  the  damages  to  the 
author  or  publisher  or  their  assigns;  and  the  edition  or  the  pirated 
copies  shall  be  confiscated  to  their  profit  (w). 

The  penalties  and  the  damages  shall  be  decided  by  the  police 
or  criminal  court  according  to  the  circumstances  and  the  law. 

Offences  shall  be  reported  by  the  inspectors  of  the  press  and  of 
the  book  trade,  police  officials,  and  in  addition  by  the  ofiicers  in 
charge  of  the  custom  house  as  to  books  coming  from  foreign 
countries. 

A  law  of  the  20th  February,  1809,  regulated  the  publication 
of  manuscripts  belonging  to  libraries  and  other  institutions. 

The  "  Code  Civil,"  Arts.  544,  1302,  the  Code  de  Procedure  Procedure 
Civile,  Arts.  59  and  1036,  and  the  Code  d' instruction  criminelle,  ^me^iea. 
'Arts.    637   and  638,   define   property  in   general,   indicate   the 
remedies  and  procedure  of  injured  parties,  and  limit  the  time 

(m)  This  law  is  applicable  to  musical  works,  and  by  the  law  of  the  8th  June, 
1806,  wag  declared  to  be  applicable  to  dramatic  works.  "  Lois  fran9aises  et 
etrangferes,"  par  M.  Lyon-Caen. 

(«)  Repealed  by  the  Penal  Code  of  1810. 

28  (2) 
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Part  V. 

France. 

Penal  Code 
on  piracy. 

The  drama. 
Law  of  3rd 
Aug.,  1844. 


Reciprocity. 
Decree,  28th 
March,  1852. 


Copyright 
law,  8th 
April,  1854. 


Copyright 
law,  14th 
July,  1866. 


during  which  actions  may  be  brought.     These  general  provisions 
are  also  applicable  to  copyright. 

The  Code  Penal  of  March,  1810,  Arts.  425  to  429,  makes 
piracy  a  misdemeanour-  {delit). 

The  law  of  3rd  August,  1844,  provides  that  the  widows  and 
children  of  the  authors  of  dramatic  works  shall  have  from  that 
date  the  right  during  twenty  years  to  authorise  the  representa- 
tion and  to  confer  the  advantages  arising  from  such  works  in 
conformity  with  the  provisions  of  Arts.  39  and  40  of  the  imperial 
decree  of.  the  5th  February,  1810  (o).  Art.  39  of  that  decree 
made  the  widow's  right  dependent  on  the  marriage  agreement. 
Art.  40  provided  that  authors,  whether  natives  or  foreigners  (p), 
of  every  work  printed  or  engraved,  might  assign  their  right  to  a 
printer  or  bookseller  or  any  other  person  who  would  then  be 
substituted  in  their  place,  for  them  and  their  representatives 
according  to  the  preceding  Article. 

By  the  decree  of  28th  March,  1852,  it  is  made  unlawful,  iwith- 
out  the  permission  of  the  author,  to  publish  a  work  already  pub- 
lished in  a  foreign  country  with  which  no  copyright  convention 
exists.     This  decree  will  be  dealt  with  more  fully  hereafter  (q). 

By  the  law  of  8th  April,  1854,  repealed  by  the  law  of  the  14th 
July,  1866,  the  twenty  years  term  pf  copyright  vested  in  the 
children  of  the  author  was  extended  to  thirty  years! 

On  the  6th  January,  1864,  a  new  law  was  enacted  in  relation 
to  theatres. 

On  the  16th  May,  1866,  the  following  provision  was  made  with 
regard  to  mechanical  musical  instruments: — 

The  manufacture  and  sale  of  instruments  mechanically  repro- 
ducing musical  airs  which  are  private  property,  do  not  constitute  , 
the  act  of  piracy  provided  and  punished  by  the  law  of  the  19th 
July,  1793  (r). 

Then  comes  the  law  of  the  14th  July,  1866,  by  which  protection 
of  copyright  is  given  to  all  heirs  of  an  author  for  fifty  years  after 
his  death.  The  provisions  of  this  law  are  as  follows: — "The 
duration  of  the  rights  given  by  former  laws  to  the  heirs,  irregular 
successors  (successeurs  irreguUers),  donees,  and  legatees  of  authors, 
composers,  or  artists  is  extended  to  fifty  yeai's  from  the  death  of 
the  author." 


(o)  Eepealed  by  the  law  of  the  14th  July,  1866. 

(p)  Understood  to  be  confined  to  works  published  in  Prance.  "  Lois  fi'an- 
ijaises  et  toang^res,"  par  Lyon-Caen.  ;    • 

(?)  Post,  p.  366. 

()•)  This  clause  will  be  more  fully  considered  under  "  Musical  Copyrighti,"' 
post. 
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During   this   term  of  fifty  yeai's  the  spouse  of  such  author,      Pakt  V. 
whatever  may  be  the  proivisions  of  the  marriage  contract,  and      ^°'^'^°'^- 
independently  p.f  the  rights  of  such  spouse  under  the  regime  de 
la  communaute,  has  a  life  interest  in  the  rights  which  the  deceased 
spouse  has  not  alienated  by  assignment  during  life  or  by  will. 

Nevertheless,  if  the  author  leaves  heritiers  a  reserve,  such  life 
interest  is  reduced  in  favour  of  such  heirs  in  accordance  with  the 
provisions  of  Arts.  913  and  915  of  the  Civil  Code.  The  above 
laws  for  the  most  part  deal  \vith  the  duration  of  copyright  and  its 
mode  of  descent.  In  other  respects  the  provisions  are  general  and 
somewhat  difficult  to  apply  in  particular  cases.  Reference  to  the 
decisions  of  the  French  Courts  is,  therefore,  necessary  for  an 
elucidation  of  the  law. 

On  the  29th  July,  1881,  a  law  was  passed  relating  to  the  liberty  Law  of  29th 
of  the  press:  it  provides  that  upon  publication  of  any  printed  ^^' 
matter,  the  printer  (s)  shall,  under  penalty  of  a  fine  of  16  to  300 
francs,  deposit  two  copies  for  the  national  collections.  The  names 
and  addresses  of  the  proprietor  and  printer  must  also  be  given. 
In  Paris  this  deposit  shall  be  made  at  the  Ministry  of  the 
"Interieur";  at  the  prefecture  for  the  chief  town  of  the  depart- 
ments; at  the  sous  prefecture  for  the  county  towns  of  the 
hundreds;  and  for  other  towns  at  the  town  clerk's  office.  Bulletins 
de  votes  (voting  lists),  commercial  and  trade  circulars,  and  les 
ouvrages  dits  de  ville  ou  Mlboquets  are  excepted  from'  this 
provision . 

The  preceding  provisions  are  applicable  to  every  kind  of  printed 
matter  or  reproductions  intended  to  be  published ;  but  in  the  case 
of  prints,  music,  and  generally  of  reproductions  other  than  printed 
matter,  the  deposit  prescribed  by  the  preceding  Article  is  to  be 
of  three  copies. 

A  law  of  11th  March,  1902,  extended  copyright  protection  to  Laws  of  1902 
works  of  sculpture  and  architecture;  and  a  law  of  9th  April,  1910, 
provided  that  the  alienation  of  a  work  of  art.  should  not,  in  the 
absence  of  contrary  agreement,  carry  the  copyright. 


Literary  Copyright. 

The  works-  of  literature  protected  by  the  copyright  laws  ai-ei  Literary 
comprised  in  the  terms  "  e.crits  en  tout  genre  "  which  occur  in  ""Py^s  *• 

(s)  It  has  been  suggested  that  the  duty  should  be  laid  upon  the  publisher. 
The  provisions  as  to  deposit  do  not  apply  to  works  published  in  a  foreign 
country  which  is  a  party  to  the  Berlin  Couvention,  1908.     See  post,  p.  367. 
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the  law  of  19th  July,  1793.  The  following  are  a  few  of  the 
principal  decisions  on  the  meaning  of  this  expression:  — 

A  compilation  effected  by  an  author  by  means  of  analysis  jand 
classification,  such  as  a  descriptive  catalogue,  a  nautical  almanac, 
or  a  dictionary,  and  having  a  scientific  ,or  literary  character,  is 
entitled  to  protection.  A  catalogue  of  works  of  art  exhibited  at 
the  Palais  de  I'lndustrie  has  been  protected  (t),  but  not  a  catalogue 
of  postage  stamps  (m)  . 

A  newspaper  may  reproduce  news,  whether  telegraphic  or  not, 
received  and  published  by  another  newspaper  {x);  but  reports, 
e.g.,  of  public  meetings,  may  be  the  subject  of  copyright  (y); 
and  literary  articles  and  romances  in  a  newspaper  remain  the 
property  of  the  author,  provided  it  be  duly  registered  (z).  Public 
dissertations  and  lectures  of  professors  cannot  be  published  without 
the  consent  of  the  authors  (a).  The  publication  of  private  cor- 
respondence is  not  allowed  without  the  consent  of  the  writer  or 
his  heirs  (b). 

Manuscripts  form  a  distinct  category,  and  can  only  be  pubKshed 
by  the  heirs  or  assigns,  and  not  by  the  creditors  of  the  author  (c). 
A  translation  is  the  property  of  the  translator,  and  cannot  be 
copied  (d),  but  it  cannot  be  made  without  the  consent  of  the 
author  of  the  original  or  his  legal  representatives  (e) . 

The  duration  of  literary  copyright  is  regulated  by  the  la'w  cited 
above  of  the  14th  July,  1866.  By  this  law  the  surviving  widow 
has  a  right  of  survivorship  over  the  works  left  by  her  liusbajid, 
even  when  by  the  marriage  settlement  and  the  law  of  succession 
she  has  no  such  right  in  respect  of  other  property  of  her  husband: 
if  the  author  have  assigned  his  rights  the  widow  has  no  right  of 
survivorship  over  the  purchase-money  (/). 

The  widower  of  an  authoress  has  the  same  rights  in  respect  of 
her  literary  works  as  the  widow  of  an  author. 

The  proprietors  of  posthumous  works  who  publish  them  have 
the  same  rights  as  Authors,  on  condition  that  they  do  not  publish 
such  works  in  a  collection  with  the  other  works  of  the  author  {g). 

(t)  Seine,  Ist  Aug.,  1892,  Soeiete  des  artistes. 
(«)  Seine,  20th  Dec,  1895,  Mauret. 
(«)  Cass.  8th  Aug.,  1861,  Havas. 

(2/)  Nancy,  14th  April,  1902,  Sooi6te  des  gens  de  lettres. 
(a)  Cass.  29th  Oct.,  1830,  Le  Pirate. 

la)  Paris,  18th  June,  1840,  Herit.  Cuvier;  Lyon,  17th  July,  1845,  Marie; 
Seine,  9th  Dec,  1902,  Bsmen. 

(6)  Paris,  11th  June,  1875,  Gentil. 

(c)  Dijon,  18th  Feb.,  1870,  de  Chapuya. 

(d)  Cass.  25th  July,  1824,  Ladvocat. 

(e)  Paris,  17th  July,  1847,  Leclerc. 
(/)  Flinianx,  1.  u.  p.  98. 

Iff)  Fliniaux,  1.  u.  p.  98.     Law  of  22nd  March,  1805,  0it0,  p.  355. 
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It  is  the  opinion  of  M.  Pouillet  that,  in  the' case  of  an-onymous  Pam  v. 
or  pseudonymous  works,  the  life  of  the  publisher  is  substituted  F^^J^ct:- 
for  that  of  the  author  (h) . 

The  State  enjoys  copyright  in  perpetuity  over  works  published  The  State. 
by  its  order  or  by  its  agents  (i) . 

In  order  that  an  author  may  be  fully  protected,  and  have  a  right  Registration 
of  action  in  cases  of  piracy,  the  printer  must  deposit  two  copies  ^°     ®^°^^  " 
of  the  work  at  the  Ministry  of  the  Interior  at  Paris,  and  at  the 
Prefecture  for  county  towns:  at  the  town  clerk's  office  for  other 
towns  under  the  law  of  the  29th  July,  1881  (fc).     A  receipt  is 
given  as  evidence. 

Tho  copyright  of  a  MS.,  even  of  a  play  already  performed,  is 
protected  without  the  deposit  of  copies,  so  long  as  it  has  not  been 
made  public  by  printing.  But  once  printed,  the  author  or  pub- 
lisher who  neglects  the  formality  of  deposit  in  accordance  with 
the  provisions  of  the  law,  cannot  prosecute  infringers  of  his  rights 
in  either  a  civil  or  criminal  court.  The  right  does  not  depend 
upon  deposit,  but  only  the  title  to  sue,  and  an  author,  after  deposit, 
can  sue  in  respect  of  infringements  committed  prior  thereto  {I). 

Assignment  of  literary  copyright  is  regulated  by  the  general  Assignment, 
law  as  to  assignment  of  property.  Heirs  can  assign  their  rights 
in  the  same  way  as  an  author,  either  in  whole,  or  in  part,  for  a 
consideration  or  not.  An  author  who  has  assigned  the  right  to 
publish  an  edition  of  one  of  his  works,  is  bound  not  to  publish  a 
fresh  edition  before  the  former  one  is  exhausted  (m) . 

The  assignment  without  aiiy  reserve  of  a  work  to  which  an 
author  has  put  his  name,  does  not  give  the  person  to  whom  it  is 
assigned  the  absolute  disposal  of  it  to  such  an  extent  that  he  can 
alter  it  by  changes  or  additions  {n) . 

In  those  oases  where  an  alteration  in  the  law  extends  the  term 
of  copyright  granted  to  the  heirs  of  an  author,  the  extended  term 
is  considered  to  belong  to  the  -family  of  the  author  in  preference 
to  his  assigns,  and  the  term  vested  in  the  persons  to  whom  it  has 
been  assigned  is  that  existing  at  the  date  of  the  assignment  in 
conformity  with  the  Civil  Code,  Art.  1153.  Hence  the  extension 
of  the  term  of  copyright  granted  by  the  laws  of  8th  April,  1854, 
and  the  14th  July,  1866,  is  for  the  benefit  of  the  author's  heirs, 

.(h)  Pouillet,  Propriete  Litteraire  et  artistique,  4th  ed.,  sect.  147. 

(«■)  Cass.  27th  May,  1842,  Gros;  Paris,  5th  May,  1877,  Peign^. 

(AO  See  ante,  p.  337.  i 

(l)  Pouillet,  sects.  432  et  seq. 

(jin)  Cass.  22nd  Feb.,  1847,  Laurent.  A  publishing  agreement  is  not  assign- 
able.   Seine,  30th  Nov.,  1892,  Andrfi. 

(m)  Paris,  14th  Aug.,  1860,  Peigne.  Seine,  Tr.  Civ.  12th  Jan.,  1875,  Vve. 
Michelet. 
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and  not  of  the  publish&ns  to  whom  he  may  have  assigiied  his 
works  (o). 

Piracy,  ,under  the  French  law  is  the  illegal  reproduction  of  the 
works  of  another,  literary  or  musical,  not  yet  public  property, 
which  reproduction  is  made  publicly  with  the  intention  to  injure, 
whether  by  printing  or  public  representation.  Piracy  gives  rise, 
as  a  misdemeanour,  to  an  ''action  correctionnelle";  if  the  inten- 
tion to  injure  be  not  proved,  the  author  of  the  work  reproduced 
may  bring  a  civil  or  commercial  action  for  compensation  in  respect 
of  the  damage  done  to  him.  Piracy  is  committed  although  the 
offender  may  not  have  completed  the  printing  of  the  work. 

A  literal  copy  (la  copie  servile)  of  about  one-fourth  of  a  work 
constitutes  the  ofienoe  of  partial  piracy.  11  y  a  egalement  con- 
trefagon,  quelle  que  soit  la  matiere  de  la  reproduction  ou  la  qiuilite 
de  I'auteur  ou-  du  proprietaire  de  I'ouvrage  contrejait.  Elle  est 
independamte  des  mo^fins  a  I'aide  desquels  elle  est  produite  (p) . 

An  abridgment  is  an  infringement  of  copyright,  but  the  rules 
relating  to  infringement  must  not  be  applied  strictly  when  the 
work  in  question  is  an  historical  or  biographical  dictionary,  works 
of  this  nature  being  necessarily  compilations,  of  which  the 
elements  are  either  in  the  public  domain  or  taken  from  the  same 
sources  and  have  always  inevitable  points  of  resemblance;  but 
it  is  not  permissible  for  an  author  of  a  new  work  of  this  character 
to  copy  his  predecessors  and  appropriate  their  work  (q) .  Acknow- 
ledgment of  the  source  from  which  extracts  have  been  taken  will 
not  necessarily  excuse  a  piracy. 

The  following  are  a  few  decisions  on  OEises  of  piracy:  (1)  Piracy 
is  committed  from  the  moment  there  is  a  violation  of  the  absolute 
right  of  property  given  by  law,  no  Inatter  what  be  the  merit  or 
importance  of  the  work  pirated  (r) .  (2)  It  is  a  piracy  to  copy 
without  authorisation  a  work  even  of  small  extent  and  to  annex 
it  to  another  work  of  a  different  author  (s).  (3)  The  composers 
of  airs  or  of  musical  a\  orks  can  prevent  such  airs  from  being  in- 
serted without  their  consent  in  other  works,  even  though  they  may 
have  tolerated  such  insertion  for  a  longer  or  shorter  period. 

The  law  prohibits  piiacy  whether  total  or  partial.  There  is 
no  doubt  that  the  protection  of  the  law  is  extended  to  every,  work 
in  its  entirety,  and  to  all  its  parts.     It  therefore  follows  that 


(o)  Paris,  12th  July,  1852;  Casa.  Ch.  Grim.  29th  April,  1876,  Pradier;  Cass. 
Ch.  req.  20th  Nov.,  1877,  Degbrce— Cadot. 

(p)  Code  du  Theatre,  &c.    C.  Le  Seine,  Paris,  1878. 

(g)  Seine,  12th  Jan.,  1893,  Larousse. 

(»•)  Paris,  11th  March,  1869,  aff.  Godchau. 

(s)  Paris,  27th  June,  1812,  aff.  St.  Georges, 
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partial  piracy  is  an  offence  of  the  same  order  as  total  piracy.    The      Pakt  v. 
law  has  taken  care  expressly  to  provide  for  thiSj  as  may  be  seen      Fbange. 
from  the  words  "  en  entier  ou  en  partie,"  in  Art.  425  of  the  Code 
Penal  (i). 

Owing  to  their  generality  the  provisions  of  the  law  of  1793  Translation, 
apply  to  every  sort  of  reproduction  which  infringes  the  right  of 
property  of  another.     The  translation  of  a  French  book  into  a 
foreign  tongue  is  such  a  reproduction  (u) . 

The  following  points  have  also  been  decided:  — 

(1)   That  it  is  piracy,  to  borrow  from  a  published  work,  its  Points  of 
subject,  general  plan,  and  the  developtaent  of  its  episodes  (x);  have^een 
(2)  that  it  is  piracy  to  publish  in  the  form  of  a  pamphlet  the  decided, 
analysis  of  a  play,  even  when  accompanied  with  critical  remarks, 
if  such  publication  would  clearly  interfere  with  the  sale  of  the 
original  work  (t^);    (3)  that  it  is  piracy  for  a  newspaper  to  give 
literally  an  analysis  of  all  the  chapters  of  a  romance,  even  when 
accompanied  by  critical  remarks,  if  it  is  clear  that  such  reproduc- 
tion will  interfere  with  the  sale  of  the  original,  by,  revealing  the 
plan  and  most  important  details  of  the  work  (z) ;  (4)  that  it  is  a 
piratical  reproduction  to  publish  and  sell  a  faithful  resume  of  a 
play,  so  as  to  injure  its  sale  (a);   (5)  that  it  is  piracy  on  the  part 
of  an  author  to  give  his  work  a  title  analogous  to  that  of  another 
work  already  published,  when  he  follows  the  plan  and  borrows 
passages  from  it  (&). 

Drflinatic  and  Musical  Works. 

The  publication  of  dramatic  and  musical  works  is  regulated  Dramatic 

by  the  same  laws  as  those  relating  to  literary  works.  and  musical 

A  work  which  consists  of  words  and  music  by,  different  authors  j^j^^ 

is  the  joint  property  of  the  two,  and  cannot  become  public  pro-  productions, 
perty  until  the  rights  of  the  heirs  of  each  have  expired:  the  un- 
expired rights  of  the  heirs  of  one  of  the  authors  prolongs  the 
existence  of  the  rights  of  the  heirs  of  the  other  author  (c) . 

It  is  lawful  to  appropriate  the  plot  of  a  novel  for  the  purposes  Taking  plot 

of  a  drama,  but  the  characters,  situations,  and  episodes  must  be  of  novel  for 

(<)  Pouillet,  sect.  466.  * 

r«)  Paris,  17th  July,  1847,  aff.  Lecointe. 
(x)  Paris,  20th  Feb.,  1872,  afe.  Sarlit. 
df)  Nimes,  25th  Feb.,  1864,  aff.  Offray. 
(s)  Paris,  13th  July,  1830,  afe.  Darthenay,  Ball.  30,  2,  235. 
(a)  Paris,  12th  March,  1845,  aff.  Durand. 

(6)  Cass.   26th  Nov.,   1853,  Laurent   de   Villedenil,   Roland  do   Villargues, 
Art.  425,  Code  Penal. 

(c)  Paris,  27th  June,  1866,  G-6rard. 
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changed  so  as  to  make  a  new  work  (d) .  The  turning  of  a  drama 
into  a  novel  is  an  infringement  (e) . 

Published  dramatic  works  must  be  deposited  like  other  literary, 
works — and  the  same  with  regard  to  music  with  a  text.  In  the 
case  of  music  without  words  there  is  no  law  compelling  deposit, 
but  in  practice  it  is  generally  made.  The  law  of  deposit  is  now 
regulated  by  the  law  of  the  29th  July,  1881:  three  copies  are 
required  (/) . 

The  exclusive  right  of  representation  of  dramatic  and  musical 
works  is  by  the  law  of  14th  July,  1866,  secured  to  the  author  for 
life,  and  to  his  heirs  for  fifty  years  after  his  death,  exactly  as  in 
the  publication  of  works  of  literature. 

The  right  of  representation  is  distinct  from  the  right  of  publi- 
cation, each  being  guaranteed  by  difEerent  enactmients,  the  former 
by  the  law  of  1791  and  Art.  428  of  the  Banal  Code,  the  latter 
by  the  law  of  1793  and  Art.  452  of  the  Penal  Code.  All  works 
intended  for  public  performance  are  protected,  as  plays,  operas, 
and  musical  compositions,  whether  vocal  or  instrumental,  and 
dance  music,  as  well  as  other  compositions.  The  right  of  repre- 
sentation comprises,  as  regards  the  author,  merely  the  right  to 
authorise  the  representation  of  his  work;  the  right  of  publication 
comprises  the  right  to  reproduce  the  work  by  copies  printed,  en- 
graved, or  written  by  hand  for  circulation  from  one  person  to 
another.  Hence,  it  follows  that  the  gi'anting  of  one  of  these 
rights  does  not  include  the  granting  of  the  other.  Therefore,  the 
director  of  a  theatre  authorised  to  represent  a  dramatic  work 
cannot  contend  that  he  is  invested  with  the  right  of  publication, 
and,  consequently,  with  the  right  of  copying  it  for  the  purpose  of 
representing  it  (g) .  Cinematographs  infringe  the  performing 
rights,  rather  than  the  literary  rights  {h) . 

An  author  who  publishes  his  dramatic  work  in  print  does  not 
lose  thereby,  the  exclusive  right  of  representation. 

The  publisher  of  the  music  of  an  opera  is  not  impliedly  autho- 
rised by  his  contract  with  the  composer  alone  to  print  the  words 
with  the  music  (i) . 

The  law  with  regard  to  mechanical  instruments  stands  in  a 
peculiar  position.  By  the  law  of  16th  May,  1866,  it  is  provided 
that  the  manufacture  and  sale  of  instruments  mechanically  re- 


(d)  Paris,  20tli  Feb.,  1872,  Dela^'rave. 

(e)  Seine,  23rd  June,  1897,  Heritiers  de  Dumas. 
(/)  See  ante,  p.  357. 

(</)  Pouillet,  sect.  746. 

(A)  Oalmanii-Lei>ij  v.  Dumas,  Cour  de  Paris,  17tli  May,  1912. 

(i)  Trib.  Corr.  de  la  Seine,  2nd  Aug.,  1826. 
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producing  "  musical  airs "'  which  are  the  subject  of  copyright,  Pam  V. 
shall  not  be  deemed  to  infringe  that  copyright.  This  law  was  Fbance. 
passed  in  order  to  enable  France  to  comply  with  her  treaty  obliga- 
tions with  Switzerland,  that  country  having  stipulated  for  some 
such  provision  in  the  interests  of  her  local  "  musical  box "  in- 
dustry. The  law  in  question  has  received  a  strict  construction  in 
France,  and  it  has  frequently  been  held  to  apply  to  musical  "  airs  " 
alone,  and  not  to  authorise  the  reproduction  mechanically  of  words 
as  well  as  music.  Under  the  Revised  Berne  Convention  (Art.  13), 
to  which  France  is  a  party,  all  musical  works  are  to  be  protected 
against  mechanical  reproduction.  It  foUows,  therefore,  that 
foreign  musical  composers  have  greater  rights  in  France  than 
those  accorded  to  native  authors,  and,  consequently,  there  is  a 
strong  movement  in  France  for  the  repeal  of  the  law  of  1866, 
and  it  is  probable  that  this  movement  \^'ill  shortly  meet  with 
success.  The  right  of  public  performance  by  means  of  mechanical 
instruments  falls  within  the  prohibition  contained  in  the  law  of 
1791,  and  the  law  of  1866  has  not  derogated  fi-om  the  rights  of 
the  musical  composer  in  this  respect  (fc) . 

As  regards  French  plays  not  yet  public  property,  their  plan, 
subject,  characters,  arrangement  of  scenes  and  actions  are  of  capital 
importance,  independently  of  style,  language,  and  composition. 
It  is,  therefore,  piracy  to  write  a  similar  work,  even  in  a  foreign 
language,  without  the  sanction  of  the  author  of  the  original,  and 
any,  such  imitation  may  be  confiscated  and  the  performance 
stopped,  unless  a  new  work  is  produced. 

The  right  which  belongs  to  the  author  of  a  di-amatic  work  of 
preventing  the  representation  of  an  imitation  of  his  work  in  a 
foreign  language,  is  distinct  from  and  independent  of  the  right 
to  prosecute  for  piracy  committed  by  printing.  Consequently, 
loss  by  prescription  of  the  right  of  action  against  the  person 
committing  piracy,  does  not  involve  loss  of  the  right  to  forbid  the 
representation  of  such  work  (l). 

The  following  cases  have  been  decided  as  to  adaptations:  Adaptations. 
(1)  That  it  is  piracy  to  adapt  a  novel  for  the  theatre  without  the 
consent  of  the  author  (m);  (2)  That  the  transformation  of  a 
dramatic  work  in  prose  into  an  opera  is  also  an  act  of  piracy  (w) ; 
(3)  That  it  is  piracy  to  modify  a  theatrical  piece,  so  as  to  adapt 
it  for  use  as  an  opera  libretto,  if  the  plot  and  arrangement  of  the 

(A)  Justice  de  Paix  de  Bouai,  31st  July,  1906. 

i^l)  Code  du  Theatre:  C.  Le  Seine,  Paris,  1878. 

(/«)  Pai-is,  27th  Jan.,  1840,  aff.  de  Musaet;  Dall,  V.  Prop.  litt.  No.  187. 

(»)  Paris,  6th  Nov.,  1841,  aff.  Victor  Hugo. 
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scenes  (la  disposition  des  scenes  et  la  marche  generale  de  I'duirage) 
have  not  been  altered  (o) . 

This  principle  applies  also  to  un23ubli6hed  works,  and  it  has 
been  decided  that  it  is  piracy  to  take  down  by  shorthand  during 
rej^resentation  an  unpublished  play,  for  the  purpose  of  having  it 
printed  (p). 

Deposit  is  only  necessary  in  ca^es  of  works  printed  or  engraved, 
and  when  a  piece  has  been  printed  or  engraved  without  the  for- 
mality of  deposit,  it  does  not  follow  that  the  author  loses  his  right 
to  control  the  representation.  He  can  always  prosecute  those  who 
in  contravention  of  his  rights  represent  his  works,  whether  printed 
or  engraved,  although  no  deposit  has  taken  place  (q). 

The  combined  effect  of  the  laws  of  13th  of  January  and  6th 
August,  1791 — 19th  July  and  1st  September,  1793,  is  to  guarantee 
to  the  authors  of  dramatic  works  the  right  of  property  in  such 
works,  and  the  right  to  dispose  of  them  during  their  lives,  either 
for  the  double  purpose  of  publication  by  printing  and  representa- 
tion, or  separately  for  either  of  these  purposes  (r) . 

Every  infringement  of  the  right  of  public  representation  is 
punishable  by  confiscation  of  the  gross  receipts  for  the  benefit  of 
the  author.  This  principle  is  established  by  the  law  of  July — 
August,  1791,  and  Art.  428  of  the  Code  Penal  (s). 


Artistic 
copyright. 


Duration. 


Works 
protected. 


Artistic  Copyright. 

The  law  of  19th  July,  1793,  puts  "  les  peintres  et  dessinateiirs 
qdi  font  graver  des  tableaux  ou  dessins  "  on  the  same  footing  with 
"  les  auteurs  d'ecrits  en  tout  genre";  and  the  law  of  ll'th  March, 
1902,  has  expressly  brought  architects  and  sculptors  within  the 
law,  and  rendered  any  inquiry  as  to  the  merit  or  destination  of 
their  work  unnecessary. 

The  duration  of  the  copyright  is  the  same  as  in  the  case  of 
other  works,  namely,  the  life  of  the  artist  and  fifty  years  after 
his  death. 

Artists  have  a  latitude  which  is  not  allowed  to  others.  They 
may  utilise  the  ideas  and  works  of  other  people  on  condition  that 
their  work  is  not  a  servile  reproduction,  and  that  it  possesses  a 
certain  amount  of  originality. 


(o)  Paris,  30th  Jan.,  1865,  afl.  Scribe. 

(/)  Paris,  18tli  Feb.,  1836,  aft.  Pr^d.  LemaJtre,  Dall.  V.  Prop.  litt.  No.  345. 

(?)  Code  du  Theatre,  &o.:  C.  Le  Seine,  Paris,  1878. 

(»•)  Etude  sur  la  Prop,  des  CEuvres  posthumes:  E.  CuUfit  iV  C.  Lc  Seine, 
Paris,  1879. 

(«)  Code  du  Theatre,  Lois,  Eeglements,  Usages,  Jurisprudence,  par  C.  Le 
Seine,  Pai-is,  1878. 
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It  is  not  lawful  to  reproduce  for  sale  an  engraving  or  picture  Pabt  V. 
which  belongs  to  another  by  sculpture,  drawing,  painting  on  Fbakce. 
porcelain,  or  by  needlework,  even  though  in  the  case  of  a  picture, 
the  colours  be  omitted  (t) ;  but  a  partial  copying  may  be  lawful, 
so  long  as  the  copyist  does  not  do  anything  to  endanger  the 
reputation  of  the  artist  (m).  Fraudulent  placing  of  a  name  upon 
paintings,  sculptures,  designs  and  music  is  an  offence  dealt  with 
by  the  law  of  9th  February,  1895. 

Photographs,  not  being  express^  dealt  with  by  any  legislation,  Photographs, 
have  been  a  matter  of  controversy.  Three  theories  have  been  pro- 
pounded:— (a)  that  all  photographs  are  protected  under  the  law 
of  19th  July,  1793;  (b)  that  no  photographs  are  protected; 
(c)  that  only  photographs  that  have  artistic  merit  are  protected. 
Theory  (b)  is  clearly  incorrect,  but,  until  recently,  the  Courts 
have  generally  leant  in  favour  of  the  view  that  artistic  merit  is  a 
condition  of  protection.  It  is  doubtful,  however,  whether  this  is 
any  longer  so,  particularly  having  regard  to  the  fact  that  under  the  .     , 

law  of  1902,  above  referred  to,  architects  and  sculptors  are  entitled  ■>-!-! 

to  copyright  in  their  works  "  whatever  be  the  merit  or  destination 
of  the  work  "  (x). 

It  was  held  in  a  series  of  cases  decided  by  the  French  Courts  Alienation  of 

..  ,         .     ^    .      .  .    ,       .  ,     material 

that  the  assignment  oi  an  artistic  work  prima  facte  carried  with  object  does 

it  the  copyright.  This  has  now  been  altered  by  the  law  of  9th  "p*"""^®^ 
April,  1910,  which  enacts  that  "the  alienation  of  a  work  of  art 
does  not,  in  the  absence  of  contrary  agreement  (y),  include  the 
alienation  of  the  right  of  reproduction."  There  was,  however,  a 
departmental  decree  to  the  effect  that  when  artistic  works  were 
purchased  for  the  State,  all  rights  of  reproduction  should  pass  to 
the  State.  A  decree  has  been  recently  issued  modifying  the 
previous  decree,  the  effect  of  the  later  decree  being  that,  whilst 
the  State  reserves  the  right,  in  the  case  of  artistic  works  commis- 
sioned for,  or  purchased  by  the  State,  to  authorise  the  reproduction 
of  the  same  by  engravings  or  photographs  in.  works  or  publications 
relating  to  artistic  or  historical  education,  and  the  copying  of  the 
works  by  students,  artists  are  to  have  the  right  to  prevent  third 
persons  from  copying  the  works  for  commercial  purposes.  No 
work  commissioned,  or  acquired  by,  the  State  may  be  repeated 
without  the  express  authority  of  the  Education  Department  (2). 

(f)  Fliniaux,  1.  c.  p.  111.  .„  ,      , 

r«)  Paris,  Cour  d'Appel,  26th  Nov.,  1902,  Trouillebert. 

(x)  See  Eoland  v.  X.,  Trib.  Civ.  de  la  Seine,  30th  Dee.,  1911. 

(y)  "In  the  absence  oic  express  agreement  to  the  contrary,"  were  the  words 
appearing  in  the  Bill  as  originally  drafted;  but  the  word  "express"  was 
struck  out  during  the  passage  of  the  Bill  through  Parliament. 

(a)  Decree  of  18th  March,  1913,  "  Le  Droit  d'Auteur,"  1913,  p.  74. 
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Registration 
and  deposit. 


Piracy. 


By  the  laws  of  the  19th  July,  1793,  and  9th  January,  1828, 
ougravings,  lithograiihs,  and  other  printed  works  of  art  had  to  be 
doj)osited  at  the  National  Library;  and  those  artists  who  omit 
this  formality  cannot  prosecute  anyone  for  piracy.  The  deposit 
is  now  regulated  by  the  law  of  29th  July,  1881,  and  three  copies 
must  bo  deposited  by  the  printer.  On  the  other  hand,  no  such 
formality  is  required  in  the  case  of  works  of  art  executed  on  wood, 
marble,  metal,  and  ivory  (a). 

Piracy  of  works  of  art  is  punishable  in  the  same  manner  as 
literary  piracy,  and  the  pirated  work  is  liable  to  seizure  and 
confiscation. 


In  tlie 
absence  of 
treaty. 


Rights  of  Foreigners. 

France  has  always  been  exceedingly  liberal  to  foreigners  in  the 
matter  of  copyright  (&) . 

A  foreigner  who  publishes  in  a  country  with  which  France  has 
no  copyright  treaty  is  now  protected  by  the  decree  of  the  28th 
March,  1852,  but  he  can  only  sue  for  infringement  if  he  complies 
with  certain  formalities.     The  decree  is  as  follows: — 

Art.  1.  Piracy  on  French  territory  of  works  published  abroad 
and  comprised  in  Article  425  of  the  Penal  Code  constitutes  p, 
misdemeanour  {delit). 

Art.  2.  The  same  holds  good  with  regard  to  the  sale,  export, 
and  consignment  of  pirated  works.  The  export  and  consignment 
of  such  works  are  offences  of  the  same  kind  as  the  introduction 
into  French  territory  of  works  which,  after  having  been  printed 
in  France,  have  been  pirated  abroad. 

Art.  3.  The  offences  referred  to  by  the  preceding  articles  are 
pumshable  in  accordance  with  Articles  427  and  429  of  the  Penal 
Code,  and  Article  463  (c)  is  also  applicable. 

Art.  4.  Nevertheless,  a  prosecutioii  can  only  take  place  under 
the  conditions  imposed  with  respect  to  works  published  in  France, 
notably  by  Article  6  of  the  law  of  19th  July,  1793,  which  relates 
to  the  formalities  of  deposit  {d) . 

At  first  sight,  this  decree  seems  to  assimilate  the  rights  of 
foreigners  to  those  of  citizens,  but  in  the  year  1857  the  Court  of 
Cassation  decided  that,  no  mention  being  made,  in  the  decree,  of 
Article  428  of  the  Code  Penal,  foreigners  cannot  complain  of 

(a)  Paris,  26tli  Feb.,  1868;  Oass.  12th  June,  1868,  Mathias. 

(b)  Merlin,  Questions  de  Droit,  Contrefa9on,  sect.   vii. 

(c)  Art.  463  merely  allows  the  reduction  of  penalties  where  there  are  ex- 
tenuating circumstances. 

{d)  The  deposit  is  now  regulated  by  the  law  of  the  29th  July,  1881,  ante, 
p.  357. 


COPYRIGHT  IN  FOREIGN  COUNTRIES.  367 

the  representation  of  their  works  (e),  and  the  majority  of  modern      Pam  V. 

text  writers  are  of  opinion  that  a  foreigner  cannot  claim  a  longer      ^R/^^oe. 

or  more  extensive  right  of  translation  or  reproduction  than  in  the 
country  of  first  publication,  and  that  if  treaties  less  favourable 
have  been  concluded  between  France  and  any  nation,  these  treaties 
have  the  effect  of  excluding  the  decree  of  28th  March,  1852. 
These  questions  have,  however,  lost  much  of  their  practical 
importance  by  reason  of  the  treaties  and  conventions  to  which 
France  has  become  a  party. 

France,  with  Algeria  and  her  colonies,  was  one  of  the  signatories  Conventions 
of  the  Berne  Convention  of  1886  and  the  Additional  Act  of  Paris  treaties, 
of  1896.  She  has  ratified  the  Revised  Convention  of  1908,  subject 
to  a  reserve  as  to  works  of  applied  art,  being  authorised  to  do  so 
hj  a  law  of  28th  June,  1910.  She  is  also  a  "  proclaimed  country," 
entitled  to  the  benefit  of  the  American  Copyright  Act",  1909,  and 
has  acceded  to  the  Convention  of  Monte  Video,  though  her  acces- 
sion has  so  far  only  been  accepted  by  the  Argentine  Republio 
(3rd  March,  1896)  and  Paraguay  (7th  April,  1900).  A  copyright 
law  for  Morocco  is  contemplated. 

In  the  case  of  foreign  works  published  in  any  country  which  is 
a  party  to  the  Revised  Berne  Convention,  none  of  the  formalities 
required  for  native  works  need  to  be  complied  with  (/). 

The  following  treaties  are  in  force:  — 

Austria-Hungary  1 1th  December,  1866 . 

Bolivia  8th  September,  1887. 

Brazil 16th  December,  1913. 

Congo   18th  November,  1899. 

Costa  Eiea  28th  August,  1896. 

Ecuador  9th  May,  1898. 

Germany    8th  April,  1907. 

Greece  22nd  April,  1912. 

21st  August,  1895, 


G^^^^^^^^   (16th  August,  1899 

Italy  .•••  9th  July,  1884. 

Japan  14th  September,  1909. 

Mexico  27th  November,  1886. 

Monaco   9th  November,  1865. 

Montenegro  24th  January,  1902. 

29th  March,  1855, 

Netherlands  27th  April,  1860. 

(e)  Court   of   Cassation,   14th   Dec,    1857,   Verdi-Pataille,   58,   100;    contra, 
Paulmier  and  Lacon,  torn,  ii..  No.  677,  pp.  234—236. 

(/)  Mngnttaes  v.  Mmtoz,  Trib.  de  Comm.  de  la  Seine,  13th  Nov.,  1913. 
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Portugal  nth  July,  1866, 

Eoumania  6tli  March,  1907. 

Russia 29th  November,  1911. 

Salvador  9th  June,  1880. 

Spain  16th  June,  1880. 


BELGIUM, 

From  1791  to  1814  copyright  in  Belgium  was  the  same  as  in 
France,  the  two  countries  being  united  during  that  time,  and  the 
French  laws,  subject  to  certain  alterations  made  by  local  legisla- 
tion, continued  in  force  until  1886.  The  present  law  governing 
copyright  in  Belgium  is  a  law  of  1886,  the  provisions  of  which 
are  substantially  as  follows:  — 


Copyright  in 
general. 


Duration. 


Copyright 

personal 

property. 

Posthumous 
work. 


Work  in 
collabora- 
tion. 


Part  I.  Of  Copyright  in  General. 

Art.  1.  The  author  of  a  literary  or  artistic  work  has  alone  the 
right  of  reproducing  it  or  of  authorising  its  reproduction  in  any 
manner  and  in  any  form  whatsoever. 

Art.  2.  This  right  is  prolonged  for  fifty  years  after  the  death 
of  the  author  for  the  benefit  of  his  heirs  or  assigns. 

Art.  3.  Copyright  is  personal  property,  transferable  and  trans- 
missible, in  whole  or  in  part,  in  conformity  with  the  rules  of  the 
Civil  Code. 

Art.  4.  The  owners  of  a  posthumous  work  enjoy  copyright  for 
fifty  years  from  the  day  of  publication,  representation,  perform- 
ance or  exhibition. 

An  Order  in  Council  shall  determine  in-  what  manner  the 
date  from  which  the  term  of  fifty  years  shall  run  is  to  be 
ascertained  (g) . 

Art.  5.  When  the  work  is  the  result  of  collaboration,  copyright 
exists  for  the  benefit  of  all  the  persons  entitled  for  fifty  years 
from  the  death  of  the  surviving  contributor. 

Art.  6.  When  there  is  joint  copyright,  the  exercise  of  the 
right  is  subject  to  agreement.  In  default  of  agreement,  no  one 
of  the  co-owners  can  exercise  it  alone,  the  right  of  deciding  in 
case  of  disagreement  being  reserved  to  the  Court. 

Nevertheless  each  of  the  owners  is  free  to  prosecute  in  his  OAvn 
name  and  without  the  intervention  of  the  others,  any  infringement 
of  the  copyright,  and  to  claim  damages  for  his  share. 

(r/)  See  Order  in  Council  of  the  27th  March,  1886,  and  tlie  ministerial  decree 
of  the  Srd  April,  1886, 
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The  Courts  are  empowered  at  all  times  to  impose  such  limitss      I'aet  V. 
on  a  permission  to  publish  the  work  as  they  shall  judge  useful      Belgium. 
to  prescribe;    they  shall  be  able,  on  the  request  of  an  opposing 
co-owner,   to   determine  that  he  shall  not  participate  in  either 
the  expenses  or  benefits  of  publication,  or  that  the  collaborator's 
name  shall  not  appear  on  the  work. 

A.rt.  7 .  The  publisher  of  an  anonymous  or  pseudonymous  work  Anonjrmous 
is  considered,  as  regards  third  parties,  to  be  the  author.  ^°^^' 

As  soon  as  the  author  discloses  his  identity,  he  regains  full 
possession  of  his  legal  rights,  il  reprend  Vexerciee  de  son  droit. 

Art.   8.   The  transferee  of  copyright  or  of  the  object  which  Limit  to 
(materialise)  represents  a  work  of  literature,  of  music,  or  of  the  rj'^htf^'^^'^ 
draughting  arts  cannot  modify  the  work,  for  the  purposes  of  sale 
or  profit,  nov  publicly  exhibit  the  work  modified,  without  the 
consent  of  the  author  or  his  representatives. 

Art.  9.   Literary  or  musical  works  are  not  at  any  time  while  Protection 
unpublished,  and  other  works  of  art,  while  they  are  not  ready  for  seizure, 
sale  or  publication,  are  not  during  the  life  of  the  author,  liable 
to  seizure. 

Pior.t  II.  Of  Copt/right  in  Literary  WorTiS. 

Art.  10.   Copyright  is  applicable  not  only  to  writings  of  every  Extent  of 
kind,  but  to  lectures,  sermons,  addresses,  speeches,  or  to  any  other  literary 
verbal  expressions  of  thought. 

Nevertheless,  speeches  delivered  in  deliberative  assemblies,  in 
the  public  sittings  of  the  Courts,  or  in  political  meetings  can  be 
freely  published;  but  the  author  alone  has  the  right  of  printing 
them  separately. 

Art.  11.  Official  decrees  or  orders  of  the  administration  {Les  Public 
actes  officieU  de  Vautorite)  are  not  the  subject  of  copyright.  All  ^^o^iraenta- 
other  publications  made  by  the  State  or  public  administrative 
bodies  are  the  subject  of  copyright,  either  for  the  benefit  of  the 
State  or  such  public  administrative  bodies,  during  a  period  of 
fifty  years  from  their  date,  or  for  the  benefit  of  the  author  if  he 
has  not  alienated  his  right  in  favour  of  the  State  or  such  adminis- 
trative bodies. 

An  Order  in  Council  is  to  determine  the  manner  in  which  the 
date  of  publication  is  to  be  ascertained  (Ji) . 

Art.   12.   Copyright  in  a  literary  work  includes  the  right  of  Translations, 
making  or  authorising  the  translation  of  it. 

(A)  See  post,  the  Order  in  Council  of  the  27th  March,  1886,  and  the  minis- 
terial decree  of  the  3rd  of  April,  1886. 

c.  24 
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Quotations. 

Newspaper 
articles. 


Eight  of 
representa- 
tion.' 


Art.  13.  Copyright  does  not  prevent  the  right  of  making 
quotations  when  used  for  purposes  of  criticism,  argument,  or 
instruction. 

Art.  14.  Everj  newspaper  maj  reproduce  an  article  published 
in  another  newspaper  on  condition  of  indicating  the  source, 
unless  the  article  bears  a  special  warning  that  reproduction  is 
forbidden  (i) . 

Art.  15.  The  right  of  reprasentation  of  literary  works  is  regu- 
lated in  conformity  with  the  provisions  relating  to  musical 
works  (k) . 


Musical 
works. 


Part  III.  Of  Copyright  in  Musical  WorTcs. 

Art.  16.  No  musical  work  can  be  publicly  performed  or  repre- 
sented, in  whole  or  in  part,  without  the  consent  of  the  author  {I) . 

Art.  17.  Copyright  in  musical  compositions  includes  the  exclu- 
sive right  of  making  arrangements  on  the  motifs  of  the  original 
composition. 

Art.  18.  In  the  case  of  works  composed  of  words  or  libretti 
together  with  music,  the  composer  and  the  author  respectively 
shall  not  be  able  to  bring  out  their  work  with  a  new  collaborator. 
Nevertheless  they  shall  have  the  right  of  independently  turning 
it  to  account,  by  publications,  translations,  or  public  performances. 


Plastic 
works. 


Fart  ly .  Of  Copyright  in  Artistic  Works. 

Art.  19.  The  transfer  of  a  work  of  art  does  not  carry  with  it 
the  transfer  of  the  right  of  reproduction  to  the  benefit  of  the 
purchaser. 

Art.  20,  Neither  the  author  nor  the  owner  of  a  portrait  has 
the  right  to  reproduce  it  or  exhibit  it  publicly  without  the  consent 
of  the  person  portrayed  or  his  representatives,  during  twenty  years 
from  his  decease;  with  the  said  assent,  the  owner  has  the  right 
of  reproduction,  but  the  copy  must  not  bear  an  indication  of  an 
author's  name. 

Art.  21.  The  reproduction  of  a  work  of  art  by  manufacturing 
processes,  or  by  processes  applied  to  manufactures,  remains  never- 
theless subject  to  the  provisions  of  the  law. 


(»■)  This  article  is  recognised  as  applying  to  telegrams  of  literary  or  aoien- 
tifio  merit. 

(A)  This  is  said  to  aim  at  public  readings. 

(J,)  This  provision  is  open  to  abuse,  and  there  is  some  agitation  for  its  repeal 
or  modification.  It  has  been  held  that  the  proprietor  of  a  cafe  chantant  is 
liable  for  music  played  at  his  cafe.  Gramophones  and  instruments  of  a  like 
nature  come  within  this  article  and  are  infringemehts  of  the  author's  rights. 
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Parts  V    and  VI.  Of  Piracy  and  its  Repression.  ^''^''^  ^• 

Belgium. 

Arts.  22  to  35  relate  to  procedure  and  remedies  civil  and 
criminal.  A  pirate  is  liable  to  fine  and  damages,  and  infringing; 
articles  may  be  confiscated. 

Part  VII.  provides  for  the  rights  of  foreigners. 

Part  VIII.  contains  the  transitory  provisions. 

No  express  mention  is  made  in  this  law  as  to  photographs.  It  Photographs. 
is  clear  that  some  photographs  are  protected,  but  not  all;  in  fact, 
the  law  seems  to  have  adopted  the  unfortunate  system  of  laying 
upon  the  Courts  the  burden  of  deciding  in  every  case  whether  the 
particular  photograph  is  "  artistic,"  in  which  event  alone  it  will 
be  entitled  to  protection  (m). 

With   reference  to  posthumous  works   a  subsequent   Order  in  Posthumous 
Council,  dated  the  27th  March,  1886,  after  stating  that  Art.  4  '^°''^^' 
of  the   Act  of   1886   applied  to  literary  and  dramatic  works, 
musical,  and  dramatic  musical  compositions,  and  to  plastic  works, 
gave  notice  that  special  registers  were  open  at  the  Department  of 
Agriculture,  &c.,  for  the  registration  of  (a)  posthumous  literary, 
musical,  or  plastic  works  published,  represented,  performed,  or 
exhibited  after  the  5th  April  next,  of  which  the  proprietors  or 
persons  entitled  should  desire  to  obtain  the  benefit  of  Art.  4; 
(b)  of  publications  made  by  the  State  or  administrative  bodies,  state 
the  author's  rights  in  which  were  reserved  according  to  Art.  11  pablicationa. 
of  the  Act  of  1886. 

Such  registration  must,  under  penalty  of  forfeiture,  be  applied  Registration, 
for  within  six  months  of  publication,  representation,  or  perform- 
ance in  the  case  of  a  literary,  dramatic,  or  musical  work,  or  of 
exhibition  in  the  case  of  a  work  belonging  to  the  plastic  arts. 

The  •  persons  interested  shall  receive  a  certificate  of  the 
registration  applied  for. 

The  forms  of  the  registers,  affidavits,  and  certificates  are  to  be 
determined  by  the  Department  of  Agriculture.  Forms  were 
appended  to  the  Order.  Further  forms  were  issued  by  the  depart- 
ment on  the  3rd  April,  1886,  and  the  same  department  issued  a 
circular  to  the  provincial  governors  on  the  30th  April,  1886, 
calling  their  attention  to  the  principal  points  in  the  new  law. 

(m)  Sometimes  pictorial  cards  are  only  protected  if  they  have  complied  with 
the  formalities  necessary  to  obtain  protection  as  designs:  see  Bastym  v.  Van 
Neck,  Antwerp,  Trib.  de  Commerce,  22nd  May,  1906;  Van  Os  v.  Pauwels, 
Antwerp,  Trib.  de  Commerce,  15th  June,  1906;  "  Le  Droit  d'Auteur,"  1912, 
pp.  112,  113. 

24  (2) 
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Part  V. 
Beloium:. 

Without 
treaty. 


Treaties 

and 

Conventions. 


Bights  of  Foreigners. 

Art.  38  of  the  law  of  1886  grants  protection  to  foreigners, 
without  any  condition  of  reciprocity.  Its  provisions  are  as 
follows: — 

Foreigners  enjoy  in  Belgium  the  rights  secured  by  the  present 
law,  but  their  rights  shall  have  no  longer  duration  than  the  dura- 
tion fixed  by  Belgian  law.  And  if  their  rights  cease  earlier  in 
their  own  country,  they  shall  cease  at  the  same  moment  in 
Belgium  (n). 

Belgium  was  a  party  to  the  Berne  Convention  of  1886,  and  she 
ratified  the  Additional  Act  of  Paris  and  the  Interpretative 
Declaration  of  1896.  She  is  also  a  party  to  the  Revised  Conven- 
tion of  1908,  to  which,  by  a  law  of  the  23rd  May,  1910,  "  full 
and  complete  "  effect  is  given;  and  in  the  year  1903  she  acceded 
to  the  Monte  Video  Convention,  though  her  accession  has,  so  far, 
only  been  accepted  by  the  Argentine  Republic  and  the  Republic 
of  Paraguay.  The  United  States  have  "  proclaimed  "  Belgium 
as  a  country  entitled  to  the  benefit  of  the  American  Copyright 
Act,  1909,  even  as  to  mechanical  music,  and  she  has  treaties  in 
force  with  the  following  countries:  — 


Austria 7th  December,  1910. 

Congo   20th  December,  1898. 

Germany   16th  October,  1907. 

Holland  30th  August,  1858. 

Mexico  7th  June,  1895 . 

Portugal  11th  October,  1866. 

Roumania  10th  April,  1910. 

Spain  26th  June,  1880. 


Copyright  in 
Holland. 


HOLLAND  AND  THE  NETHERLANDS. 

Previously  to  the  French  Revolution,  Holland  acknowledged 
the  author's  right  as  a  perpetual  one,  capable  of  transmission  to 
heirs  or  assigns  for  ever.  Privileges  were  granted  either  by  the 
Provincial  Government  or  bjr  the  States  General.  These  privi- 
leges, however,  could  be  retracted  as  in  the  case  of  Rousseau  in 
1760,  because  "  le  liwe  etait  impie,  scandaleux,  pernicieux  et 
propre  a  demoraliser  la  jeimesse  inexperimentee  de  Vunique  voie 
du  salut."  But  this  s^'stcm  was  abolished  under  the  influence  of 
the  French  Revolution.     The  French  laws  put  in  force  after  the 


(h)  This  clause  is  objectionable  in  tliat  it  imposes  on  the  Belgian  tribunals 
the  necessity  of  examining  into  foreign  law. 
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junotion  of  Holland  to  that  country  were  abrogated  in  1814,  and  Part  v. 
in  1817  a  new  oode  was  enacted,  whicli  remained  in  force  until  Holland. 
the  passing  of  the  Act  of  the  28th  June,  1881  (0),  which  had  for 
its  object  the  regulation  of  copyright  and  was  the  governing  law — 
except  as  to  artistic  works,  which  apparently  were  unprotected — 
until  the  passing  of  the  recent  law  of  23rd  September,  1912, 
which  repealed  all  previous  laws  on  the  subject  of  copyright. 
This  new  law  was  passed  expressly  with  a  ^'iew  to  enable  Holland 
to  adhere  to  the  Revised  Berne  Convention,  and  its  provisions  are 
largely  based  upon  that  Convention.  The  text  of  the  material 
sections  of  the  law  is  as  follows  (p): — 

Part  I.  General  Provisions. 

Art.  1.   Copyright   is   the    exclusive   right   of   the   author   of  Nature  of 
a  literary,  scientific  or  artistic  work,  or  his  representatives,  to  ^^Py"?*"*- 
publish  or  reproduce  the  same,  subject  to  the  provisions  of  this 
law. 

Art.  2.  Copyright  is  personal  property.  It  may  be  transferred 
by  succession,  and  may  be  assigned  wholly  or  partially.  All 
assignments,  total  or  partial,  must  be  under  seal.  Only  the  rights 
expressly,  or  by  necessary  i,mplica,tion  having  regard  to  the  nature 
and  object  of  the  agreement,  included,  pass  by  the  assignment. 
An  author's  copyright  in  a  work,  as  well  as  the  right  of  the  heir 
or  legatee  of  the  author  over  any  unpublished  work,  is  not  liable 
to  execution. 

Art.  3.  If  the  author  is  a  married  woman,  her  husband  cannot.  Author  of  a 
without  her  concurrence,  deal  with  the  copyright,  and  the  marriage  ■^°'^'^- 
contract  cannot  derogate  from  this  provision. 

Art.  4.  In  the  absence  of  proof  to  the  contrary,  the  person  who 
is  indicated  as  such  in  the  work,  or  in  the  absence  of  any  such 
indication,  the  person  who  is  named  as  such  by  the  publisher  at 
the  time  of  publication,  shall  be  considered  the  author  of  a  work. 
If  at  the  time  of  the  delivery  of  a  lecture  or  performance  of  a 
musical  work,  which  has  not  previously  been  printed,  no  statement 
is  made  as  to  authorship,  the  lecturer  or  performer  is,  in  the 
absence  of  proof  to  the  contrary,  to  be  deemed  the  author. 

Art.  5.  In  the  case  of  a  literary,  scientific,  or  artistic  work  Collective 
consisting  of  the  works  of.  two  or  more  individuals,  the  person 
editing  or  supervising  the  composition  of  the  collective  work,  or 

(0)  It   may   be   remarked  that  this   law   contained   a   mamijarhirriiri   clavar 
similar  to  the  manufacturing  clauae  of  the  American  law. 
(^7)  Translated  from  "  Le  Droit  d'Auteur,"  1912,  p.  146. 
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Paet  V.  failing  any  such  person,  the  person  who  collects  the  separate  works 
Holland,  shall,  subject  to  the  rights  of  individual  contributors  in  their 
separate  contributions,  be  deemed  the  author  of  the  collective 
work.  The  reproduction  or  publication  by  any  person,  other  than 
the  author  or  his  representatives,  of  any  separate  work  incorporated 
in  the  collective  work  which  is  itself  the  subject  of  copyright, 
shall  bo  deemed  to  be  an  infringement  of  the  copyright  in  the 
collective  work.  If  the  separate  work  has  not  been  previously 
published,  its  reproduction  or  publication  by  the  author  or  his 
representatives  shall,  in  the  absence  of  contrary  agreement,  be 
deemed  an  infringement  of  the  copyright  in  the  collective  work, 
if  the  reproduction  or  publication  fails  to  mention  the  work  of 
which  the  same  forms  a  part. 

Art.  6.  If  a  work  has  been  made  according  to  the  plans  and 
under  the  direction  and  supervision  of  a  third  person,  the  latter 
shall  bo  deemed  to  be  the  author. 

Ai't.  7.  If,  according  to  his  contract  of  employment,  one  person 
is  obliged  to  produce  certain  definite  literary,  scientific,  or  artistic 
works,  his  employer  shall,  in  the  absence  of  contrary  agreemezit, 
be  deemed  to  be  the  author. 

Art.  8.  If  a  Avork  is  j)ublished  as  the  production  of  a  public 
institution,  association,  foundation,  or  commercial  company, 
without  indication  of  any  real  person  as  the  author  thereof,  the 
institution,  association,  foundation,  or  company  shall  be  deemed 
to  be  the  author,  unless  it  be  proved  that  the  publication,  under 
the  circumstances  proved,  was  illegal. 

Art.  9.  In  the  case  of  anonymous  or  pseudonymous  works,  as 
against  third  persons  the  publisher  whose  n^ame  is  indicated  on 
the  work  or,  failing  him,  the  person  who  appears  as  printer,  may 
enforce  the  copyright  for  the  benefit  of  the  true  owner  thereof. 

Art.  10.  The  expression  "  literary,  scientific,  or  artistic  work  " 
shall  include  the  following:  — 

(a)  Books,  pamphlets,  newspapers,   collections,  and    all  other 

writings ; 

(b)  dramatic  and  dramatioo-musical  works; 

(c)  lectures; 

(d)  choreograpliic  works   and   pantomimes,   the  mode  of  per- 

formance of  A\hich  is  fixed  in  A\riting  or  otherwise; 

(e)  works  of  design,  painting,  architecture,  sculpture,  litho- 

graphy, engi-aving,  and  other  figures; 

(f)  geographical  charts; 

(g)  plans,  sketclio.s,  and  plastic  works  relative  to  architecture, 

geograjjhy,  topography,  or  any  other  sciences; 
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(h)  photographic  and  cinematographic  works  and  works  pro-      Part  v. 
duced  by  any  like  process;  Holland. 

(i)  works  of  art  applied  to  industry; 
and,  generally,  all  productions  in  the  literary,  scientific,  or  artistic 
domain,  whatever  may  be  the  mode  or  form  of  reproduction. 
Translations,  adaptations,  arrangements  of  music,  and  other  re- 
productions in  an  altered  form  of  a  literary,  scientific,  or  artistic 
work,  as  well  as  collections  of  different  works,  shall  be  protected 
as  distinct  works,  without  prejudice  to  the  rights  of  the  author 
of  the  original  work. 

Art.  11  relates  to  official  publications  as  to  which  there  is  no 
copyright,  unless  specially  reserved. 

Art.  12.  Publication  of  a  literary,  scientific,  or  artistic  work  Publication, 
includes: — 

(a)  publication  of  a  reproduction  of  the  whole  or  part  of  a 

work; 

(b)  putting  the  whole  or  part  of  a  work,  or  any  reproduction 

thereof,  into  circulation,  although  it  may  not  have  been 
published  by  means  of  printing; 

(c)  recitation,  delivery,  performance  or  pubHc  exhibition  of  the 

whole  or  part  of  a  work,  or  any  reproduction  thereof: 
a  work  is  to  be  deemed  to  be  recited,  delivered  or  performed  in 
public,  even  though  the  recitation,  delivery  or  performance  takes 
place  at  a  private  club  open  to  members  upon  payment  either  by 
the  taking  of  a  share  or  otherwise.  The  same  applies  to  a  public 
exhibition. 

Art.  13.  Reproduction  of  a  literary,  scientific,  or  artistic  work  Reproduc- 
includes    a    translation,    musical    or   dramatic   adaptation,    and      °" 
generally    any  total  or  partial  adaptation  or  imitation  in  any 
modified  form  which  cannot  be  regarded  as  an  original  work. 

Art.  14.  Reproduction  of  a  work  capable  of  appeal  to  the  ear 
includes  the  manufacture  of  cylinders,  discs,  and  other  objects 
intended  to  enable  the  whole  or  part  of  a  work  to  be  heard  by  a 
mechanical  process. 

Art.  15.  Copyright  in  a  newspaper  or  periodical  is  not  in-  Restrictions 
fringed  by  the  reproduction  in  another  newspaper  or  periodical  °"  .  . 
of  articles,  of  communications  or  other  matters,  provided  their 
source  is  clearly  acknowledged.  But  stories  or  novels  appearing 
in  newspapers  or  periodicals  may  not  be  reproduced  without  the 
authority  of  the  author  or  his  representatives.  The  like  authori- 
satipn  is  needed  in  the  case  of  other  articles,  when  the  author  or 
editor  expressly  forbids  reproduction  in  the  number  of  the  news- 
paper or  periodical  which  contains  the  article.     In  the  case  of 
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Paet  V.       periodicals  a  general  prohibitioii  at  the  head  of  each  number  will 

Holland,      j^g  sufficient,  but  no  prohibition  is  effective  as  regards  political 

articles,  news  of  the  day,  or  miscellaneous  news.     The  provisions 

of  this  clause  apply  to  reproductions  in  languages  other  than  the 

original  (q) . 

Art.  16.  Copyright  in  published  literary,  scientific,  or  artistic 
work  is  not  infringed  by  the  reproduction  of  short  portions,  com- 
positions, or  poems  included  in  anthologies  or  other  works  of  an 
educational  or  scientific  character,  or  contained  in  advertisements 
or  criticisms  published  in  newspapers  or  periodicals,  provided  that 
the  work  from  which  they  are  taken  and  the  name  of  the  author, 
if  disclosed,  is  mentioned.  This  provision  applies  to  reproductions 
in  languages  other  than  the  original.  The  works  referred. to  in 
Art.  10  (e)  may,  in  the  like  circumstances  and  under  the  like 
conditions,  be  reproduced  in  entirety,  if  by  reason  of  its  dimen- 
sions or  process  of  execution,  the  copy  clearly  differs  from  the 
original;  but  when  two  or  more  of  these  works  have  been  published 
together  the  reproduction  of  one  only  is  permissible.  A  concise 
summarj'  of  a  public  lecture,  not  yet  published  in  print,  may  be 
published  as  a  report  in  a  newspaper  or  periodical,  provided  the 
name  of  the  lecturer  be  indicated. 

Art.  17.  The  copyright  in  a  literary,  scientific,  or  artistic  work 
is  not  infringed  by  the  reproduction  of  a  limited  number  of  copies 
thereof  intended  exclusively  for  practice,  study,  or  personal  use 
and,  in  the  case  of  works  referred  to  in  Art.  10  (e),  the  reproduc- 
tion, by  reason  of  its  dimensions  or  process  of  execution,  clearly 
differs  from  the  original;  but  this  provision  does  not  apply  to 
rebuilding  of  architectural  works. 

Art.  18.  The  copyright  in  any  of  the  works  referred  to  in 
Art.  10  (e)  which  are  permanently  exposed  to  public  view  is  not 
infringed  by  a  reproduction  which,  by  reason  of  its  dimensions 
or  ]Drocess  of  execution,  clearly  differs  from  the  original  and,  in 
the  case  of  works  of  architecture,  is  confined  to  the  exterior  aspect. 

Art.  19.  The  copyright  in  a  portrait  is  not  infringed  by  a 
reproduction  made  by,  or  on  behalf  of,  the  person  portrayed,  or 
hj,  or  on  behalf  of,  his  next  of  kin  after  his  decease.  If  the 
l)ortrait  is  composed  of  two  or  more  likenesses  the  several  persons 
portrayed  have  not,  as  regards  the  others  portrayed,  any  right  of 
reproduction,  except  with  the  consent  of  those  others  or,  during  a 
period  of  ten  years  after  their  decease,  of  their  next  of  kin.  Next 
ol"  kin  include  ancestors  to  the  first  degree,  a  spouse,  and  children. 

(?)  Tliis  clause  does  not  uoniply  with  the  provisions  of  the  Revised  Conven- 
tion of  Berne. 
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Likewise  the  reproduction  of  a  photographic  portrait  in  a  news-  Pabt  v. 
paper  or  periodical  is  no  infringement  of  copyright,  provided  the  Holland. 
reproduction  be  by,  or  with  the  consent  of,  any  of  the  above- 
mentioned  persons  and  that  the  name  of  the  photographer,  if 
indicated  on  the  portrait,  is  mentioned.  This  article  only  applies 
if  the  portrait  has  been  executed  upon  a  commission  given  by,  or 
on  behalf  of,  the  persons  portrayed. 

Art.  20.  The  owner  of  the  copyright  in  a  portrait  may  not, 
in  the  absence  of  agreement  to  the  contrary,  publish  it  without 
the  consent  of  the  person  portrayed,  or,  during  a  period  of  ten 
years  after  his  decease,  without  the  consent  of  his  next  of  kin. 
If  the  portrait  is  composed  of  two  or  more  likenesses,  the  repro- 
duction of  the  entire  picture  depends  upon  the  consent  of  all  the 
persons  portrayed  or,  for  a  period  of  ten  years  after  their  decease, 
the  consent  of  their  iiext  of  kin.  Next  of  kin  has  the  same 
meaning  as  in  Art.  19,  and  this  article  likewise  only  applies  to 
commissioned  portraits. 

Art.  21.  The  owner  of  the  copyright  in  a  portrait  which  has 
not  been  executed  upon  a  commission  given  by,  or  on  behalf  of, 
the  person  portrayed  may  not  publish  it  so  long  as  the  person 
portrayed  or,  within  a  period  of  ten  years  after  his  death,  certain 
relatives  have  any  legitimate  interest  in  opposing  publication. 

Art.  22.  In  the  interest  of  public  order  and  justice  pictures  of 
any  kind  may  be  publicly  exhibited. 

Art.  23.  In  the  absence  of  agreement  to  the  contrary,  the 
owner  of  a  work  of  design,  painting,  architecture  or  sculpture, 
or  a  work  of  art  applied  to  industry  may  publicly  exhibit  it,  or, 
for  the  purposes  of  sale,  may  reproduce  it  in  a  catalogue,  without 
the  consent  of  the  owner  of  the  copyright. 

Art.  24.  In  the  absence  of  agreement  to  the*  contrary,  -the 
painter  of  a  picture  may,  notwithsitanding  that  he  has  parted  with 
the  copyright,  paint  similar  pictures. 

Art.  25  imposes  limitations  upon  the  rights  of  owners  of  any 
of  the  works  numbered  (a)  to  (h)  in  Art.  10  to  alter  the  works, 
or  their  titles,  or  their  authors'  names.  Generally  speaking,  the 
permission  of  the  author  and  the  owner  of  the  copyright  will  be 
necessary  for  any  of  these  purposes. 

Part  11.  Protection  of  Copyright  and  Penal  Provisians. 

Art.  26.  If  the  copyright  in  a  work  is  vested  in  two  or  more  protection 
persons  in  common,  the  exercise  and  protection  of  the  copyright  of  copyright, 
shall  belong  to  aU  the  owners  of  the  copyright  eolleotively,  or 


378- 


THE  LAW  OF  COPYRIGHT. 


Part  V. 
Holland, 


Procedure 

and 

remedies. 


bji  the  person  nominated  by  agreement  between  them,  or,  failing 
agreement,  by  the  president  of  the  Court  to  which  the  first  of  them 
may  apply.  There  is  no  appeal  from  the  decision  of  the  Court. 
When  a  person  has  been  nominated  by  agreement,  he  may  be 
removed  by  the  owners  of  the  copyright  and  another  nominated  in 
his  place. 

Art.  27.  Notwithstanding  a  total  or  partial  assignment  of  the 
copyright,  an  laction  for  damages  will  lie  against  an  infringer  at 
the  suit  of  the  author  (r) . 

Arts.  28  to  36  relate  to  procedure  and  remedies.  Generally, 
the  infringer  is  liable  to  penalties  and  damages,  and  infringing 
articles  may  be  confiscated. 


Period  of 
copyright. 


Part  III.  Duration  of  Copyright. 

Art.  37.  Subject  to  the  provisions  of  this  Part  of  this  law, 
copyright  terminates  at  the  expiration  of  a  period  of  fifty  years 
reckoned  from  the  date  of  the  death  of  the  author  of  the  work. 
In  the  case  of  a  copyright  belonging  to  two  or  more  authors  in 
common,  the  period  is  to  be  reckoned  from  the  date  of  the  death 
of  the  last  survivor. 

Art.  38.  In  the  case  of  anonymous  or  pseudonymous  works, 
copyright  is  to  terminate  at  the  expiration  of  a  period  of  fifty 
years  reckoned  from  the  last  day  of  the  civil  year  in  which  the 
work  is  first  published  by,  or  on  behalf  of  the  owner  of  the  copy- 
right. The  same  applies  to  works  of  which,  under  the  provisions 
of  Arts.  7  or  8  hereof,  a  public  institution,  association,  foundation 
or  commercial  company  is  deemed  to  be  the  author,  and  also  to 
works  first  published  after  the  author's  death. 

Art.  39.  Thfi  exclusive  right  of  translating  a  printed  work 
terminates  at  the  expiration  of  a  period  of  ten  years  reckoned 
from  the  last  day,  of  the  civil  year  in  which  the  work  is  first 
published  by  or  on  behalf  of  the  owner  of  the  copyright,  so  far 
as  regards  languages  in  which  the  author  has  not  published  or 
caused  to  be  published  any  translation  in  any  of  the  countries 
belonging  to  the  Copyright  Union.  The  exclusive  right  of  de- 
livering in  public  lectures,  executions  or  performances  of  a  work 
in  a  language  other  than  the  original  lasts  for  ihe  same  period  as 
the  exclusive  right  of  translation  (s) . 

(r)  This  is  a  somewhat  peculiar  provision,  but  presumably  the  author  will 
have  to  prove  that  he  has  suffered  personal  loss. 

(s)  This  clause  is  contrary  to.  the  provisions  of  the  Kevised  Berne  Conven- 
tion (see  ante,  p.  316),  and  has  prevented  Holland  from  giving  full  adherence 
to  that  Convention  (see  post,  p.  380). 
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Art.  40.     The  copjright  in  pboix)graphic  and  cinematographic      ^'-^^  V. 
works  or  works  obtained  by  similar  processes  terminates  at  the     Hoi.i.a-nd. 
expiration  of  a  period  of  fifty  years  reckoned  from  the  last  da)- 
of  the  civil  year  in  which  the  work  is  first  published  by  or  on 
behalf  of  the  owner  of  the  copyright. 

Art.  41.  In  applying  the  three  last  preceding  iirticles  hereof, 
works  ajjpearing  in  incomplete  parts  are  only  to  be  deemed  pub- 
lished upon  the  publication  of  the  last  part.  As  rogai'ds  works 
oonKisting  of  two  or  more  volumes,  numbers  or  sheets,  or  appearing 
at  intervals,  and  also  as  regards  reports  or  communications  issued 
by.  societies  or  privately,  each  volume,  number,  sheet,  or  report 
or  communication  is  to  be  deemed  a  separate  work. 

Art.  42.  Notwithstanding  anything  herein  contained,  copy- 
right cannot  be  claimed,  either  in  the  European  parts  of  the 
Kingdom  or  in  the  Dutch  Indies,  in  a  work  the  coiDyright  in 
'\\Iiich  has  determined  in  the  country  of  origin  of  the  work. 

Fart  IV.  Modifications  of  the  Bankruptcy  and  Penal  Codes. 

Art.  43  modifies  Art.  21  of  the  bankruptcy  law,  and  provides  Bankruptcy 
that  copyright  is  not  to  pass  for  the  benefit  of  creditors  only  "  if  proceedings, 
it  is  not  liable  to  be  taken  in  execution." 

Art.  44  provides  that  an  infringea-  of  copyright  shall  be  liable 
in  certain  cases  to  fine  and  imprisonment. 

Part  y .  Application  to  Dutch  hidies. 

Art.  45  applies  the  law  to  the    Dutch    Indies,  except    those  Dutch 
portions   of   the   law  which  relate   to   procedure   and   remedies  ladies, 
criminal   and    civil;    other   provisions    on   these    mattei-s    being 
subistituted. 

Part  YI.  Tratmtory,  Provisions. 

Art.  46  repeals  the  law  of  28th  June,  1881.  Transitory 

Art.  47.  This  law  applies  to  all  literary,  scientific  or  artistic  P'"o^'i^'°"'*- 
works  published  for  the  first  time  by  or  on  behalf  of  the  authot 
in  the  European  parts  of  the  Kingdom  or  in  the  Dutch  Indies, 
whether  before  or  after  this  law  comes  into  force,  as  well  as  to  all 
unpublished  works  of  which  the  authors  are  Dutchmen  or  Dutch 
subjects.  For  the  purposes  of  this  Article  a  Avork  is  deemed 
to  be  published  when  it  has  been  issued  by  a  publisher  by  means 
of  printing  or,  generally,  Avhen  reproductions  thereof  have  been 
published .    The  representation  of  a  dramatic  or  dramatico-musical 
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Part  V.       woi'k,  the  performance  of  a  musical  work,  the  exhibition  of  a 

'  work  of  art,  and  the  construction  of  a  work  of  architecture  shall 

not  constitute  a  publication  within  the  meaning  of  this  clause. 
Provided  alwajs  that  no  proceedings  will  lie  for  any  acts  which 
at  the  date  when  they  were  committed  were  not  illegal  b}- 
virtue  of  any  existing  law  or  convention. 

Arts.  48  to  50.  Works  the  copyright  in  which  had  expired 
at  the  date  when  the  new  law  came  into  force  are  not  to  be 
protected  thereunder,  and  articles  la^vfully  manufactured  under 
the  old  law,  &c.  may  be  sold,  &c.  for  a  period  of  two  years  only 
after  the  coming  into  force  of  the  new  law  (t). 

Art.  51.  Assignments  of  copyright  under  certain  circumstances 
are  exempted  from  stamp  duty. 

Art.  52.  This  law  may  be  cited  as  "The  Copyright  La,w, 
1912." 

Art.  53.  The  laAv  to  come  into  force  on  the  first  day  of  the 
month  following  its  promulgation. 

Bights  of  Foreigners. 

The  above  law,  by  its  text,  only  applies  to  works  first  published 
on  Dutch  soil  and  to  the  unpublished  works  of  Dutch  subjects, 
but,  by  a  law  of  26th  June,  1911,  the  Crown  w&s,  granted  the 
power  to  adhere,  for  Holland  and  her  colonies,  subject  to  reserva- 
tions, to  the  Revised  Berne  Convention  and  to  enter  into  treaties. 
Holland  was  not  a  party  to  the  original  Berne  Convention,  but 
she  has  recently,  by  royal  decree  of  the  9th  October,  1912,  for 
herself,  and  by  later  decrees  for  her  colonies  of  the  Dutch  Indies 
(1st  January,  1913),  Curagoa  (26th  February,  1913)  and  Surinam 
(5th  April,  1913),  adhered  to  the  Revised  Berne  Convention  of 
1908,  subject,  nevertheless,  to  reservations  as  regards:  (a)  trans- 
lating rights,  as  to  which  she  is  bound  by  Art.  5  of  the  Conven- 
tion of  1886,  as  modified  by  the  Additional  Act  of  Paris,  1896; 
(b)  newspapers  and  reviews,  as  to  which  she  is  bound  by  Art.  7 
of  the  Convention  of  1886,  as  modified  by  the  Additional  Act 
of  Paris,  1896;  and  (c)  performing  rights  over  translations  of 
dramatic  or  dramatico-musical  works,  as  to  which  she  is  bound 
by,  Art.  9,  para.  3,  of  the  Convention  of  1886.  Subject  as  afore- 
said, the  Revised  Berne  Convention  is,  by  the  law  of  26th  June, 

{t)  This  limitation  to  a  period  of  two  years  (expiring  the  1st  Nov.,  1914) 
has  caused  some  apprehension  amongst  Dutch  publishers,  particularly  pub- 
lishers of  illustrstted  works.  Until  the  new  Act,  artistic  works  were  unpro- 
tected (see  ante,  p.  373).    Petitions  have  been  presented  to  alter  Art.  50. 
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1911,  given  legislative  operation  in  Holland.     Holland  is  also      Paki  v. 
a  "  proclaimed' conntry  "  under  the  American  Act  of  1909.     The   J^°^'d^°^ 
only  countries  with  which  Holland  appears  to  have  any  copyright 
treaties  arc  Belgium  (30th  June,  1858)  and  France  (19th  April, 
1884). 

THE  GRAND  DUCHY  OF  LUXEMBOUEG. 

From  the  date  of  the  French  Revolution  to  1817,  the  Duchy  Copyright 
of  Luxembourg  was  subject  to  French  laws.  These  were  '^eforel89K. 
replaced  or  modified  by  the  Dutch  law  of  the  25th  January,  1817, 
and  by  various  decrees  of  the  Grand  Duke  made  in  execution  of 
resolutions  of  the  Germanic  Diet.  Under  these  laws  the  copy- 
right in  literary  and  artistic  works  lasted  for  the  life  of  the  author 
and  thirty  years  after,  and  for  life  and  ten  years  in  the  case  of 
musical  and  dramatic  works. 

The  legislation  on  the  subject  was  defective  and  confused  when  Law  of  1898. 
in  1888  the  government  of  Luxembourg  was  authorised  to  join 
the  Berne  Convention.  After  her  adhesion  to  the  Convention  the 
necessity  for  a  revision  of  her  legislation  became  more  pressing, 
and  in  the  year  1898  a  new  law  was  passed  which  repealed  lall 
previous  laws  on  the  subject.  This  new  law  of  1898  is  in  fact 
a  textual  reproduction,  with  certain  modifications,  of  the  Belgian 
law  which  we  have  already  set  out  and  to  which  we  would  refer 
the  reader  (m). 

The  Luxembourg  Copyright  Law  differs  from  the  Belgian  law 
in  the  following  particulars  only: — 

Art.  1,  after  enacting,  as  in  the  Belgian  law,  that  the  author  Definition 
of  a  literary  or  artistic  work  has  alone  the  right  of  reproducing  °^^^3^l 
it  or  authorising  its  reproduction  in  any  manner  and  in  any  form  works, 
whatsoever,  defines   "  literary    and    artistic  works  "   as   "  books, 
pamphlets,  and  all  other  writings;  dramatic  or  dramatico-musical 
works,  musical  compositions  with  or  without  words;    works  of 
design,  painting,  sculpture,  and  engraving;  lithographs,  illustra- 
tions,  geographical  charts;    plans,   sketches,   and   plastic  works 
relative  to    geography,   topography,   architecture,   or    science  in 
general;    works  of  architecture;    photographic  works,  and  other 
works  produced  by  a  like  process;  in  fact,  every  production  what- 
soever in  the  literary,  scientific,  or  artistic  domain  which  can  be 
published  by  any  mode  of  impression  or  reproduction." 

Art.    7,    relating    to    anonymous    works,    has    the    following  Anonymous 
addition:   "If  the  true  name  of  the  author  be  disclosed  by  the  ^'"''^^• 

(«)  Ante,  p.  368. 
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Pabt  V.       author,  cr  his  duly  authorised  representatives,  the  period  of  pro- 
Boraa.'       tection  shall  be  calculated  by  the  life  of  the  author." 

^^     ~ -A.rt.  12,  relating  to  translations,  is  much  more  elaborate  than 

the  corresponding  article  in  the  Belgian  law,  and  is  as  follows: 
Authors  and  their  assigns  enjoy  the  exclusive  right  of  making 
or  authorising  the  translation  of  their  works  during  the  whole 
period  of  their  copyright  in  the  original  work.  Nevertheless,  the 
exclusive  right  of  translation  shall  be  lost  if  the  author  neglect  for 
a  period  of  ten  years  from  the  publication  of  the  original  work  to 
publish  or  cause  to  be  published  a  translation  into  the  language 
in  respect  of  which  protection  shall  be  claimed. 

"  For  works  published  in  incomplete  parts  (livraisons)  the 
period  of  ten  years  commences  from  the  date  of  the  publication 
of  the  last  part  of  the  original  work. 

"  For  works  composed  of  many  volumes  published  at  intervals 
as  well  as  for  bulletins  or  collections  {cajiiers)  published  by  literary 
or  scientific  societies  or  by  private  persons,  each  volume,  bulletin, 
or  collection  is,  with  regard  to  the  period  of  ten  years,  considered 
as  a  separate  work. 

"  In  the  cases  provided  for  by  this  present  Article  for  the 
calculation  of  the  period  of  protection,  the  31st  December  of  the 
year  in  which  the  work  was  published  is  to  be  taken  as  the  date 
of  publication." 
Xewspapers.  Art.  14,  as  to  newspapers,  differs  from  Art.  14  of  the  Belgian 
law,  and  is  as  follows:  "  Serial  stories,  including  novels,  published 
in  newspapers  or  periodicals,  may  not  be  reproduced  in  original 
or  translation  without  the  sanction  of  the  authors  or  their  lawful 
representatives.  This  stipulation  shall  apply  equally  to  other 
articles  iii  newspajiers  or  periodicals,  -w-hen  the  authors  or  pub- 
lishers shall  have  expressly  declared  in  the  newspaper  or  periodical 
itself  in  which  they  shall  have  been  published  that  the  right  of 
reproduction  is  prohibited.  In  the  case  of  periodicals,  it  shall 
suffice  if  such  prohibition  be  indicated  in  general  terms  at  the 
beginning  of  each  number.  In  the  absence  of  proliibition  such 
articles  ma}'  be  reproduced  on  condition  that  the  source  is  acknow- 
ledged. Articles  of  political  discussion,  news  of  the  day,  mis- 
cellaneous information,  and  copies  from  literarj/  or  artistic  works 
for  publications  intended  for  instruction,  or  having  a  scientifi-r. 
character,  or  for  chrestomathies,  may  be  freely  published." 

Art.  16,  relating  to  musical  works,  has  the  following  addition: 
"  The  right  of  the  author  or  his  lawful  representatives  applies  to 
the  public  performance  of  unpublished  musical  works  as  well  as 
to   published   works,  the   public   performance  whereof  has  been 


Musioal 
works,' 
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expressly  prohibited  by  the  author  on  the  title-page  or  head  of  the      Part  v. 
work."  Xdxem- 

_„   •  BOURG. 

Art.  26  IS  new,  and  makes  it  an  offence  to  add,  era.'^e,  or  alter  the 

name  upon  manufactured  articles.' 

Rights  of  Foreigners. 

Luxembourg  has  always  given  liberal  protection  to  foreign 
\\orks.  Works  published  in  foreign  countries  are  accorded  pro- 
tection, even  in  the  absence  of  treaties.  Art.  39  of  the  law  of  1896 
is  as  follows:  — 

"  Foreigners  enjoy  in  the  Grand  Duchy  the  rights  conferred  by 
this  law,  but  the  period  of  jDrotection  shall  not  exceed  the  period 
fixed  for  the  work  in  question  by  the  law  of  Luxembourg." 

Luxembourg  became  a  party  to  the  Berne  Convention  in  1888, 
and  she  accepted  the  Additional  Act  of  Paris  and  Interpretative 
Clause  of  1896..  On  the  14th  July,  1910,  she  adhered  to  the 
Revised  Convention.  She  is  a  "proclaimed  countrj^,"  even  with 
regard  to  mechanical  instruments,  under  the  American  law  of 
1909,  but  she  has  no  other  treaty  engagements. 

THE    GERMAN    EMPIRE. 

Literary  and  musical  copyright  was,  until  recent  years,  regu-  Recent 
lated  in  the  German  Empire  by  a  law  of  the  11th  June,  1870:  1°^^"^''* 
artistic  copyright  by  laws  of  the  9th  and  10th  January,  1876. 
In  the  year  1901  the  law  of  the  11th  June,  1870,  was  repealed 
and  replaced  by  a  law  of  the  19th  June,  1901,  which  is  the 
fundamental  law  governing  copyright  in  literary  and  musical 
works  at  the  present  day  The  Act  of  1901  has,  however,  been 
amended  by  a  law  of  the  22nd  May,  1910,  passed  with  a  view 
to  bringing  the  German  legislation  into  conformity  with  the  pro- 
visions of  the  Revised  Borne  Convention,  1908.  The  laws  of 
the  9th  and  10th  January,  1876,  relating  to  works  of  figurative 
art  and  photographs  respectively  were,  in  the  year  1907,  replaced 
by  a  law  of  9th  January,  1907,  which,  as  amended  by  another 
law  of  the  22nd  May,  1910,  is  the  governing  law  upon  artistic 
copyright. 

The  law  of  19th  June,  1901,  is  very  long  and  elaborate.     The  Lawofi9th 
following  is  a  summary  of  the  law  as  modified  by  the  law  of  1910,  "'^""*'  ^^aI^ 
the  modifications  introduced  by  the  latter  law  being  indicated 
in  italics  (a?) . 

(x)  The  full  text  of  the  law   as  modified,   will   be  found  translated  intq 
French  in  "  Le  Droit  d'Auteur,"  1910,  pp.  88  et  seq. 
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Part  V. 

Geemany. 

Works 
protected. 


Definition  of 
author. 


Anonymous 
■works. 


Encyclo- 
paedias and 
collabora- 
tions. 


Assignment. 


The  persons  entitled  to  protection  under  this  law  are : 
(1)  authors  of  writings,  lectures  and  speeches  intended  for  educa- 
tion, instruction  or  amusement;  (2)  authors  of  musical  works; 
(3)  authors  of  scientific  or  techiiical  illustrations,  including  plastic 
works,  which,  having  regard  to  their  principal  objeft,  cannot  be 
regarded  as  artistic  works  («/).  Choreographic  worJcs  and  panto- 
mimes are  protected  as  literary  irorks,  even  though  their  acting 
form  is  fixed  otherwise  than  by  uTiting  {z).     (Art.  1.) 

The  person  who  has  created  the  work  is  to  be  deemed  the  author 
of  it,  the  person  who  has  translated  a  work  is  to  be  deemed  the 
author  of  the  translation,  and  the  person  who  has  adapted  a  work 
in  any  manner  is  to  be  deemed  the  author  of  the  adaptation. 
Whem.  a  literary  or  musical  irurk  is  applied  to  the  parts  of  instru- 
ments used  for  reprodhciiig  sounds  mechanically,  hy  the  personal 
intervention  of  a  performer,  the  part  so  made  is  to  be  treated  as 
an  adaptation  of  the  -irorli.  The  same  follows  when  the  apflica- 
tion  is  made  by  means  of  perforations,  stamping,  arrangement  of 
points  or  any  other  like  means,  and  the  work  done  is  of  an  artistic 
character.  In  the  forrner  case  the  performer,  and  in  the  latter  case 
the  person  who  has  applied  the  tvork,  is  to  be  deemed  the  adapter 
of  the  work.     (Art.  2.) 

In  the  case  of  anonymous  or  pseudonymous  works,  the  pub- 
lishers are,  in  the  absence  of  stipulation  to  the  contrary,  to  be 
reputed  the  authors.     (Art.  3.) 

In  the  case  of  encyclopsedias  and  works  of  a  similar  character 
the  proprietor  {Kerausgeber)  or,  if  he  be  not  named,  the  pub- 
lisher (Verleger)  is  deemed  the  author  of  the  entire  work  (Arts.  4 
and  7);  but  collaborations,  when  the  work  of  the  individuals 
cannot  be' distinguished,  are  the  property  of  the  collaborators 
jointly.     (Art  6.) 

When  a  writing  is  accompanied  by  a  musical  setting  or  illus- 
trations, the  author  of  each  of  these  creations  is  a  distinct  author. 
(Art.  5.) 

Copyright  passes  to  the  author's  lnuvs  and  maj  be  freely 
assigned  (Art.  8),  but,  in  tlie  absence  of  stipulation  to  the  con- 
trary, the  assignee  has  no  right  to  alter  or  modify  the  work,  its 
title,  or  the  name  of  the  author  (Art.  9),  and  the  author  reserves 
the  exclusive  liberty  (a)  of  translation;  (b)  of  reproducing  a 
recitation  in  dramatic  form  or  a  scenic  work  by  recitation;  (c)of 
arranging  a  musical  work,  unless  the  arrangement  consists  only 


(y)  Artistic  works  being  protected  by  the  law  of  1907,  post. 
(a)  S.ff.,  by  cinematograph  film. 
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in  making  an   extract  or  a   transposition  into  another  key  or      Pabi>  V. 
register;  (d)  of  utilising  the  worTc  with  the  object  of  reproducing     QESMAiry. 
the  same  mechanically ;  (e)  0/  utilising  the  work  with  the  ohject 
of  reproducing  the  same  by  cinerruitography.     (Art.  14.)    Copy- 
right is  not  liable  to  execution  without  the  author's  consent. 
(Art.  10.) 

The  period  of  copyright  granted  by  this  law  is  thirty  years  Period  of 
from  the  author's  death,  or  for  not  le^  than  ten  years  after  the  P''°*8'^'°n- 
date  of  first  publication .  When  the  publication  does  not  take  place 
unto,  thirty  years  after  the  author's  death,  there  is  a  presump- 
tion that  the  copyright  has  passed  to  the  owner  of  the  MS. 
(Art.  29.)  (a).  In  the  case  of  collaborations,  the  period  is  reckoned 
from  the  death  of  the  last  survivor.  (Art.  30.)  Anonymous  and 
psetuionymous  works  are  protected  for  thirty  years  from  publi- 
cation, but  within  that  period  the  true  name  of  the  author  may  be 
revealed,  and  he  will  then  become  entitled  to  the  full  period  of 
protection.  (Art.  31.)  So  where  copyright  belongs  to  a  per- 
sonne  juridique,  thirty  years  is  the  period  of  protection. 
(Art.  32.) 

In  the  case  of  books  published  in  volumes  at  intervals,  each 
part  is  considered  a  separate  book;  in  the  case  of  works  published 
in  parts,  the  period  of  protection  dates  frOm  the  publication  of 
the  last  part.  (Art,  33.)  All  periods  are  to  be  reckoned  from 
the  end  of  the  calendar  year  in  which  the  author  dies  or  the  work 
is  published,  as  the  case  may  be.    (Art.  34.) 

During  the  above  period  the  author  enjoys  the  exclusive  liberty  Rights  of 
of  reproducing  and  multiplying  copies  of  his  work  in  the  course 
of  business;  and  so  long  as  the  essential  contents  of  the  work  have 
not  been  communicated  to  the  public  the  author  has  the  sole  right 
of  making  this  communication.  In  the  case  of  a  dramatic  or 
musical  work  the  author's  rights  include  the  exclusive  right  of 
public  representation  and  performance;  and  as  long  as  a  writing 
or  speech  is  unpublished,  the  author  has  the  exclusive  right  of 
recitation  in  public.     (Art,  11.) 

The  exclusive  rights  given  by  Art.  11  ai>ply  equally  to 
adaptations  of  the  work.  In  particular  the  author  has  the  sole 
right  (a)  of  translation,  including  transposition  into  verse;  (b)  of 
re-translation  into  the  original  language;  (c)  of  reproducing  a 
recitation  in  a  dramatic  form  or  a  scenic  work  in  the  form  of  a 
recitation;    (d)  of  making  extracts  from  musical  works  and  of 

(a)  This  is,  of  course,  sliorter  than  the  term  recommended  by  the  Revised 
Berne  Convention. 


author. 


C, 


25 


386 


THE  LAW  OF  COPYRIGHT. 


Part  V. 
Germany. 


What  is 
piracy. 


Not  piracies. 


arranging  for  orchestra  or  in  parts;  (e)  of  adapting  the  work  to 
the  farts  of  instruments  used  for  reproducing  the  work  mechani- 
cally, particularly  by  mieans  of  discs,  plfites,  cylinders,  and  inter- 
changeable rolls  (&);-  (f)  of  utilising  a  ujritten  work  for  perform- 
ance by  cinematography  or  any  like  process.    (Art.  12.) 

Any  unauthorised  reproduction  is  unlawful,  whatever  be  the 
process  employed,  and  it  makes  no  difference  whether  a  single 
copy  or  several  copies  be  made;  but  single  copies  may  be  made 
for  personal  use  only.  (Art.  15.)  Statutes  and  official  documents 
may  be  reproduced  (Art.  16),  and,  subject  to  the  rights  conferred 
on  the  author  by  Art.  12,  a  work  may  be  freely  used  if  a  new 
work  is  produced.  Nevertheless,  the  borrowing  of  a  melody  from 
a  musical  work  in  such  a  manner  as  to  be  recognisable,  even  though 
it  serves  as  the  basis  of  a  new  work,  is  expressly  forbidden. 
(Art.  13.) 

The  following  are  not  piracies:  (a)  the  reproduction  in  news- 
papers or  reviews  of  speeches  or  discourses  delivered  in  public 
deliberations;  (b)  reproduction  of  speeches  or  discourses  delivered 
in  the  Courts,  or  at  representative,  political,  and  ecclesiastical 
gatherings.  But  speeches  may  not  be  reproduced  in  a  collection 
containing  mainly  the  speeches  of  one  speaker.     (Art.  17.) 

Isolated  articles  in  newspapers  may  be  reproduced  in  other 
newspapers,  unless  the  copyright  is  expressly  reserved;  but  the 
source  must  be  acknowledged  and  the  sense  not  altered;  but  special 
articles  of  a  scientific,  technical,  or  amusing  character  may  not  be 
reproduced  even  if  no  mention  is  made  of  reservation  of  rights. 
News  may  be  freely  reproduced.     (Art.  18.) 

The  following  are  not  infringements  of  the  copyright  in  literary 
works  (but  the  source  must  be  acknowledged,  Art.  25):  — 

1 .  Citation  of  passages  or  small  portions  of  a  writing,  speech, 

or  discourse,  after  publication,  in  an  independent  literary 
work. 

2.  Reproduction  of  isolated  articles  of  short  length,  or  isolated 

pieces  of  poetry,  after  their  publication,  in  an  indepen- 
dent scientific  work. 

3.  Reproduction    of   isolated   pieces  of  poetry,  already    pub- 

lished, in  a  collection  comprising  works  of  various  authors 
intended  for  musical  performances. 

4.  Reproduction  of  isolated  articles  of  short  length,  isolated 

pieces  of  poetry  or  small  portions  of  a  writing,  in  a 


(i)  This  does  not  apply  to  musical  works  which  have,  prior  to  the  1st  May, 
1909,  been  lawfully  adapted  for  mechanical  reproduction  (Art.  63a). 
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ooUeotion  comprising  various  authors,  intended  for  a      ^'^^^  ^■ 
work  of  an  instructive,  scholastic,  or  literary  character.     Germany. 
In  this  case,  however,  the  consent  of  the  author  miist 
be  obtained,  but  such  consent  is  to  be  deemed  to  be  given 
if  not  refused  within  a  month.     (Art.  19.) 

5.  Reproduction  of  small  parts  of  a  poem,  or  pieces  of  poetry 

of  short  length,  after  their  publication,  as  the  libretto 
of  a  new  musical  work  and  in  connection  with  it,  pro- 
vided the  poems  are  not,  by  their  naturOj  intended  to  be 
set  bo  music;  hut  the  first  part  of  this  paragraph  is  not 
to  apply  vfhm  -uMyrds  are  imtended  to  be  reproduced  along 
mth  the  miechanical  repi'oduction  of  a  musioal  mork. 
(Art.  20.) 

6.  Taking    isolated    illustrations    from    a    published   work    to 

explain  the  text.     (Art.  23.) 
The  following  are  not  infringements  of  the  copyright  in  musical 
works  (but  the  source  must  be  acknowledged.  Art.  25): — 

1.  Citation  of  passages  from  a  musical  work,  in  an  independent 

literary  work. 

2.  The  insertion  of  published  compositions  of  short  length  in 

an  independent  scientific  work. 

3.  Reproduction  of  jiublished  compositions  of  short  length  in 

a  collection  comprising  the  works  of  various  composers 
and    intended   for    instruction    in    schools,    other    than 
schools  of  music.     (Art.  21.) 
The  following  clauses  relating  to  the  reproduction  of  musical  Gramo- 
works  by  mechanical  instruments  have  been  inserted  in  the  new  mechanical 
law  of  1910  in  substitution  for  the  earlier  provisions  of  the  law  instruments. 
of  1901:— 

Whenever  the  author  of  a  musical  work  grants  a  licence  to 
another  to  reproduce  a  work  commercially  with  a  view  to  the  same 
being  mechanically  performed  (see  Art.  12  (e)),  any  other  person, 
either  having  his  principal  place  of  business  or  being  domiciled 
in  the  country,  shall  have  the  right,  as  soon  as  the  work  has  been 
published,  to  require  a  like  licence  upon  payment  of  a  fair  com- 
pensation (c),  whether  the  author  has  granted  to  the  former  the 
right  of  reproduction 'with  or  without  an  assignment  of  the  exclu- 
sive right  belonging  to  him.  The  licence  shall  be  effectual  only 
60  far  as  regards  circulation  in  Germany,  and  exportation  to 
countries  in  which  the  author  is  unprotected  against  mechanical 
reproduction    of    his    work .      In  the  case  of  a  iStatc    to  which 

(o)  The  German  law  does  not  make  any  attempt  to  fix  the  amount  which 
fshould  be  regarded  as  "  fair  compensation." 

35  (2) 
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reciprocity  has  been  guaranteed  by  treaty,  the  Chanoellor  may 
declare,  by  publication  in  the  Official  Gazette,  how  far  any  third 
person  having  neither  a  place  of  business  nor  a  domicile  in  the 
German  Empire  shall  have  the  right  to  require  such  licence  as 
aforesaid,  and  to  declare  that  the  same  shall  apply  to  exportation 
to  the  State  in  question.  These  provisions  apply  equally  to  any, 
written  words  entitled  to  copyright  which  are  associated  with  the 
musical  work  as  the  libretto,  if  the  author  thereof  shall  have  agreed 
to  their  reproduction  commercially  with  a  view  to  mechanical  per- 
formance. Provided  always  that  the  right  and  duty  to  grant  such 
authority  as  aforesaid  on  behalf  of  the  author  of  the  words  shall 
bevested  in  the  author  of  the  music,  subject  to  his  paying  to  the 
former  a  fair  proportion  of  the  remuneration.    (Art.  22.) 

The  parts  of  instruments  manufactured  under  any  authority 
granted  under  the  provisions  of  Art.  22  may,  subject  as  herein- 
after mentioned,  be  used  for  the  public  performance  of  the  work 
without  further  permission,  and  when  the  author  shall,  prior  to 
the  date  when  this  provision  comes  into  force,  have  assigned  the 
exclusive  right  of  public  performance  to  another  he  shall  pay  to 
the  latter  a  fair  proportion  of  the  remuneration.  This  article 
applies  also  to  the  case  where  the  author  has  of  his  own  accord 
granted  the  right  to  adapt  the  work  for  mechanical  reproduction. 
(Art.  22a  (c?).) 

Notwithstanding  a  partial  assignment  of  the  exclusive  right  of 
mechanical  reproduction  the  authority  required  to  be  given  by 
Art.  22  hereof  shall  still  be  granted  by  the  author,  but  in  the  case 
of  an  unlimited  assignment,  such  authority  shall  be  granted  by 
the  assignee.     (Art;  22c.) 

The  rights  of  reproduction  above  permitted  of  literary  and 
musical  works  of  another  without  the  consent  of  the  proprietor  of 
the  copyright  include  the  liberty  of  multiplying,  representing, 
performing,  and  reciting  in  public  (Art.  26);  but  the  person 
who  reproduces  the  works  of  another  under  the  provisions  of 
Arts.  19  to  23,  must  not  make  any  modification  in  the  parts 
reproduced,  except  that,  where  necessary  for  the  object  of  the 
reproduction,  translations  of  a  literary  work  and  arrangements 
of  a  musical  work  consisting  only  of  extracts  or  changes  to  another 
key  or  intended  to  adapt  the  work  for  mechanical  reproduction  are 
permissible.  Modifications  of  extracts  inserted  in  a  collection  for 
use  in  schools  may  also  be  made  with  the  personal  consent  of  the 
author.     (Art.  24.) 


(rf)  This  Article  applies  to  literary  and  musical  works  made  prior  to  the 
law  of  1910,  80  far  as  such  works  were  at  that  dare  protootod  ao;ainst  mechanical 
reproduction  (Art.  63a). 
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Where   tlie  proprietors  of   the   copyright  are  numerous,    the      Pabi'  v. 
consent  of  each  one  is  necessary,  except  that  in  the  case  of  an     Gkemany. 
opera  or  musical  work  with  libretto,  the  consent  of  the  proprietor 
of  the  copyright  in  the  music  alone  shall  be  necessary.    (Art.  28.) 

Arts.  36 — 53  relate  to  the  remedies  of  the  proprietor  of  copy-  Remedies, 
right.  It  ma,y  be  said,  generally,  that  a  person  who  infringes  the 
author's  rights  knowingly  or  negligently  is  liable  to  indemnify  ' 
the  author,  and  if  he  does  so  knowingly  he  is  liable  to  a  fine  und 
to  imprisonment  if  the  fine  cannot  be  recovered.  Infringing  copies 
and  plant  may  be  ordered  to  be  destroyed  or  delivered  to  the 
plaintiff  even  though  there  be  no  negligence  or  culpable  intention 
on  the  part  of  the  defendant. 

Proceedings  for  damages  or  penalties  must  be  taken  within  Limitation 
three  years,  but  the  destruction  of  infringing  copies  or  plant  may  "^  ^''^^°'^^- 
be  ordered  at  any  time. 

No  registration  is  compulsory  under  this  law.  By  Art.  7  it  is  Registration, 
provided  that  there  shall  be  a  presumption  that  the  person  named 
in  the  title-page,  the  dedication,  the  preface,  or  the  last  page  as  the 
author,  is  the  real  author;  but  in  the  case  of  anonymous  and 
pseudonymous  publications,  the  real  author  can  register  his  true 
name  in  a  register  kept  at  Leipsic,  whereupon  he  will  become 
entitled  to  the  full  period  of  protection.    (Arts.  31,  56.) 

It   should   be   here   mentioned   that   Germany   has   made   an  Authors  and 
experiment  in  legislation  by  attempting  to  regulate  the  mutual 
rights  of  authors  and  publishers  of  literary  and  musical  works  by 
law.    The  law  in  question  is  the  law  of  19th  June,  1901,  slightly 
modified  by  a  law  of  22nd  May,  1910.     This  law  is  too  lengthy 
and  elaborate  to  be  here  set  out,  but  it  may  be  noted  that  by  the 
terms  of  this  law  an  author  who  has  agreed  with  a  publisher  that 
the  latter  shall  publish  his  work  may  not,  during  the  pendency  of 
the  contract,  reproduce  his  work  in  a  manner  prohibited  to  third 
parties,  but   the   law   reserves  to  him  the   right  of  translation, 
dramatization,  arrangement  of  musical  works,  mechanical  repro- 
duction, and  reproduction  by  cinematography.     The  author  may 
also  reproduce  the  particular  work,  after  twenty  years  from  its 
first   publication,  in   a   complete   edition  of  his  works.     In  the 
absence  of  agreement  to  the  contrary,  the  publisher  has  only  the 
right  to  make  one  edition,  and  unless  a  different  number  be  named, 
an  edition  consists  of  1,000  copies. 

Artistic  copyright  in  Germany  is  governed  by  the  law  of  9th  Artistic 
January,  1907,  as  modified  by  the  law  of  22nd  May,  1910.    The  Kf  othT 
law  applies  to  all  works  of  figurative  art  and  photographs,  and  "'^^"•j  1^07. 
the  following  is  a  summary: — 

The  products  of  industrial  art  are  included  amongst  works  of  protected. 
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figurative  art,  also  architectural  works,  provided  they  are  of  an 
artistic  character .  Plans  for  industrial  products  and  architectural 
works  of  the  above-mentioned  character  are  also  to  be  regarded 
as  works  of  art  (Art.  2),  and  the  law  of  1901  does  not  apply  to 
such.     (Art.  4.) 

Photographs  include  works  manufactured  by  similar  processes. 
(Art.  3.) 

If  a  work  is  composed  of  a  collection  of  distinct  works  of 
several  coUaboratoi-e  the  publisher  (Herausgeber)  or,  if  none  is 
named,  the  editor  (Verleger),  is  to  be  deemed  the  author  of  the 
entire  work.     (Art.  6.) 

If  a  work  of  figurative  art  is  combined  with  a  photographic 
^\  ork,  then,  notwithstanding  the  combination,  each  author  retains 
his  rights,  and  the  same  applies  where  a  work  of  figurative  art 
or  photography  is  combined  with  a  literary  or  musical  work,  or 
with  a  protected  industrial  design.  (Art.  7.)  Collaborators  are 
considered  as  tenants  in  common  in  the  shares  provided  under  the 
civil  law  if  their  individual  works  cannot  be  'distinguished. 
(Art.  8.) 

There  is  a  presumption  that  the  person  whose  name  is  indicated 
or  distinctly  marked  upon  a  work  is  the  author  thereof.  In  the  case 
of  anonymous  or  pseudonymous  works,  copyright  may  be  protected 
by  the  publisher,  or,  if  none  is  indicated,  the  editor.    (Art.  9.) 

Copyright  passes  to  the  author's  heirs,  and  may  be  freely 
assigned,  but  in  the  absence  of  agreement  to  the  contrary,  the 
assignment  of  the  material  object  does  not  carry  the  copyright 
(Art.  10),  and  the  assignee  has  no  right  to  make  any  alterations 
either  in  the  work  itself  or  its  title,  or  the  name  of  the  author, 
except  such  modifications  as  the  author  would  have  no  right  fairly 
to  object  to  (Art.  12),  nor  may  any  third  person  place  the  name 
or  mark  of  the  author  on  the  work  without  his  consent. 
(Art.  13.)  In  the  case  of  a  work  accepted  for  publication  in  a 
newspaper,  review,  or  periodical,  the  author  has  the  right  to  dis- 
pose of  the  work  in  any  way  he  pleases,  unless  the  circumstances 
indicate  an  intention  that  the  publisher  should  obtain  the  exclu- 
sive right  of  reproduction,  in  ■\\hich  latter  case,  in  the  absence  of 
contrary  agreement,  the  author  has  the  right  of  free  disposal  of  his 
work  at  the  expiration  of  one  year  after  the  end  of  the  year  of  first 
publication .  Similar  provisions  apply  to  works  inserted  in  a  non- 
periodical  collection,  if  the  author  is  entitled  to  no  remuneration. 
(Art.  11.)  Copyright  is  not  liable  to  execution  without  the 
author's  consent,  and  the  same  applies  to  moulds,  casts,  stones,  and 
other  instruments  intended  to  be  used  exclusivelj^-  for  the  repro- 
duction of  the  work .     (Art.  14.) 
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The  rights  conferred  upon  an  author  are  defined  in  Arts.  15      Part  V. 
and  15a,  the  latter  Article  having  been  added  by  the  la^y  of     Gebmawy. 
1910.     These  Articles  are  as  follows: —  Rights  of 

"Art.  15.  The  author  enjoys  the  exclusive  right  of  repro- 
ducing the  work,  circulating  the  same  commercially,  and  of  ex- 
hibiting the  same  for  profit  by  means  of  mechanical  or  optical 
apparatus,  but  this  exclusive  right  does  not  apply  to  a  loan.  A 
simple  reproduction  is  to  be  deemed  a  multiplication,  as  well  as  a 
rebuilding  in  reference  to  works  of  architecture  or  the  plans  there- 
for. The  creator  of  a  work  of  figurative  art  or  photography  by 
reproduction  from  another  work,  enjoys  the  like  rights,  provided 
always  that  he  may  not  exercise  the  same  without  the  consent  of 
the  author  of  the  original  work,  if  the  author  is  entitled  to  the 
copyright  in  the  latter  work." 

"Art.  15a.  If  a  work  reproduced  by  cinematography  or  any 
analogous  process  is  such  that,  having  regard  to  the  arrange- 
ment of  the  acting  form  or  the  combination  of  incidents  repre- 
sented, the  same  ought  to  be  regarded  as  an  original  work,  the 
copyright  shall  extend  to  the  pictorial  execution,  in  its  modified 
form,  of  the  action  represented,  and  the  author  has  the  exclusive 
right  of  publicly  exhibiting  the  work." 

Any  reproduction  of  a  work  without  the  consent  of  the  owner  piracy, 
of  the  copyright  is  a  piracy,  whatever  be  the  proofs  employed, 
and  whether  the  reproductions  be  few  or  many  (Art.  17),  but 
a  work  may  be  freely  used,  if  an  original  work  is  the  I'^sult 
(Ar't.  16),  and  photographs,  paintings,  or  drawings  of  works 
standing  in  public  places  may  be  copied,  provided  the  copies  are 
not  applied  to  architectural  works.  As  regards  architectural  works 
this  right  only  extends  to  exteriors  (Art.  20),  and  no  unnecessary 
modification  of  the  original  work  may  be  made.     (Art.  21.) 

It  is  no  piracy  to  reproduce  a  work  for  personal  use  if  it  be 
made  gratuitously,  but  this  does  not  apply  to  a  reproduction,  upon 
a  site,  of  a  work  of  architecture.  As  regards  portraits,  the  person 
who  has  ordered  the  same,  or  his  representatives,  may,  in  the 
absence  of  contrary  agreement,  reproduce  the  work,  but  if  the 
picture  be  a  work  of  figurative  art,  it  may  not  be  reproduced 
during  the  author's  life  otherwise  than  by  photography,  and,  in 
any  case,  the  name  or  description  of  the  author  of  the  original 
must  not  be  placed  on  the  reproduction  in  such  a  way  as  to  cause 
confusion.     (Art.  18.) 

Again,  it  is  no  piracy  to  reproduce  and  circulate  isolated  works 
inserted  in  an  independent  scientific  work  or  a  literary  work  in- 
tended for  use  in  schools  or  for  instruction,  if  the  object  be  merely 
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to  explain  the  text,  but  this  pfermission  does  not  extend  to  works 
which  have  neither  b©en  published  nor  exhibited  in  any  per- 
manent manner,  and  the  source  must  be  clearly  indicated. 
(Art.  19.)  Moreover,  no  unnecessary  alterations  must  be  made. 
(Art.  21.) 

Portraits  must  not  be  circulated  or  publicly  exhibited  except  with; 
the  permission  of  the  person  portrayed,  but,  in  doubtful  cases,  such 
permission  is  deemed  to  have  been  given  when  the  person  portrayed 
has  received  valuable  consideration  for  sitting.  After  the  death 
of  the  person  portrayed,  the  permission  of  certain  relatives  must 
be  obtained  during  a  period  of  ten  years  after  death.  (Art.  22.) 
Nevertheless,  the  following  may  be  circulated  or  publicly  ex- 
hibited without  any  such  permission  as  aforesaid: — (1)  portraits 
illustrating  contemjwraneous  history;  (2)  pictures  in  which  the 
persons  portrayed  only  appear  as  accessories  to  a  vieAv  or  land- 
scape; (3)  pictures  of  meetings,  processions,  and  like  events  in 
which  the  persons  portrayed  have  taken  part;  (4)  portraits  which 
have  not  been  executed  on  commission,  provided  their  circula- 
tion or  exhibition  serve  some  superior  artistic  purpose:  provided 
that  the  liberty  hereby  accorded  is  not  to  apply  in  any  case  where 
the  legitimate  interests  of  the  person  portrayed  or  his  relatives 
after  his  death  would  be  injured  thereby.  (Art.  23.)  Any  por- 
traits may  be  circulated  and  exhibited  in  the  interests  of  justice 
or  public  safety .    (Art .  24 . ) 

The  period  of  copyright  protection  for  a  work  of  ligurative 
art  is  the  same  as  iii  the  case  of  literary  and  dramatic  works, 
namely,  the  life  of  the  author  and  thirty  years  after  his  death; 
in  the  case  of  corporations,  for  thirty  years  after  first  publica- 
tion (Art.  25);  but  in  the  case  of  a  photograph,  protection  is 
only  given  for  a  period  of  ten  years  after  publication,  or  ten 
years  after  the  death  of  the  author  if  the  same  is  not  published 
during  his  lifetime.  (Art.  26.)  There  are  similar  provisions 
as  regards  anonymous  and  pseudonymous  works,  as  to  collabora- 
tions, as  to  works  published  at  intervals,  and  as  to  the  reckoning 
of  the  periods  of  copyright  protection,  to  those  contained  in  the 
law  las  to  literary  copyright  (e).     (Arte.  27 — ^30.) 

Arts.  31  to  50  relate  to  the  remedies  of  the  copyright  owner, 
and  are  similar  to  Arts.  36 — 53  of  the  law  relating  to  literary, 
copyright  (/),  with  certain  necessary  modifications. 


(a)  See  jinte,  p.  386. 
(/)  Ante,  p.  389. 
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Bights  of  Foreigners.  ^''^'^  ^■ 

Gebmany. 


It  is  provided  by  Art.  54  of  the  law  of  1901,  relating  to  literary  ^[^^ 
and  musical  copyright,  that  subjects  or  citizens  of  the  P^mpire  absence  of 
shall  enjoy  protection  for  ail  their  works,  published  or  unpub-  co^vJiition. 
lished,  and  by  Art.  55  that  authors  who  are  not  subjects  or 
citizens  of  the  Empire  shall  enjoy  protection  for  any  work  pub- 
lished in  German  territory,  if  neither  the  work  itself  nor  a  trans- 
lation thereof  has  been  previously  published  abroad.  The  same 
Article  further  provides  that,  under  the  like  conditions,  any  work 
of  which  a  translation  has  been  published  in  German  territory 
shall  enjoy  protection,  and  in  such  case  the  translation  is  to  be 
considered  an  original  work.  Similarly,  it  is  provided  with 
regard  to  artistic  works,  by.  Art.  51  of  the  law  of  1907,  that,  whilst 
subjects  or  citizens  of  the  Empire  enjoy  protection  for  all  their 
works,  published  or  unpublished,  persons  who  are  not  subjects  or 
citizens  of  the  Empire  only  enjoy  protection  for  such  works  as 
are  published  in  the  Empire,  aaid  have  not  previously  been  pub- 
lished elsewhere.  A  foreigner's  work  published  simultaneously 
in  Germany  and  abroad  will,  therefore,  receive  protection,  and 
if  a  translation  be  published  first  in  Germany  it  will  be  treated 
as  an  original  work  and  not  a  translation,  although  the  edition 
published  abroad,  whether  simultaneously  or  later,  may  be  the 
original  edition . 

Germany  has,  however,  adhered  to  the  Revised  Berne  Con-  By  treaty 
vention,  without  any  reservations,  so  that  that  Convention  has 
full  legislative  effect  in  the  country.  Germany  is  also  a  "'pro- 
claimed "  country,  entitled  to  the  benefit  of  the  American  Copy- 
right Act,  1909,  and  by  proclamation  of  December  8th,  1910, 
reciprocal  relations  as  to  mechanical  music  reproductions  have 
been  proclaimed  between  Germaiay  and  the  United  States. 

Germany  has  also  treaties  with  the  following  countries:  — 

Austria  30th  December,  1899 . 

Belgium   16th  October,  1907. 

France   8th  April.  1907. 

Italy  9fch  November,  1907. 

Eussia  28th  February,  1913. 


AUSTRIA  AND  HUNGARY. 

The  laws  relating  to  copyright  are  different  in  A.U8tria  and  Austria  and 
Hungary.  Austria  is  governed  by  a  law  of  the  26th  December,  po'^^^'dis- 
1896,  as  modified  by  a  law  of  26th  February,  1907;   Hungary  tinctlaws. 
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Part  V.      by  one  passed  on  the  26th  April,  1884.    Since  1887  a  treaty  ha^ 
AusTiiiA.      existed  on  these  matters  between  the  two  countries,  by  which 


authors  of  works  of  literature  or  art  and  their  successors,  including 
their  publishers,  reciprocally  enjoy,  in  each  of  the  two  States, 
the  advantages  which  are  granted  therein  for  the  protection  of 
works  of  literature  or  art  (gr) .  .  To  this  has  been  added  a  Protocol 
of  8th  October,  1907,  providing  for  the  denouncement  of  the 
treaty  in  the  event  of  either  country  adhering  to  the  Berne 
Convention. 
Earlier  copy-       Previously  to  the  passing  of  the  law  of  26th  December,  1895, 

right  laws.  ... 

copyright  in  Austria  was  governed  by  a  law  of  19th  October., 
1846,  which  gave  a  period  of  life  and  thirty  years  for  literary  and 
artistic  works,  and  life  and  ten  years  for  musical  and  dramatic 
works.  On  the  26th  April,  1893,  a  transitory  law  was  passed 
extending  the  term  for  the  last-named  works  to  life  and  thirty 
years,  the  cause  of  this  temporary  legislation  being  that  the  works 
of  Wagner,  who  died  in  1883,  were  on  the  point  of  falling  into 
the  public  domain.  The  law  of  26th  December,  1895,  which  is 
retrospective  in  its  operation  (Art.  66),  grants  a  similar  period 
of  protection  to  all  works  of  literature,  figurative  art,  and 
photography. 

Lawof26tli         The    following   are    the   principal    provisions    of    the    law    of 

Dec,  1895.      ^^^^^  December,  1895  {h): 

Protection  is  granted  to  works  of  literature,  art,  and  photo- 
graphy published  in  Austria.     (Art.  1.) 

Copyright  extends  to  the  whole  and  every  part  of  a  work. 
(Art.  3.) 
The  following  are  included  amongst  works  of  literature  and  art 
(Art.  4): 
Definition  (a)   Books,  pamphlets,  periodicals,  collections  of  letters  and  all 

lit^ature  other  writings  (i),  falling  within  the  literary  domain, 

and  art.  ^b)  Dramatic,  dramatic-musical,  and  choreographic  works. 

(c)  Designs,  figures,  maps,  plans,  plastic  works,  and  sketches 

for   literary   purposes,   where   these   works   cannot,   by 
reason  of  their  destination,  be  considered  works  of  art. 

(d)  Speeches  for  instruction,  edification,  or  amusement. 

(e)  Musical  works,  with  or  without  words. 

(^)  Treaty  dated  10th  jVIay,  1887.  'flie  treaty  extends  to  photographs ; 
"  Droit  d'Auteur,"  1897,  p.  40. 

(A)  Taken  from  the  French  trantlation  in  "  Le  Droit  d'Auteur,"  1896. 

(«)  Not  everything  written  is  a  "  writing."  Apparently  there  must  be 
intellectuality  and  originality:  Supreme  Court,  7th  Nov.,  1900;  but  a  directory 
requires  intellectual  effort:  Cour  de  Cassation,  24th  Sept.,  1901,  Ippoldt  i. 
Erben. 
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(f )  Works  of  art,  such  as  pictures,  designs,  pikns,  and  sketches  Pa™  V. 
for  architectural  works,  engravings,  sculptures,  and  Austria. 
plastic  works,  with  the  exception  of  architectural  works. 

Statute*  and  other  official  documents  and  speeches  delivered 
in  public  assemblies  are  not  protected;  nor  are  trade  announce- 
ments nor  artistic  works  upon  articles  of  industry  if  reproduced 
with  the  same  object  (fc).     (Art.  5.) 

Collaborations  belong  to  the  authors  jointly,  but  any  one  of  Collabora- 
the  joint  authors  may  sue  for  infringement.     (Art.  7.)  '     ' 

In  the  case  of  publications  comprising  distinct  works  of  several 
authors,  copyright  in  the  entire  work  belongs  to  the  publisher, 
but  copyright  in  the  distinct  articles  belongs  to  the  several  authors, 
who,  however,  in  case  they  publish  separately,  must  indicate  the 
work  in  which  their  article  previously  appeared  (Art.  8);  and  in 
the  absence  of  stipulation  to  the  contrary,  writers  in  reviews, 
annuals,  and  almanacs  cannot,  without  the  consent  of  the  pub- 
lisher, publish  their  articles  separately  till  the  expiration  of  two 
years.     (Art.  9.) 

Prima  facie,  the  person  named  as  the  author  of  a  work  at  its  Presumptions, 
first  appearance  is  the  true  author.  When  a  work  appears  in 
many  co23ies  or  reproductions,  all  must  have  the  name  inscribed 
upon  the  title-page,  dedication,  preface,  or  end  of  the  work,  and, 
in  the  case  of  publications  composed  of  the  works  of  several  col- 
laborators, at  the  beginning  or  end  of  each  article.  As  regards 
works  of  art  and  photograplis,  it  is  sufficient  to  indicate  the  name 
upon  the  work  itself  or  its  mount.  In  the  case  of  works  performed, 
the  name  should  be  announced  at  the  first  performance. 
(Art.  10.)  If  a  work  appears  without  any  indication  of  the  true 
name  of  the  author  it  will  be  considered  an  anonymous  or  pseu- 
donymous work,  and  the  publisher  is  authorised  to  exercise  the 
author's  rights.     (Art.  11.) 

The  person  who  gives  a  commission  is  entitled  to  the  cop  ja-ight  Portraits  and 
in  commissioned  works  of  art  and  photographs.  Portrait  photo- 
graphs can  only  be  reproduced  with  the  consent  of  the  person 
photographed  or  his  heirs.  The  copyright  in  photographs  taken 
for  a  commercial  purpose  belongs  to  the  proiDrietor  of  the  business. 
(Arts.  12  and  13.) 

Copyright,  so  long  as  it  is.  retained  by  the  author  or  his  lieirs.  Assignment 
is  free   from  execution  (Art.  14),  passes   to   the  author's   heirs  publishing 
(Art.  15),  and  may  be  assigned,  with  or  without  resti'ictions,  by  agreements. 

(/c)  This  clause  gives  rise  to  difficulties;  but  it  has  been  held  that  pictorial 
post-cards  may  not  be  copied  from  each  other:  Supreme  Court  of  Vienna, 
20th  Jan.,  1903,  Wetzel  v.  Fuohs. 
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contract  or  will.  A  contract  by  an  author  to  assign  his  copyright 
in  all  his  future  works,  or  all  his  works  of  a  particular  class, 
though  a  valid  contract,  may  be  repudiated  within  a  year,  unless 
a  shorter  time  has  been  agreed.     (Art.  16.) 

Abandonment  of  a  literary  or  musical  work,  or  a  work  of  art 
or  photograph,  to  third  persons  without  consideration  does  not, 
without  special  stipulation,  pass  the  copyright,  but  if  considera- 
tion is  given  a  transfer  of  the  copyright  is  implied,  unless  the 
circumstances  indicate  a  contrary  intention.     (Arts.  17  and  18.) 

If  a  publisher  fails  to  fulfil  his  contract  to  publish  within  three 
years,  the  author  can  hold  him  to  his  contract  and  sue  for  damages 
or  rescind  the  contract,  without  liability  to  repay  anything  he  has 
received  under  the  contract.     (Art.  2.) 

Art.  21  makes  it  an  offence  to  unlawfullj^  claim  the  rights  of 
the  author,  and  Art.  22  gives  an  author  a  right  to  damages  and 
in  some  cases  to  an  injunction  if  the  title  or  appearance  of  his 
work  is  copied. 

Extent  of  Copyright- 
(a)  Literary  Works. 

Copyright  in  a  literary  work  includes  the  exclusive  right  of 
publishing  the  work,  multiplying  copies,  causing  it  to  be  sold,  and 
translating  it;  in  the  case  of  a  scenic  work  it  includes  the  right 
of  public  performance;  in  the  case  of  speeches,  not  yet  lawfully 
published,  it  includes  the  exclusive  right  of  reciting  in  public. 
Translations  are  protected  as  original  works.     (Art.  24.) 

The  following  in  particular  are  piracies  (Art.  24): — 

(a)  Publication  of  an  unpublished  work  (I). 

(b)  Publication  of  a  collection  of  letters  without  the  consent 

of  their  author  or  his  heirs. 

(c)  Publicatton  of  an  extract  or  arrangement,  unless  it  has  the 

character  of  an  original  work. 

(d)  Reprinting  a  work  by  an  author  or  publisher  contrary  to  a 

publisjiing  agreement. 

(e)  Manufacture  by  a  publisher  of  a  larger  number  of  copies 

than  agreed. 
Public  performance  of  a  scenic  work  is  piracy,  even  if  it  be 
an   adaptation   or   unlawful   translation   of  the  original   work. 
(Art.  30.) 


(l)  The  Austrian  Courts  hold  that  public  repi-esentation  of  a  dramatic  piece 
is  not  a  publication  of  it:  Cour  de  Cassation  de  Vi(snne,  Oct.,  1898,  Heritiers  de 
'Felix  Bloch  v.  Stubenvoll. 
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The  following  are  not  piracies  (Art.  25): —  Paet  v. 

(a)  Verbatim  quotation  of  small  portions  of  a  previous  work.        Apsteia. 

(b)  Insertion  of  detached  articles,  sketches,  or  isolated  designs 

in  the  body  of  a  larger,  work  of  science,  or  in  the  body 
of  a  collection  of  the  works  of  divers  authors  or  collec- 
tions for  educational  purposes;  but  the  source  must  be 
acknowledged. 

(c)  A  simple  account  of  a  published  work  or  a  public  speech. 

(d)  Isolated  copies  not  intended  for  sale. 

(e)  Reprinting  words  to  accompany  a  musical  score,  providing 

the  reprint  is  along  with  the  music  or  is  made  solely  with 
the  view  of  being  utilised  at  the  performance  of  the 
musical  work,  and  this  object  is  indicated.  The  libretti 
of  oratorios,  operas,  operettas,  and  vaudevilles  are  ex- 
cepted from  this  clause. 
Isolated  articles,  telegrams,  and  news  may  be  reproduced.  Newspapers. 
(Art.  27.) 

If  an  author  wishes  to  reserve  his  right  of  translation,  lie  must  Translations, 
state  this  clearly  on  the  title-page,  preface,  or  beginning  of  the 
work,  and  whether  he  reserves  it  in  all  or  only /in  certain  nameid 
languages.  The  right  of  translation  reserved  lapses  if  not  exer- 
cised within  three  years.  (Art.  28.)  But  without  mention  of 
reserve  an  author  has  the  exclusive  right  of  translation  (a)  as  long 
as  a  work  has  not  been  lawfully  published;  (b)  into  a  living 
language  ^here  the  work  has  been  originally  published  in  a  dead 
language ;  (c)  into  one  of  the  languages  in  which  a  work  has  been 
originally  published,  where  it  was  simultaneously  published  in 
several  languages.     (Art.  29.) 

(b)  Musical  Works. 

Copyright   in  musical  works  includes   the   exclusive  right  of  Copyright, 
publishing  a  work,  multiplying  copies,  causing  it  to  be  sold,  and 
publicly  performing  it.     (Art.  31.) 

Art.  24  (above)  applies  by  analogy  to  musical  works,  and  the  Piracy, 
publication    of   extracts,    medleys,    and   arrangements   is   piracy 
(Art.  32);  but  the  following  are  not  piracies:  — 

(a)  The    publication   of   variations,    transcriptions,   fantasias, 

studies,  and  orchestrations,  if  they  have  the  character  of 
original  works. 

(b)  Citation  of  isolated  passages. 

(c)  Insertion  of  detached  compositions,  with  acknowledgment 

of  source,  in,  larger  works  of  science  or  collections  of 
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■^'^^'■^  V-  divers  composers  intended  for  use  in  schools  other  than 

(d)  Making  isolated  copies  not  for  sale. 

Eight  of  The  author  of  a  scenic  work  has  the  exclusive  right  of  public 

performance,  representation,  but  in  the  case  of  musical  works  the  right  of  public 

performance  must  be  expressly  reseirved  and  clearly  indicated  on 

every  copy.     (Art.  34.)     Mechanical  instruments  for  producing 

tunes  are  not  infringements  of  the  composer's  rights.     (Art.  36.) 

(c)  Works  of  Art. 

Copyright.  Copyright  in  figurative  works  of  art  includes  the  exclusive  right 

of  publishing  the  work,  reproducing  it,  and  causing  the  reproduc- 
tions to  be  sold.  The  author  of  a  work  created  by  a  lawful  repro- 
duction of  another  work  of  art  has  copyright  in  his  work  as  though 
it  were  an  original  work  if  it  has  been  reproduced  by  a  differimt 
artisti(!  process  from  the  original  work,  but  it  is  not  permissible 
to  reproduce  the  reproduction  without  the  authorisation  of  the 
authoi-  of  the  original  work.     (Art.  37.) 

Piracy.  Art.  24  (above)  ajDplies  by  analogy  to  works  of  art,  and  it  is 

j)iracy  (a)  to  reproduce  by  another  process  the  same  work;  (b)  to 
copy  indirectly  from  a  reproduction;  (c)  to  apply  the  work  to  a 
work  of  architecture  or  industry  (Art.  38);  but  the  following  arc 
not' piracies  (Art.  39): — 

(a)  Creation  of  a  new  work  in  which  a  figurative  work  of  art 

has  been  partly  made  use  of. 

(b)  Copies  not  intended  for  sale;  but  the  name  or  signature  of 

the  author  must  not  be  placed  on  the  copy. 

(c)  Copies  of  a  painting  or  drawing  by  plastic  art  or  vice  versa. 

(d)  Copies    of  works   of   art  permanently   exposed  to   public 

view  (m),  with  the  exception  of  copies  of  plastic  works 
by  the  same  form  of  art. 

(e)  Insertion,   with  acknowledgment  of  source,  of  copies  of 

works  of  art  to  illustrate  the  text  of  a  literary  work. 

(d)  Photographic  Works. 

Copyright.  Copyright   in  photographs   includes  the  right  of  publishing, 

multiplying  copies,  and  causing  the  copies  to  be  sold,  but,  except 
in  the  case  of  portraits,  the  photographs  or  their  mounts  must 

(»«)  Probably  this  provision  only  applies  to  works  in  the  public  streets  and 
squares.  See  eases  under  a  somewhat  similar  clause  in  the  Swiss  Copyright 
Law,  post. 
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have  placed  on  them  visibly  (a)  the  name,  descriptiaia  (if  aay),      Part  v. 
and  residence  of  the  author;   and  (b)  the  year  of  publication.  ._^j^!.™£1l- 
(Art.  40.)  .     .    '  ~^  ' 

It  is  not  piracy  (a)  to  make  isolated  copies  not  for  sale;  (b)  to  Piracy, 
insert,  with  acknowledgment  of  source,  isolated  photographs  to 
illustrate  the  text  of  a  literary  work.     (Art.  41.) 

The  above  provisions  do  not  apply  to  photographs  of  protected 
works.     (Art.  42.) 

(e)  Duration  of  Copyright. 

Asa  general  rule  copyright  in  works  of  literature  and  art  expire  Works  of 
thirty  years  after  the  death  of  the  author.  Posthumous  works,  a'nd^art.'*' 
if  published  within  the  last  five  years  of  this  period,  enjoy  pro- 
tection for  five  years.  In  the  case  of  collaborations  copyright 
expires  thirty  years  after  the  death  of  the  last  survivor,  but  when 
the  right  of  one  author  expires  sooner,  his  share  in  the  copyright 
passes  to  his  co-authors.     (Art.  43.) 

Anonymous  works  enjoy  protection  for  thirty  years  from 
publication,  but  this  can  be  extended,  before  the  thirty  years  have 
elapsed,  to  the  full  period  by  entry  of  the  author's  true  name  in  a, 
register  to  be  kept  by  the  Minister  of  Commerce.     (Art.  44.) 

CorjDorations,  societies,  &c.  arc  granted  a  period  of  thirty  years  Translation, 
from  publication  (Art.  46),  and  the  exclusive  right  of  transla- 
tion expires  five  years  after  publication  of  a  lawful  translation. 
(Art.  47.). 

Photographs  are  protected  for  ten  years.     (Art.  48.)  Photographs. 

Wheii  a  work  is  published  in  several  parts  copyright  dates  from  Works  pub- 
each  part,  but  if  the  parts  ought  to  be  considered  as  forming  one  ^^^  ™ 
whole,  it  dates  from  publication  of  the  last  part,  but  the  parts 
must  appear  at  intervals  of  not  less  than  three  years.     (Art.  49.) 

Renkedies  for  Infringement. 

In  the  case  of  wilful  infringements,  the  author  can  take  penal  Remedies, 
proceedings  in  which  the  defendant  may  be  fined  or  imprisoned 
(Art.  51),  ordered  to  pay  damages  (Art.  57),  and  the  infringe- 
ments confiscated  (Art.  56).  A  civil  action  for  damages  can  be 
brought  against  a  person  wilfully  infringing;  also  against  all 
persons  who  in  a  culpable  manner  make  unlawful  reproductions  or 
copies,  for  valuable  consideration.  (Art.  60.)  Even  if  the  defen- 
dant has  acted  innocently,  the  proprietor  of  the  copyright  can 
bring  a  civil  action  to  establish  his  right,  restrain  future  in- 
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friiigemeiitsi,  and  have  the  infringements  confisoated.  The  defen- 
dant Avill  also  in  this  case  be  ordered  to  paj  the  iplaintiff  any  profits 
he  may  have  made.  (Art.  61.)  The  law  also  imposes  penalties 
for  placing  a  name  upon  a  work  with  a  view  to  deceive  (Art.  53), 
and  for  not  acknowledging  the  source,  when  such  source  ought  to 
be  acknowledged.     (Art.  52.) 

Arts.  66  and  67  are  transitory,  clauses  saving  the  rights  of 
persons  who  have  lawfully  manufactured  copies  or  lawfully  repre- 
sented musical  and  scenic  works  before  the  passing  of  this  law. 


Law  prior 

to  1884. 


Law  of  1884. 


HUNGARY. 

Up  to  1884,  Hungary  had  no  law  of  copyright,  though  the 
jvdex  curialis  published  provisions  in  1861  declaring  that  the  pro- 
ducts of  the  intellect  were  protected  by  law.  The  Austrian  law 
of  1846  was  never  expressly  applied,  though  the  Hungarian  Courts 
often  acted  on  the  provisions  of  that  law  (n) .  The  law  was,  how- 
ever, very  uncertain,  and  in  1884  the  law  previously  referred 
to  was  passed ;  this  law  is  similar  in  many  respects  to  the  Austrian 
law  of  1895,  but  grants  a  longer  period  of  protection  to  the 
author.    Its  provisions  are  as  follows  (o) : 

Art.  1.  The  reproduction  of  a  literary  Avork  by  a  mechanical 
process,  its  publication  and  offering  for  sale,  constitute  an  exclu- 
sive right  for  the  author  during  the  period  of  protection  fixed  by 
law. 

When  the  work  has  several  authors,  and  the  contribution  of  each 
cannot  bo  distinguished,  each  author,  in  the  absence  of  agreement 
to  the  contrary,  has  the  right  of  reproduction,  publication,  and 
sale,  after  previouslj^  indemnifying  the  other  authors. 

The  Court  is  to  determine  the  indemnity  according  to  the  cir- 
cumstances on  the  evidence  of  experts,  if  necessary.  None  of  the 
authors  can  be  compelled  against  their  will  to  put  their  name  on 
the  work. 

When  the  contribution  of  each  author  can  be  distinguished, 
the  consent  of  each  is  necessary  for  the  rej)roduction,  publication, 
and  offering  for  sale  of  the  distinct  portions  pertaining  to  each. 

Art.  2.  In  the  case  of  literary  works  composed  of  articles,  by 
several  persons  and  considered  as  forming  one  single  whole,  the 
editor  takes  the  benefit  of  legal  protection  as  an  author. 

Copyright  in  each  separate  article  belongs  to  each  eollaborator. 


(»)  "  Lois  fran9aises  et  dtrangferes,"  par  M.  Lyon-Ca«n. 

(o)  This  translation  is  made  from  the  French  translation  of  M.  Lyon-Caen, 
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In  the  case  of  collective  works  considered  as  forming  one  single      Pakt  v. 
whole,  and  composed  of  writings  or  articles  which  have  not  as     HmrGABr. , 
yet  been  piiblished  and  are  not,  therefore,  protected  by  this  law, 
the  editor  enjoys  the  same  legal  protection  as  the  author. 

Art.  3.  Copyright  can  be  transferred  by  contract  or  by  will 
with  or  without  reservation.  In  the  absence  of  any  disposition, 
the  right  goes  to  the  legal  heirs  of  the  author. 

The  right  of  the  Crown  to  unclaimed  estates  on  failure  of  heirs 
does  not  extend  to  copyright. 

When  one  of  the  authors  of  a  work  composed  in  collaboration 
dies  without  heirs,  his  rights  pass  to  the  surviving  collaborators. 

Execution  cannot  be  levied  on  copyright  as  long  as  it  belongs 
to  the  author  or  his  heirs  or  legatees. 

Execution  can  only  be  levied  on  the  material  profits  coming  to 
the  author  or  his  heirs  or  legatees  from  the  publication  or  public 
representation  of  the  work. 

Art.  5.   The  reproduction  of  a  literary  work  in  whole  or  in  infringe- 
part  by  a  mechanical  process,  or  its  publication  or  offering  for  sale  "»8°*' 
in  whole  or  in  part  without  the  consent  of  the  lawful  owner  (^), 
are  considered  an  infringement  of  copyright  and  are  forbidden. 

A  copy  by  hand  is  to  be  treated  as  a  reproduction  by  a  mechani- 
cal process,  when  the  copy  so  made  is  intended  as  a  substitute 
for  mechanical  reproduction. 

Art.  6.  The  following  acts,  in  addition,  are  to  be  considered 
infringements : 

(1)  The  reproduction,  publication,  and  offering  for  sale  with- 
out the  consent  of  the  author  of  an  unpublished  manusciript.i 
The  lawful  possessor  of  a  manuscript  or  of  a  copy  of  a  manuscript 
cannot  do  these  acts  without  the  consent  of  the  author. 

The  reproduction,  &c.  of  verbal  expositions  or  of  lectures  given 
for  purposes  of  discussion  or  education. 

Every  publication  made  by  either  author  or  publisher  contrary 
to  the  agreement  between  them  or  to  the  law. 

Printing  more  copies  of  a  work  than  agreed  upon  between  the 
author  and  publisher. 

The  unlawful  publication  by  one  of  the  authors  of  a  work 
Avritten  in  collaboration. 

The  publication  in  one  collection  without  the  consent  of  the 
author  of  speeches  delivered  in  debates  or  public  deliberations  in 
different  circumstances  on  different  subjects. 

The  unlawful  insertion  in  any  newspaper  of  telegrams  and 

(p)  Arts.  1,  2,  3. 
c.  26 
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information  collected  and  reproduced  solely  for  the  purpose  of 
being  printed  in  newspapers.  The  provisions  of  Art.  9  (1)  are 
to  be  applied  to  the  insertion  of  such  communications  after  their 
publication  in  any  paper. 

Art.  7 .  A  translation  of  an  original  work  without  the  consent 
of  the  author  is  considered  an  infringement  in  the  following  cases: 

When  the  work  having  appieared  in  a  dead  language  is  pub- 
lished in  a  translation  into  a  living  one. 

When  the  work  having  appieared  in  several  languages  is  pub- 
lished in  a  translation  into  one  of  those  languages. 

When  the  author  has  reserved  the  right  of  translation  on  the 
title-page  or  at  the  oommencement  of  the  original  work,  on  con- 
dition that  the  (author's)  translation  has  been  commenced  within 
a  year  from  the  publication  of  the  original,  and  finished  within 
throe  years.  Protection  ceases  in  the  case  of  languages  into  which 
a  translation  has  not  been  commenced  in  the  first  year.  When 
the  reservation  is  only  made  for  certain  languages,  the  work  can 
be  freely  translated  into  any  other.  ': 

In  the  case  of  original  works  appearing  in  several  volumes  or 
parts,  ©ach  volume  or  part  will  be  considered  a  separate  work, 
and  the  i-eservation  must  be  repeated  on  each  volume  or  part.  The 
periods  relating  to  translations  only  run  from  the  1st  of  January 
after  the  publication  of  the  original. 

In  the  case  of  works  intended  for  the  stage,  the  translation 
must  be  finished  within  six  months. 

Information  shall  be  given  of  the  commencement  and  finish- 
ing of  the  translation  for  the  purpose  of  being  entered  in  a 
register  in  the  period  fixed  by  this  law  (q) . 

Translations  of  literary  works  not  yet  published  and  protected 
by  this  la\\'  (r),  are  to  be  considered  an  infringement  of  copyright. 

Art.  8.  Translations,  like  original  works,  are  protected  against 
unlawful  reproduction  and  sale. 

Art.  9.   The  following  acts  are  not  considered  infringements; 

The  literal  citation  of  some  passages  or  small  parts  of  a  work 
already  published,  or  the  insertion  of  small  works  already  repro- 
duced or  published,  in  a  work  of  greater  size  which  has  from 
its  contents  an  independent  scientific  purpose,  provided  this  inser- 
tion is  made  within  limited  bounds  explained  by  the  purpose  in 
view,  or  such  insertion  is  in  a  collection  composed  of  extracts 
from  several  writers  for  use  in  schools,  for  religious  or  educa- 


(?)  Arts.  42,  44. 
0)  Art.  6  (1),  (2). 
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tional  objects,  on  condition  that  the  name  ol  the  author  or  the      I'^kt  V. 
source  be  clearly  shown.  Hunoaby. 

The  insertion  of  isolated  communications  extracted  from  papers 
and- reviews  other  than  literary  and  scientific  works,  or  impor- 
tant communications  bearing  at  their  head  a  prohibition  againsit 
reproduction.  i 

The  communication  of  public  decrees  and  debates. 

The  reproduction  of  speeches  delivered  in  public  debates  and 
deliberations.  ,      ' 

The  reproduction  of  a  few  articles  extracted  from  the  collective 
works  referred  to  in  Art.  2,  par.  3. 

Art.  10.  The  53rd  law  of  1880  applies  to  the  reproductions  of 
laws  and  orders  (s) . 

Duration  of  Copyright. 

Art.  11.  Subject  to  the  provisions  contained  in  the  following  Duration  of 
articles,  the  protection  assured  by  the  law  against  infringement 
lasts  during  the  life  of  the  author  and  fifty  years  after  his  death. 

Art.  12.  In  the  case  of  collaborative  works,  the  period  of  pro- 
tection runs  from  the  death  of  the  surviving  collaborator. 

In  the  case  of  collective  works,  the  .period  of  protection  for 
each  article  varies  according  as  the  authors  of  the  articles  are 
named  or  not. 

The  collections  mentioned  in  Art.  6  (6)  enjoy  legal  protection 
for  fifty  years  after  the  death  of  the  author,  but  if  a  collection 
of  speeches  is  not  published  during  the  life  of  the  author  or  within 
five  years  from  his  death,  publication  cannot  be  made  without 
the  consent  of  his  representatives . 

Art.  13.  Literary  works  which  have  appeared  in  the  life  of 
the  author  do  not  enjoy  the  protection  fixed  by  Art.  11,  unlesa 
the  true  name  of  the  author  or  his  recognised  literary  name  appears 
on  the  title-page,  under  the  dedication,  or  at  the  end  of  the 
preface.  ' 

In  collective  works  it  is  sufficient  for  the  protection  of  each 
article  if  the  name  of  the  author  be  indicated  at  the  oommenoe- 
ment  or  end  of  the  article. 

Pseudonymous  or  anonymous  works  which  show  the  date  of  Anonymous 
their  first  publication  are  protected  for  fifty  years  from  this  date.  ^°^  ^' 
If,  bowever,  during  this  fifty  years  the  name  of  the  author  has 

(s)  By  which  the  exclusive  right  of  publishing  laws,  &e.  is  reserved  to  the 
State:  "Lois  fran(;aises  et  etrangferes,"  par  M.  Lyon-Caen. 

26  (2) 
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been  declared  and  registered,  the  period  of  protection  is  calcu- 
lated according  to  Art.  11 . 

Art.  14.  A  posthumous  work  is  protected  for  fifty,  years  from 
the  death  of  the  author.  If  the  work  be  publislied  for  the  first 
time  more  than  forty-five  years  from  the  death  of  the  author,  but 
within  fifty  years,  it  enjoys  protection  for  fifty  years  from 
publication. 

Art.  15.  Academies,  universities,  corporations,  and  other 
persons  legally  constituted,  as  well  as  educational  establishments, 
enjoy,  in  so  far  as  they  can  be  considered  authors  of  works 
published  by  them,  protection  for  thirty  years  from  the  first 
publication. 

Art.  16.  In  the  case  of  works  appearing  in  several  volumes  or 
parts,  the  period  of  protection  runs  from  the  first  publication  of 
each  volume  or  part. 

In  the  case  of  works  which  treat  of  one  and  the  same  subject 
in  several  parts  or  volumes,  and  which  consequently  must  be  con- 
sidered as  forming  a  single  whole,  the  period  of  protection  runs 
from  the  publication  of  the  last  part  or  volume.  If,  however, 
more  than  three  years  have  elapsed  between  the  publication  of 
different  volumes  or  parts,,  the  parts  or  volumes  already  issued 
will  be  considered  as  an  independent  work,  and  the  subsequent 
parts  or  volumies  as  a  new  work. 

Art.  17  The  prohibition  against  translation  lasts,  in  the  case 
of  Art.  7  (2),  for  five  years  from  publication  of  the  original  work, 
and  in  the  case  of  Art.  7  (3)  five  years  from  the  first  publication 
of  the  authorised  translation.  ' 

Art.  18.  The  period  of  protection  fixed  by  the  preceding 
articles  runs  from  the  1st  January  after  first  publication  or  the 
death  of  the  author. 

Arts.  19  to  23  relate  to  remedies,  and  Arts.  25  to  35  to  pro- 
cedure. Proceedings  must,  generally,  be  instituted  within  three 
years  after  the  offence  has  been  committed.     (Arts.  36,  37.) 


'Registration. 

Registration.  Art.  42.  The  register,  in  which  registration  is  to  be  made 
according  to  Arts.  7,  13,  55,  and  65,  is  kept  at  the  Ministry  of 
Agriculture,  Trade,  and  Commerce. 

Art.  43.  Registration  is  made  on  the  verbal  or  written  request 
of  the  interested  person,  without  preliminary  examination  into 
the  truth  or  lawfulness  of  the  facts  stated. 


COPYRIGHT  IN  FOUEIGJiT  COUNTBIES.  405 

Art.  44.  Any  person  may  inspect  the  register,  and  require      Part  V. 
verifiecl  extracts  to  be  delivered  to  him.  HuyoABv. 

The  registrations  effected  are  to  be  published  in  a  paper  to  be 
determined  by  such  minister. 

The  registration  of  works  appearing  in  Croatia-Slavonia,  as  also 
the  works  of  persons  within  the  jurisdiction  of  those  countriea 
appiearing  in  a  foreign  country  are  also  to  be  published  in  a  paper 
appearing  in  Croatia-Slavonia  to  be  selected  by  the  Ban. 

It  is  the  duty  of  the  Minister  of  Agriculture,  &c.  to  make  rules 
for  the  registration  procedure. 


Chap.  II. — Musical  Works. 

Art.  45.  The  provisions  of  Arts.  1  to  6,  and  9  to  14,  apply  Musical 
to  authors  of  musical  works  in  reference  to  their  rights  of  re-  ^°^  ^' 
production,  publication,  and  sale. 

Art.  46.  The  following  are  infringements:  Every  arrange-  Infringe- 
ment of  a  musical  work  published  without  the  consent  of  the 
author  which  cannot  be  considered  as  a  composition  in  itself, 
notably  extracts  from  musical  works;  the  transcription  of  a 
musical  work  for  one  or  more  instruments  or  voices;  in  addition, 
the  reproduction  without  artistic  variation  of  several  motifs  or 
melodies  drawn  from  one  and  the  same  composition. 

Art.  47.  The  following  are  not  considered  infringements:  The 
quotation  of  isolated  passages  from  a  musical  work  which  has 
already  been  published;  further,  the  insertion  of  musical  works 
of  small  extent,  within  limited  bounds  fixed  by  the  end  in  view, 
in  an  independent  scientific  work,  or  in  a  collection  of  different 
works  put  together  exclimively  for  schools  and  education.  In 
addition,  the  author,  or  the  source  from  which  the  morceau,  is 
taken,  must  be  indicated.     If  this  is  not  done.  Art.  24  applies. 

Art.  48.  Further,  the  use  of  a  published  work  as  a  text  for  a 
musical  composition,  when  the  text  is  printed  with  the  composi- 
tion, is  not  to  be  treated  as  an  infringement. 

Words  which  by  their  very  nature  are  only  intended  to  be  set 
to  music,  such  as  the  words  of  an  opera,  an  oratorio,  &c.,  are  ex- 
cepted. These  can  only  be  set  to  music  with  the  consent  of  the 
author.  The  author  is  considered  to  have  given  his  consent  if 
he  has  handed  over  the  text  to  a  composer  without  any  reservation . 

For  the  publication  of  the  text  without  music,  the  special  per- 
mission of  the  author  of  the  text  or  his  assign  is  necessary. 
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Chap.  III. — Bepresmtation  or  Performance  of  Theatrical 
Works  and  Operas. 

Art.  49,  The  exclusive  right  of  representation  or  performance 
of  theatrical  or  musical  works,  or  operas,  belongs  to  the  author. 

Art.  50.  Theatrical  and  dramatic  musical  works  cannot  be  re- 
presented on  the  stage  without  the  consent  of  the  author,  even  if 
the  J,  have  been  printed  or  are  to  be  found  on  the  market. 

Overtures,  entr'actes,  or  other  parts  taken  from  these  works 
maj  be  performed  off  the  stage  without  consent. 

Art.  51.  Musical  works  which  have  been  reproduced  and  put 
on  the  market  can  be  represented  or  performed  publicly,  even 
without  the  author's  consent,  when  the  author  has  not  resetved 
the  right  of  performance  on  the  title  page  or  at  the  beginning 
of  the  work. 

Art.  52.  When  a  work  has  several  authors,  pars.  2  and  3  of 
Art.  1  may  be  applied  to  the  public  representation  or  perform- 
ance, with  the  qualification  that  for  the  performance  of  musical 
works  accompanied  by  words,  including  operas,  the  consent  of 
the  composer  is  in  general  sufficient,  and  for  the  performance 
of  these  works  without  music  the  consent  of  the  oompose,r  is  not 
sufficient. 

Art.  53.  The  person  who  lawfully  translates  a  dramatic  work 
enjoys  legal  protection  as  to  the  public  representation  of  his 
translation.  , 

Art.  54.  The  public  representation  of  an  unlawful  transla- 
tion (i)  or  arrangement  (w)  is  considered  infringement. 

Art.  55.  Arts.  11  to  18  are  applicable  in  relation  to  the  dura- 
tion of  the  right  of  public  representation  or  performance. 

Pseudonymous  works  or  works  performed  without  indication 
of  the  author's  name  (x),  enjoy,  when  they  have  not  yet  been 
published,  protection  for  fifty  yeans  from  their  first  represen- 
tation . 

But  when  either  the  author  or  the  assignee  of  a  pseudonymous 
or  anonymous  work,  has  declared  the  true  name  of  the  author,  for 
purposes  of  registration,  within  fifty  years,  or  when  the  author 
publishes  within  this  period,  his  work  under  his  true  name,  the 
duration  of  protection  is  calculated  according  to  Art.  11. 

Art.  56.  The  person  indicated  as  author  in  the  announcements 
of  the  representation  may  be  considered  as  the  author  of  dramatic. 


(0  Art.  7.  («)  Art.  46. 

(»)  Art.  13,  par.  1. 
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musical,  and  dramatioo-musical  works  not    yet    published,  but      I'-^bi'  V. 
already  publicly  represented  or  performed.  Hungahy. 

Art.  57  Any  person  who  intentionally  or  negligently  repre- 
sents or  performs  publicly,  without  being  entitled  so  to  do,  a 
dramatic,  musical,  or  dramatico-musical  work,  in  entirety  or  with 
unimportant  alterations,  is  under  the  obligation  to  the  author  or 
his  representatives  of  making  good  the  damage,  and  is  punish- 
able with  the  fine  fixed  by  Art.  19. 

Art.  20  is  applicable  to  the  author  of  an  unlawful  representa- 
tion or  ^performance,  but  so  that  the  amount  of  the  confiscation 
shall  be  fixed  in  conformity  with  Art.  58. 

Art.  58.  The  gross  receipts  from  the  unlawful  representations 
or  performances  piay  be  payable  by  way  of  damages,  without 
deduction  of  expenses. 

If  the  work  has  been  represented  or  performed  together  with 
other  works,  the  proportionate  part  of  the  receipts  shall  be  taken 
as  the  amount  of  compensation. 

When  there  have  been  no  reoeip,ts,  or  their  amount  cannot  be 
ascertained,  the  judge  shall  estimate  the  damages. 

When  there  has  neither  been  intention  to  infringe  nor  negli- 
gence on  the  part  of  the  offender,  no  penalty  is  applicable,  and 
he  is  only  liable  in  damages  to  the  extent  of  his  profits. 

Art.  59.  Arts.  3,  and  25  to  44,  are  also  applicable  to  the  public 
representation  and  performance  of  dramatic,  musical,  and 
dramatico-musical  works. 


Chap.  IY. —Wcxrks  of  Art. 

Art.  60.  The  exclusive  right  of  reproducing,  in  whole  or  in  Works  of  art. 
part,  of  publishing  and  selling  works  of    the    figurative    arts, 
drawing,    engraving,    painting,    and   sculpture,    belongs    to    the 
author. 

Art.  61.  The  reproduction  of  such  works  shall  be  considered  infringe- 
an  infringement,  when  it  takes  place  without  the  author's  consent,  ™™*- 
and  the  copies  are  intended  for  sale. 

Also,  when  the  original  work  is  reproduced  in  another  art  or 
style. 

When  the  reproduction  is  not  taken  directly  from  the  original, 
but  from  some  copy. 

When  a  work  of  the  figurative  arts  is  imitated  in  works  of 
architecture,  trade,  or  manufacture. 

When  the  author  or  publisher  makes  a  reproduction  contrary 
to  his  agreement  or  the  law. 
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Hdngary. 

What  not, 
infringe- 
ments. 


When  the  publisher  causes  a  larger  number  of  copies  to  be 
made  than  he  is  entitled  to  make  under  his  agreement., 

Art.  62.  The  following  are  not  infringements: — 

(1)  An  arrangement  by  means  of  which  one  derives  several 

new  works  from  one  original. 

(2)  Isolated  copies  not  intended  for  sale.    On  such  copies  there 

must  not  be  indicated  the  signature,  the  name,  or  the 
initials  of  the  author's  name,  under  the  penalties  fixed 
by  Art.  19. 

(3)  The  reproduction  in  another  art,  of  works  placed  in  per- 

petuity in  streets,  public  squares,  and  other  public  places 
of  the  same  kind  (j/) . 

(4)  The  reproduction  of  detached  works  of  the  figurative  arts, 

within  limited  bounds  fixed  by  the  end  in  view,  to 
explain  a  work  essentially  literary. 

Art.  63.  A  person  who  lawfully  reproduces  the  work  of  another 
in  a  different  style  will  be  considered  an  author  in  respect  of  the 
work  created  by  him,  even  if  the  original  work  have  become 
public  property. 

Art .  64 .  When  an  author  alienates  his  work,  the  right  of  repro- 
ductiwi  will  not  be  considered  as  included  in  the  alienation. 

In  the  case  of  portraits  and  busts  to  order,  this  right  belongs 
to  the  giver  of  the  order. 

The  owner  is  not  bound  to  send  back  the  work  to  the  author 
or  his  representative  in  order  that  he  may  reproduce  it. 

Art.  65.  In  other  respects.  Arts.  3,  and  11  to  44,  are  applic- 
able to  creations  of  the  figurative  arts,  to  their  authors,  and  to 
the  publication  of  these  works  periodically  or  in  a  collection. 

In  respect  to  works  already  published,  protection  is  allowed 
in  conformity  with  Art.  13,  varying  with  the  rules  according 
as  the  name  of  the  author  has  been  indicated  on  the  work  or 
not,  and  as  the  want  of  indication  has  been  cured  or  not  by 
registration. 

Art.  66.  The  provisions  of  this  law  are  not  applicable  to  works 
of  architecture  or  to  works  of  the  figurative  arts  transferred  on 
to  articles  of  manufacture. 


(2/)  See  cases  decided  under  Art.  11  of  the  Swiss  law  of  1883,  post. 
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I'AKT  V. 

Chap,  V. — Geologioal  or  Geographical  Charts,  Drawings,  and     htjnqaey. 
Diagrams  of  Natural  History,  of  Geometrtf,  of  Architecture, 
and  other  Technical  Drawings  and  Diagrams. 

Art.  67.  Arts.  1  to  44  of  this  law  apply  to  geological  and  Maps, 
geographical  charts,  drawings,  and  diagrams  of  natural  history,  dra'JSngg, 
of  geometry,  of  architecture,  when  from  their  purp'ose  they  cannot  *^c. 
be  considered  worke  of  the  figurative  arts.     But  Arts.  60  to  66 
of  this  law  are  applicable  when  from  their  purpose  the  works 
come  under  the  latter  head. 

Art.  68.  The  insertion  of  drawings  and  diagrams  in  a  literary 
work  when  they  only  serve  to  explain  the  text  are  not  to  be 
considered  infringements,  provided  that  the  author  or  the  source 
be  expressly,  indica,ted. 

Chap.  VI. — Fhotographs. 

Art.  69.  The  exclusive  right  of  reproducing  by,  a  mechanical  Photographs, 
process,  of  publication,  and  of  offering  for  sale  a  work  obtained 
by,  photography,  belongs  to  the  author  of  the  original  work  during 
the  period  fixed  by  Art.  70. 

For  the  existence  of  this  exclusive  right,  there  must  be  indi- 
cated on  each  copy,  of  the  impressions  or  reproductions  (1)  the 
name  or  firm  and  the  address  of  the  author  or  publisher  of  the 
original  publication;  (2)  the  year  in  which  the  impressions  or 
reproductions  were  first  published. 

Art.  70.  The  protection  secured  by  this  law  belongs  to  the  Duration, 
author  of  a,  photographic  work  or  his  representatives  during  five 
years  from  the  expiration  of  the  year  in  which  the  original  first 
appieared. 

If  the  impression  or  relproduction  has  not  been  published,  the 
period  of  five  yeiars  runs  from  the  end  of  the  year  in  which  the 
original  of  the  photographic  publication  was  obtained. 

The  provisions  of  Art.  16  apply,  to  photographs  of  works  which 
have  come  out  in  several  volumes. 

Art.  71.  The  reproduction  of  a  photographic  work  by  a 
mechanical  process  without  the  consent  of  the  rightful  owner, 
and  for  a  commercial  purpfisg.,  is  considered  an  infringejnent. 

Art.  72.  The  right  of  reproduction  of  portraits  obtained  by 
photography  belongs  exclusively  to  the  person  who  gives  the  order. 

Art.  73.  The  following  are  not  considered  infringements: 
(1)  Using  a  photograph  so  as  to  create  new  works  different  from 
the  original  w^ork.     (2)  The  reproduction  of  a  photographic  work 
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Paet  V.  bj  applying  it  to  an  industrial  product.  (3)  The  reproduction 
;_  of  a  photograph  in  another  article. 

Art.  74.  A  person  who  reproduces  a  photographic  work  of 
another  in-  a  different  art  is  considered  as  the  author  of  the  work 
created  by  him,  agrieeably  to  Art.  63. 

'Art.  75.  Arts.  3,  8,  19  to  44,  and  68,  are  applicable  to 
photographs .  ' 

By  Art.  79  it  is  provided  that  the  law  shall  apply  to  the  works 
of  Hungarian  citizens,  even  though  they  have  appeared  in  a 
foreign  country. 

Bights  of  Formgners  in  Austria-Hungary'. 

Neither  Austria  nor  Hungary  is  a  party  to  either  the  original, 
or  the  revised,  Berne  Convention.  The  right  of  either  country  to 
do  so,  independently  of  the  other,  is  recognised  by  the  Protocol  of 
1907  to  the  treaty  of  1884  (z),  but  it  is  obviously  desirable  that, 
if  possible,  the  two  countries  should  act  in  concert.  There  is  con- 
siderable agitation  in  favour  of  adhering  to  the  Convention,  and  a 
new  Hungarian  law  has  recently  been  framed  with  a  view  to  bring- 
ing the  legislation  of  that  country  into  line  with  the  provisions  of 
the  Revised  Convention,  but  in  Austria  the  meagre  protection 
afforded  to  translations  by  the  law  of  1895  (a)  is  the  main  obstacle 
in  the  way  of  her  adherence  to  the  Convention. 

In  the  meantime,  by  Art.  2  of  the  law  of  1895,  the  rights 
of  foreigners  in  Austria  are  to  be  regulated  solely  by  treaty  (b). 
As  regards  Hungary,  Art.  79  of  the  law  of  1884  expressly  de- 
clares that  that  law  is  not  to  apply  to  the  works  of  foreigner, 
except  (a)  works  of  foreigners  published  by  native  publishers, 
and  (b)  works  of  foreigners  who  have  lived  in  Hungary,  at  least 
two  years  continuously  and  have  paid  taxes  without  break. 

Austria  is  a  "  proclaimed  "  country  entitled  to  the  benefit  of 
the  American  Copyright  Act,  1909. 

Austria  and  Hungary  have  joint  treaties  with  the  following 
countries: — 

France  11th  December,  1866. 

Germany 30th  December,  1899. 

Great  Britain  24th  April,  1893  (c). 

Italy 8th  July,  1890. 

(z)  Ante,  p.  394.  («)  Ante,  p.  397. 

(6)  There  is  a  slight  modification  in  favour  of  German  works,  but  this  is 
'  of  no  present  moment,  as  there  is  a,  subsisting  treaty  between  Austria  and 
Germany. 

(o)  The  fext  of  this  treaty  wUl  be  found  in  Appendix  B.,  post. 
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Austria  has  concludied  separate  treaties    with    the    following      Paet  V. 
countries:—  Hungaby. 


Denmaxk  18tli  July,  1907. 

Eoumania  2Qd  March,  1908. 

Spain  13th  April,  1912. 

Sweden 17th  May,  1908. 

Switzerland  10th  July,  1914. 

The  only,  separate  treaty  negotiated  by  Hungary  is  one  with 
the  United  States  (30th  January,  1912),  whereby  mutual  pro- 
tection is  granted,  subject  to  the  fulfilment  of  the  conditions 
and  formalities  prescribed  by  the  law  of  the  country  in  which 
protection  is  sought,  the  term  of  protection  being  likewise  regu- 
lated by,  the  same  law. 

NORWAY. 

The  law  of  literary  and  artistic  copyright  in  this  country  was  Legislation 
till  1876  very  incomplete,  the  enactments  on  the  subject  being  ®  "'^^ 
numerous,  fragmentary,  and  passed  at  various  dates  between  the 
years  1839  and  1875.  The  law  of  8th  June,  1876,  and  the  two 
laws  of  the  12th  May,  1877,  consolidated  the  whole;  but  in  the 
year  1893  these  were  repealed,  and  a  new  law  was  passed  with 
a  view  to  enabling  Norway  to  become  a  party  to  the  Berne  Con- 
vention. The  law  referred  to  is  a  law  of  4th  July,  1893,  which 
repealed  all  previous  laws.  In  order  to  bring  the  Norwegian 
legislation  into  line  with  the  provisions  of  the  Revised  Convention 
of  1908,  this  law  was  amended  by  a  law  of  25th  July,  1910,  and, 
as  amended,  its  principal  provisions  are  as  follows  (d):  — 

Within  the  limits  of  the  present  law,  an  author  has  the  exclu-  Origin  and 
sive  right  of  publishing  his  writings  by  copying  his  manuscript,  ^^^^'^t  9* 
by  reproduction  by  means  of  mechanical  or  chemical  process,  in- 
cluding reproduction  with  the  aid  of  mechanical  instruments,  by 
dramatic  representation,  and  by  cinematograph  performance,  or 
any  other  analogous  performance,  by  recitation,  or  any  other  re- 
production in  aid  of  language.  But  if  the  work  be  published, 
an  author  must  specially  reserve  the  right  of  public  recitation 
(other  than  of  a  dramatic  character)  by  notice  on  the  title  page 
or  commencement  of  the  work.     (Art.  1.) 

Copyright  also  extends  to  (a)  speeches;  (b)  musical  composi- 
tions; (c)  mathematical,  geographical,  and  topographical  designs, 

(d)  Taken  from  the  French  translation  in  "  Le  Droit  d'Auteur,"  1910,  p.  146. 
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of  copyright. 


natural,  teclinical,  and  other  histories,  also  graphic  and  plastic 
representations  which  cannot  be  considered  as  works  of  art; 
(d)  cinematograph  and  analogous  productions,  which  by  their 
arrangement  or  combination  of  incidents  represented,  constitute 
essentially  new  and  original  works.     (Art.  2.) 

Publishers  of  journals,  periodicals,  and  works  comprising  con- 
tributions by  several  collaborators  have  the  exclusive  right  of 
publishing  the  whole  work,  but,  in  the  absence  of  agreement  to 
the  contrary,  the  author  preserves  his  copyright  in  his  contri- 
bution.    (Art.  3.) 

Translation  of  a  work  is  forbidden  without  the  consent  of  the 
proprietor  of  the  copyright.     (Art.  4.) 

Anyone  who  translates,  dramatises  or  adapts  a  work  in  another 
manner,  or  who  reproduces  it  by  a  cinematograph  performance, 
or  by  .the  aid  of  mechanical  instruments,  obtains  copyright  in 
his  translation,  adaptation  or  reproduction,  subject  to  the  rights 
of  the  author  of  the  original  work.     (Art.  5.) 

Arts.  6  and  7  regulate  the  rights  of  co-authors  inter  se. 

There  is  no  copyright  in  laws,  ordinances,  judicial  decisions, 
and  public  documents;  nor  in  speeches  delivered  in  representa- 
tive ai^emblies,  political  speeches,  and  such  like.     (Art.  8.) 

Copyright  may  be  assigned  in  whole  or  in  piart.  Assignment 
of  the  right  to  publish  a  work  in  a  particular  manner  does  not 
imply  a  right  to  publish  in  any  other  manner,  nor  to  dramatise, 
translate,  or  adapt  it.  Nor  may  the  transferee  make  alterations 
in  the  work  without  the  author's  consent.  This  clause  also 
contains  provisions  regulating  the  rights  of  authors  and  publishers 
inter  se.     (Art.  9.) 

A  person  to  whom  an  author  has  granted  the  right  of  perform- 
ing a  dramatic  or  mimic  or  dramatico -musical  work,  or  the  right 
of  public  performance  of  a  musical  work,  or  the  right  of  cinemato- 
graph exhibition,  has,  in  the  absence  of  stipulation  to  the  con- 
trary, the  right  to  represent,  exhibit  or  perform  the  work  in 
what  manner  and  at  what  times  he  pleases,  but  he  cannot  grant 
this  right  to  others.  In  the  like  absence  of  stipulation  to  the 
contrary,  the  author  preserves  the  right  to  grant  similar  rights  to 
others  and  to  represent,  exhibit  or  perform  the  work  himself. 
When  an  author  grants  the  exclv^ine  right  of  representation, 
exhibition  or  performance,  if  the  assignee  does  not  represent  or 
perform,  as  the  case  may  be,  for  five  consecutive  years,  the  author 
and  his  heirs  can  either  themselves  perform,  exhibit  or  represent 
or  grant  these  rights  to  others.     (Art.  10.) 

On  the  death  of  an  author  his  copyright  devolves  in  accordance 
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with  the  general  law,  and  in  the  case  of  unpublished  MSS.  an      Pabt  V. 
author  may,  by  will,  give  directions  as  to  publication.     (Art.  11 .)     Nobvay. 

Creditors  have  no  rights  in  respect  of  unpublished  MSS.,  and 
only  after  the  death  of  the  author  can  they  have  the  right  to 
compel  a  re-edition.     (Art.  12.) 

Not  only  is  the  reproduction  of  an  entire  work  a,  piracy,  but  Piracy, 
also  reproductions  which  take  the  form  of  abridgements,  addi- 
tions, or  alterations,  including  dramatizations  and  adaptations, 
unless  these  result  in  producing  an  essentially  new  and  original 
work.     (Art.  13.) 

The  following  are  not  piracies:  (1)  Insertions  of  short  detached 
portions  of  published  works  in  a  work  which,  taken  as  a  whoje, 
constitutes  an  original  work;  (2)  analogous  utilization,  after  ten 
years,  in  collections  from  the  works  of  various  authors  or  oom- 
230sers  intended  for  use  in  churches,  schools,  and  for  elementary 
or  general  education;  (3)  reprinting,  as  the  libretti  of  musical 
compositions,  or  upon  concert  programmes,  detached  poems  of 
short  length,  with  a  view  to  public  pierformance  of  musical  com- 
positions,'or  of  reproducing  the  same  with  the  aid  of  mechanical 
instruments;  (4)  reprinting,  as  explanatory  text  to  artistic  illus- 
trations, poems  and  short  pieces  of  prose,  provided  the  illustra- 
tions are  the  essential  part  of  the  work  and  that  at  least  two  years 
have  elapsed  since  the  first  publication  of  the  writing;  (5)  the 
public  performance  of  songs,  dance  music,  and  isolated  musical 
compositions  of  short  length,  otherwise  than  in  a  performance  of 
a  dramatic  character,  also  gratuitous  or  charitable  performances 
of  other  musical  works. 

In  all  the  above  cases  the  source  must  be  clearly  indicated. 
(Art.  14.) 

Newspapers  and  "reviews  may  reproduce,  in  the  original  language 
or  in  translation,  detached  articles  or  communications  from  other 
newspapers  or  reviews,  unless  the  right  of  reproduction  has  been 
specially,  reserved  (e).  The  source  must  be  clearly  indicated. 
(Art.  15.) 

The   penalty  for  not  indicating  the   source  as  provided  by  Remedies. 
Arts.  14  and  15  shall  be  a  fine  only.     (Art.  20.) 

Arts.  16  to  20  state  the  remedies  against  piracy,  namely,  a 
fine  and  destruction  of  copies  and  the  instruments  for  manufacture 
thereof.  If,  however,  the  defendant  has  acted  in  good  faith  he 
can  only  be  made  to  pay  the  amount  of  his  profits,  and  infringe- 

(e)  It  i?  not  very  clear  whetlier  this  Article  does  or  does  not  apply  to  short 
stories  and  tales. 
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copyright. 


Artistic 
copyright. 


Aasignment. 


Piracy. 


ments  are  to  be  sequestrated  during  the  continuance  of  the  copy- 
right. 

The  period  of  protection  is  during  the  life  of  the  author  and 
fiftj  years  from  the  end  of  the  year  of  his  death.  (Art.  21.) 
Anonymous  land  pseudonymous  works  are  protected  for  fifty  years 
from  the  end  of  the  year  of  first  publication,  but  the  author 
can  obtain  protection  for  the  f uU  period  by  making  known  his  true 
name  in  the  manner  prescribed.     (Art.  22.) 

Recitation  of  a  work  is  lawful,  provided  it  does  not  take  the 
form  of  a  dramatic  performance,  as  soon  as  a  period  of  three  years 
has  elapsed  since  the  end  of  the  year  in  which  the  w'ork  first 
appeared.     (Art.  34.) 

Within  the  limits  of  the  present  law,  an  artist  has  the  exclusive 
right  of  selling  or  publishing  reproductions  of  his  work  or  any 
part  of  it.  It  makes  no  difference  whether  the  reproduction 
requires  an  artistic  faculty  or  is  by  a  purely  mechanical  or  chemical 
process.  No  one  can,  without  leave  of  the  artist,  utilise  for  an 
architectural  work  original  architectural  designs  any  more  than 
designs,  models,  &c.  which  have  been  executed  according  to 
original  designs.  (Art.  25.)  Works  of  architecture  themselves 
are  not  protected. 

Any,  one  lawfully  reproducing  a  work  of  art  in  another  artistic 
form,  has  the  same  copyright  in  his  reproduction  as  in  an  original 
work  of  art.     (Art.  26.) 

Art.  27  relates  to  the  rights  of  lOO-artists  inter  se. 

An  artist  can  assign  his  copyright  in  whole  or  in  part.  In  the 
absence  of  agreement  to  the  contrary,  the  .assignment  of  a  work 
of  art  does  not  imply  a  right  to  make  copies,  but  this  right  still 
belongs  to  the  artist.  In  the  case  of  commissioned  portraits, 
however,  whether  paintings  or  sculptures,  the  artist  cannot  exer- 
cise his  right  without  the  consent  of  the  person  who  has  given  the 
commission.  The  right  to  reproduce  in  a  particular  manner  does 
not  imply  a  right  to  reproduce  in  any  other  manner.  When  a 
work  of  art  has  been  published  in  a  journal  or  periodical,  in  the 
absence  of  contrary  stipulation,  the  artist  preserves  the  right  to 
publish  in  any  other  way.     (Art.  28.) 

Unpublished  works  of  art  are  protected  from  the  artist's 
creditors.     (Art.  30.) 

Reproduction  or  utilization  of  a  work  of  art  belonging  to 
another  is  not  rendered  lawful  by  reason  of  its  being  reproduced 
in  another  size  or  with  other  materials  than  the  original,  nor  is 
it  lawful  to  reproduce  from  a  lawful  copy  or  to  reproduce  with 
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modifications,  additions,  or  curtailments,  unless  an  essentially  new      Paet  V. 
and  original  work  is  thereby  produced.     (Art.  31.)  ^Q'^^^^- 

On  the  other  hand,  it  is  not  a  piracy  to  repiroduce  works  of 
art  detached  and  inserted  in  critical  works  or  works  of  artistic 
history  in  connection  with,  and  to  explain  the  text.  But  the  name 
of  the  artist  must  always  be  mentioned .  (Art .  32 . )  The  penalties 
are  the  same  as  in  the  case  of  literary,  copyright.     (Art.  33.) 

The  period  of  protection  is  the  life  of  the  author  and  fifty  years  Duration, 
from  the  end  of  the  year  of  his  death.     In  the  case  of  collabora- 
tions the  fifty  years  are  reckoned  from  the  death  of  the  last 
survivor.     (Art.  34.) 

Actions  for  infringement  can  only  be  brought  by  the  injured 
party,  but  in  the  case  of  anonymous  or  pseudonymous  works 
the  publisher  as,  until  the  contrary  is  proved,  authorised  to  sue  on 
behalf  of  the  author.     (Art.  35.) 

Copyright  in  photographs  is  regulated  by  a  law  of  11th  May,  Photographic 
1909,  repealing  an  earlier  law  of  12th  May,  1877,  of  which  the  ""Py^g^J^*- 
following  arc  the  main  provisions:  — 

Copyright  in  a  photograph  gives  the  exclusive  right  to  the 
author  of  reproducing  the  same  by  any  process  whatever,  also  of 
selling  or  otherwise  circulating  copies.  In  the  case  of  'photo- 
graphs of  works  of  art  protected  by  the  law  of  4th  July,  1893,  the 
consent  of  the  proprietor  of  the  artistic  copyright  must  be 
obtained.     (Art.  1.) 

Every  copy  must  have  either  on  the  work  itself  or  the  mount  the  Conditions, 
word  "  Eneret "  (exclusive  right)  and  the  name  of  the  proprietor 
of  the  copyright.     (Art.  2.) 

In  tlie  case  of  photographs  executed  to  order,  the  person  who  Commis- 

orders  the  same  obtains  the  copyright.     Portraits  can  only  be  ^'°°f'i      , 

.  ,  .  ,  photographs, 

copied  with  the  consent  of  the  sitter.     (Art.  3.) 

If  photographs  are  published  in  a  collection  the  publisher  has 
copyright  in  the  complete  collection,  but  the  proprietor  in  the 
separate  photographs,  in  the  absence  of  contrary  agreement. 
(Art.  4.) 

The  following  are  not  piracies :  —  Not  piracy. 

(a)  Utilization  of  a  photograph  so  as  to  produce  an  essentially 

new  and  loriginal  work; 

(b)  Reproduction  for  personal  use  only,  but  the  copy  must  bear 

the  word  "  Eneret "  and  the  name  of  the  proprietor  of 
the  copyright; 

(c)  Reproduction  of  isolated  copies  in  books  published  for  the 

use  of  schools  or  with  a  scientific  object,  but  the  copy 
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must,  if  possible,  bear  the  word  "  Eneret "  and  the  name 
of  the  propirietor  of  the  copyright.    (Art.  5.} 

Portraits  over  which  no  copyright  exists  cannot  be  reproduced 
without  the  consent  of  the  person  represented,  but  they  may,  be 
exhibited  by  the  photographer  in  the  way  of  business,  unlese 
expressly  forbidden.  Other  photographs  executed  to  order  may  be 
reproduced  unless  expressly  forbidden.  (Art.  6.)  Portraits  of 
actual  or  general  interest,  pictures  in  which  the  persons  repre- 
sented only  appear  as  accessories,  and  photographs  of  assemblies, 
open-air  processions,  or  of  situations  and  events  of  general  interest 
may  be  reproduced  without  the  consent  of  the  persons  represented 
(Art.  7):  likewise  where  required  in  the  interests  of  justice  or 
public  security.     (Art.  8.) 

Copyright  may  be  assigned.     (Art.  9.) 

The  term  of  copyright  is  the  life  of  the  author  and  fifteen  years 
from  the  end  of  the  civil  year  in  which  the  first  proprietor  of  the 
copyright  dies,  but  in  the  case  of  joint  proprietors  the  fifteen  years 
is  to  be  calculated  from  the  end  of  the  year  in  which  the  last  of 
such  proprietors  dies.  If,  however,  the  photograph  is  of  an  artistic 
work  protected  under  the  law  of  1893,  copyright  lasts  so  long  as 
the  copyright  in  the  artistic  work  subsists,  if  the  latter  period 
exceeds  that  conferred  by  this  present  law.  The  copyright  in 
photographs  published  by  a  firm  terminates  fifteen  years  after 
the  expiration  of  the  year  in  which  the  work  was  first  published. 
(Art.  10.) 

Arts.  11  to  15  relate  to  procedure  and  remedies  for  infringement 
which  are  similar  to  those  provided  in  the  case  of  piracy,  of  a 
literary  or  artistic  work. 

All  proceedings,  under  either  Act,  must  be  brought  within  a 
year  of  discovery  of  the  piracy,  and,  in  any  case,  within  two  years 
from  the  illegal  act  being  committed  in  proceedings  for  a  penalty 
or  within  three  years  in  other  proceedings,  except  that  confisca- 
tion may  be  ordered  so  long  as  the  copyright  subsists. 

The  laws  of  11th  May,  1909,  and  25th  July,  1910,  both  con- 
tain provisions  relating  to  their  retroactivity.  The  law  of  11th 
May,  1909,  applies  to  photographs  produced  both  before  and  after 
the  1st  January,  1910  (the  date  when  the  law  came  into  force), 
but  without  prejudice  to  reproductions  lawfully  commenced  prior 
to  the  passing  of  the  law.  The  amending  law  of  25th  July,  1910, 
came  into  force  on  the  9th  September,  1910,  and  applies  to  works 
produced  before  and  after  that  date,  but  the  extended  period 
during  which  the  right  of  translation  is  now  protected  does  not 
apply  to  books  on  sale  more  than  ten  years  prior  to  the  last-men- 
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tioned  date:  the  provision?  of  Art.  14  (o)  do  not  apply  to  musical      Pabi  V. 
publications  previouslT  published  where  the  right  of  public  per-      ^°"'^"'^- 
formance  is  forbidden:  and  any  work  which  had  previously  been 
adapted  to  mechanical  instruments  may  be  adapted  by  anyone 
in  like  manner,  and  copies  may  be  sold,  reproduced,  and  publicly 
performed  (/^ . 

Rights  of  Foreigners. 

With  regard  to  literary  and  artistic  works,  the  37th  Article  of  Literary 
the  law  of  4th  July,  1893,  as  amended  by  the  law  of  the  25th  July,  Xrk^'*"' 
1910,  provides  as  foUows: — 

"  The  present  law  applies  to  all  works  of  Norwegian  subjects, 
and  also  to  works  of  foreignei-s  published  by  a  Norwegian  pub- 
lisher. A  publishing  house  is  deemed  Norwegian  when  all  the 
partners  or,  in  the  case  of  companies,  when  all  the  directors  are 
domiciled  in  Xon\"ay. 

"  Under  conditions  of  reciprocity,  the  provisions  of  this  law  can 
be  rendered  applicable  by  royal  decree  to  works  published  for  the 
first  time  in  other  countries,  to  unpublished  works  of  the  subjects 
of  such  countries,  and,  according  to  circumstances,  to  all  MXirks 
protected  in  another  country  as  though  they  were  the  works  of 
natives."  ' 

Art.  17  of  the  law  of  11th  May,  1909,  contains  a  similar  pro-  Photographs, 
vision  as  to  photographic  works  of  foreigners. 

Norway  adhered  to  the  Berne  Convention  on  the  13th  April, 
1896,  but  she  did  not  ratify  the  Additional  Act  of  Paris.  She 
ratified  the  Revised  Convention  of  1908  on  the  9th  September, 
1910,  subject  to  reservations  as  to  works  of  architecture,  news- 
paper articles,  and  retroactivity,  in  which  matters  she  relies  upon 
the  provisions  of  the  Berne  Convention.  She  has  a  treaty  with 
France  of  the  30th  December.  1881,  and  with  Italy  of  the 
9th  October,  1884.  Denmark  enjoys  copyright  in  Norway  by 
virtue  of  a  Declaration  dated  the  "37th  November,  1879,  Sweden 
by  virtue  of  royaL  decrees  dated  the  16th  November,  1877,  and 
4th  February,  1887,  and  the  United  States  by  a  royal  decree 
dated  the  2-5 th  May,  1905.  Norway  is  a  "proclaimed"  country 
in  the  United  States,  and  entitled  to  "  the  benefit  of  the  United 
States  Copyright  Act.  1909,  both  generally  and  in  respect  of 
mechanical  music." 

(/)  The  main  alterations  to  the  law  of  4th  July,  1893,  made  by  the  iaw 
of  25tii  Jnly,  1910,  are  with  regard  to  mechanical  instruments,  and  to  the  right 
of  translation  (except  into  a  dialect)  being  previously  permitted  after  ten 
years  from  first  publication  (see  Copinger,  4th  ed.  p.  607). 

c.  27 
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Copyright  in  this  country  was  formerly  perpetual.  Literary 
copyright  is  now  regulated  by  the  law  of- 10th  August,  1877, 
as  modified  by  the  laws  of  the  10th  January,  1883,  and  28th  May, 
1897,  29th  April,  1904,  and  17th  June,  1908.  The  law  resembles 
in  many  points  the  laws  of  Norway  and  Denmark.  Artistic  copy- 
right is  governed  by  another  law  of  the  28th  May,  1897,  and 
photographs  by  a  third  law  of  the  same  date.  The  law  of  the 
10th  August,  1877,  modified  as  above  mentioned,  applies  to  works 
already  published  before  the  date  of  its  coming  into  force  on 
1st  January,  1878,  and  repeals  previous  laws.  Its  principal  pro- 
visions are  as  follows:  — 

Irt.  1  (as  modified  by  the  law  of  28th  May,  1897).  For  the 
purposes  of  this  law  the  following  are  assimilated  to  works  of 
literature,  viz.,  musical  compositions,  drawings  of  natural  history, 
geographical  and  marine  charts,  mapis,  architectural  drawings,  and 
all  works  which,  having  regard  to  their  principal  object,  cannot  be 
classed  as  mere  works  of  art. 

The  author  has  the  exclusive  right  to  reproduce  his  works  by 
printing,  including  photo-chemical  processes,  whether  the  works 
are  already  published  or  in  manuscript. 

Art.  2.  The  author's  right  recognized  by  Art.  1,  includes  also 
the  exclusive  right  of  reproducing  by  printing  a  translation  of 
his  work  from  one  dialect  into  another  of  the  same  language. 
Swedish,  Norwegian,  and  Danish  in  this  respect  are  considered 
different  dialects  of  the  same  language. 
Translations.  jirt.  3  (as  modified  by  the  laws  of  16th  January,  1883,  and 
28th  May,  1897,  and  29th  April,  1904).  Works  of  literature 
published  by  the  author  simultaneously  in  various  languages,  to 
be  indicated  on  the  title-page  or  the  beginning  of  the  work,  are 
deemed  to  be  written  in  each  of  these  languages.  Publication  by 
means  of  printing  into  any  other  language  without  the  author's 
permission,  is  forbidden  for  a  period  of  ten  years  from  the  date 
of  the  original  publication  (g) . 

Art.  4.  The  translator  of  a  work  into  another  language  enjoys 
in  his  translation  the  same  rights  as  the  author  of  an  original 
work,  provided  such  translation  can,  under  the  provisions  of  this 
law,  be  published  without  the  author's  consent,  and  subject  to  the 
right  of  any  other  person  to  translate  the  same  original  work. 

(jr)  This  clause  as  finally  modified  by  the  law  of  29th  April,  1904,  conforms 
with  the  provisions  of  the  original  Berne  Convention.  This  law  applies  to 
writings  published  before  the  date  of  its  coming  into  force  (1st  July,  1904) 
with  a  saving  for  rights  acquired  previously. 
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During  the  period  when  the  translation  cannot  be  published      Pabt  V. 
without  the  author's  consent,  a  translator  having  such  consent  has      Sweden. 
the  rights  of  an  author  in  his  translation,  subject  to  any  restric- 
tions imposed  by,  the  agreement  with  the  author. 

Art.  5.  The  publisher  of  a  periodical  or  other  work  composed  Publishers  of 
of  distinct  articles  by  different  authors,  is  considered  as  an  author, 
but  has  no  right  to  reproduce  such  articles  separately.       One 
year  (Ji)  after  the  publication  of  each  article  the  author  may  repro- 
duce the  same. 

Copyright  lasts  for  the  life  of  the  author  and  fifty  years  after  Duration, 
his  death.     In  a,  joint  work,  hot  consisting  of  several  distinct 
articles,  the  fifty  yeajs  begin  to  run  from  the  death  of  the  last 
surviving  author.     (Art.  7.) 

Works  published  by  learned  societies  or  other  associations,  also  Corporations, 
works  first  published  after  the  death  of  their  author,  a.te  pro- 
tected for  fifty  years  (i)  from  date  of  first  publication;  and  the 
same  with  regard  to  anonymous  and  pseudonymous  works,  the 
authors  of  which,  however,  on  making  themselves  known  before 
the  expiration  of  the  fifty  years,  either  upbn  the  title-page  of  a 
new  edition  or  by  declaration  with  the  Minister  of  Justice,  or  by 
triple  insertion  in  the  ofiicial  "  Gazette,"  acquire  the  full  period 
of  protection.  Until  the  author  so  discloses  his  identity,  he  is 
represented  in  the  exercise  of  his  right,  by  the  person  designated 
on  the  title-page  as  the  publisher.  (Art.  8,  as  modified  by,  the 
lawof  28th  May,  1879.) 

In  the  case  of  writings  published  in  several  piarts  or  oonneoted  ^?^^^^ 
divisions,  the  period  of  protection  runs  from  the  beginning  of  the  in  parts, 
year  of  publication  of  the  last  part.  If  one  part  has  been  pub- 
lished more  than  two  years  (i)  after  the  preceding  part,  the  period 
of  protection  for  that  and  earlier  piarts  runs  from  the  year  in  which 
the  last  of  the  previous  piarts  was  published.  (Art.  9.  A  ntetw 
clause  under  the  law  of  28th  May,  1897.) 

There  are  no  provisions  as  to  registration  in  this  law.  Registration. 

An  author  can  transfer  to  others  the  rights  given  him  by  this  Alienation  of 
law  with  or  without  conditions  or  restrictions.     Failing  such 
transfer,  the  right  passes  to  his  heirs  at  his  death'. 

The  person  to  whom  an  author  grants  the  right  to  publish  a 
work  may  not  publish  more  than  one  edition  of  it,  nor  more  than 
1,000  copies  in  that  edition.     (Art.  6.) 

(A)  Counting  from  the  1st  January  after  publication.     (Art.  21.) 
(«)  Counting  from  the  1st  January  following  publication.     (Art.  21.) 

27(2) 
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It  is  forbidden  as  piracy,  but  subject  to  any,  provisions  to  the 
contrary  in  this  and  in  the  law  on  the  liberty  of  the  prees,  to 
print  any,  work,  in  whole  or  in  part,  before  the  expiration  of  the 
term  of  copyright,  without  the  consent  of  the  owner  of  such  copy- 
right. Changes,  abbreviations,  or  additions  of  no  importance  to  a 
work,  do  not  legalise  such  piracy. 

The  publication  of  a  translation  of  an  unprinted  work,  without 
the  consent  of  the  author,  or  of  a  translation  contrary  to  Arts.  2 
and  3,  is  an  act  of  piracy.     (Art.  10.) 

It  is  no  piracy  to  reproduce  passages  from  another  work  in  a  new 
and  original  work,  whether  in  full  or  abridged,  for  purposes  of 
proof,  criticism,  or  illustration,  provided  the  source  be  acknow- 
ledged. The  reproduction  of  passages,  or  even  a  whole  writing,  if 
,of  short  length,  in  a  collection  composed  of  extracts  intended  for 
religious  purposes  or  elementary  instruction,  or  for  historic  ex- 
position, is.  no  piracy,  nor  is  printing  words  as  the  libretto  of  a 
musical  composition.  But  none  of  these  matters  is  lawful  if  the 
original  was  intended  to  he  incluBed  in  a  like  collection  intended 
for  elementary  instruction,  and  a  twtice  'prohibiting  reproduc- 
tion has  been  placed  at  the  top  of  such  original  (I) .  But  when  the 
writing  of  another  is  taken  for  profit,  the  author  must  be  quoted 
when  his  name  is  given  in  the  original  work.  Neither  is  it  piracy 
to  reproduce  in  a  periodical  publication  extracts  from  another 
periodical,  provided  the  source  be  acknowledged.  But  scientific 
articles  and  oiivrages  d' esprit  oi  considerable  extent  are  excepted, 
if  the  reservation  of  copyright  be  expressed  at  the  head. 

No  dramatic  or  musical  dramatic  work,  either  in  the  original 
or  in  a  translation  which  may  not  be  published  withput  the  author's 
consent,  can  be  publicly  represented  without  the  consent  of  the 
author  or  his  representative .  But  the  reading  or  public  perform- 
ance of  a  work  is  permitted  if  there  be  no  scenic  accompaniments, 
unless  the  work  be  unpublished  or  there  be  a  reserve  of  the  right 
of  public  performance  on  the  copies  of  the  work.  An  authorised 
translator  exercises,  in  respect  of  his  translation,  the  author's 
rights. 

The  person  having  a  right  of  public  representation  may  give 
as  many  representations  as  he  likes,  but  may,  not  transfer  his 
privilege  to  another . 

The  proprietor  of  such  work  may  grant  the  same  authorisation 
to  others  if  there  be  no  agreement  to  the  contrary.  When  a  pro- 
prietor has  granted  the  exclusive  right  of  representation  to  another, 


(l)  The  words  in  italics  were  added  by  the  law  of  1908. 
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and  isuch  grantee  has  failed  to  jnake  use  of  his  privilege  for     Part  V. 
five  consecutive  years  (to),  the  proprietor  is  again  at  liberty  to      Sweden. 
grant  the  right  of  representation  to  others.     (Art.  13,  as  modified 
by  the  law  of  1897.) 

The  above  rights  of  the  author  or  translator  in  respect  of  repre-  Duration. 
Sientation  last  for  his  life  and  thirty  years  {n)  after  his  death. 
If  the  author  or  translator  has  not  disclosed  his  identity  the 
representation,  is  open  to  any  one  at  the  end  of  five  years  from 
the  first  representation  or  the  first  publication.     (Art.  14.) 

Persons  guilty  of  piracy  under  this  law  are  liable  to  a  fine,  to  Remedies, 
confiscation  of  pirated  copies,  and  to  make  compensation  in  respect 
of  copies  sold,  or  in  case  of  infringement  of  dramatic  or  musical 
rights,  to  pay  over  the  gross  proceeds  of  the  representation  to 
the  proprietor  of  the  copyright.  If  it  is  impossible  to  assess  the 
damages  on  the  basis  mentioned,  the  amount  is  to  be  determined 
on  equitable  considerations,  but  the  minimum  damages  are  to  be 
twenty-five  crowns. 

When  there  are  several  proprietors  of  a  work  the  consent  of  General 
each  is  necessary  for  publication  or  representation.     However, 
in  the  case  of  a  musical  dramatic  work  the  consent  of  the  author 
sufiioes  if  the  text  forms  the  principal  part,  and  of  the  composer 
if  the  'music  forms  the  principal  part. 

Artistic  copyright  in  Sweden  is  now  governed  by  another  law  Artistic 
of  28th  May,  1897,  replacing  the  earlier  law  of  3rd  May,  1867    "'"^''"^    ' 
The  law  of  25th  May,  1897,  provides: 

Arf.  1.  No  one  can  reproduce  original  works  of  art  for  pur- 
poses of  sale  during  the  author's  life  without  his  consent,  when 
the  process  of  reproduction  belongs  to  the  same  branch  of  art 
as  the  original.  Reproduction  is  not  made  lawful  by  being  in  a 
different  size,  or  in  different  materials,  or  with  non-essential 
changes,  so  long  as  by  its  subject  and  contents  it  retains  the 
character  of  a  copy.  ' 

Art.  2.  Every  person  has  the  exclusive  right  of  causing  the 
reproduction,  in  whole  or  part,  for  sale  or  public  exhibition,  of 
original  works  executed  by  him  by  printing,  photography,  cast- 
ing, or  other  analogous  means.  This  right  lasts  till  the  end  of  the 
telith  year  after  the  artist's  death,  and  can  be  assigned,  with  or 
without  conditions  or  restrictions. 

Art.  3.  B/eproduction  is  permissible  in  a  scientific  journal  or 

(m)  Dating  from  1st  January  after  the  last  representation.     (Art.  21.) 
(«)  Reckoned  from  the  1st  January  following  death.     (Art.  21.)    The  period 
was  life  and  five  years  until  the  law  of  29th  April,  1904,  was  passed. 
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a  journal  intended  for  instruction,  provided  the  source  be 
acknowledged. 

Art.  4.  If  a  work  of  art  be  sold,  the  artist  or  his  representa- 
tives do  not  lose  their  rights,  lunleas  the  sale  be  to  the  State  or 
a  Commune.  A  oommiseioned  portrait  may,  not  be  reproduced  by 
the  artist  without  the  authority,  of  the  person  who  has  given  the 
commission.  The  provisions  of  this  clause  jnay,  however,  be  raised 
or  negatived  by  agreement. 

Art.  5.  Works  of  art  exposed  in  public  places  or  outeide  build- 
ings may  be  reproduced  (o) . 

The  penalties  and  remedies  provided  by  this  law  are  similar 
to  those  provided  in  the  case  of  infringement  of  literary  copy- 
right. 

The  law  came  into  force  on  the  1st  January,  1898,  and  is  retro- 
spective in  its  opei'ation,  subject  ,to  existing  rights.  All  works 
of  art  acquired  by  the  State  or  Communes  before  the  1st  January, 
1898,  can  be  freely  reproduced.     (Art.  13.) 

Photographs  were  not  protected  in  Sweden  before  the  passing 
of  a  third  law  of  28th  May,  1897 : 

Art.  1.  Copyi-ight  for  five  years  from  the  year  of  publication 
is  granted  to  a  photographer  in  respect  ,of  a  photograph,  but  in 
order  to  obtain  protection  every  copy  of  the  photograph  must  have 
indicated  upon  it  the  namfe  and  addresis  of  the  photogtapher  and 
the  year  of  first  publication. 

Art.  3 .  Reproduction  is  piermissible  in  a  scientific  or  educational 
work;  but  it  must  bear  the  Bame  indications  as  provided  in  the 
last  clause. 

Art.  3.  In  the  case  of  commissioned  photographs  (p),  the  copy- 
right vests,  in  the  absence  of  agreement  to  the  contrary,  in  the 
person  who  gives  the  commission,  and  the  photographer  cannot 
reproduce  it  during  the  period  of  protection. 

Similar  penalties  are  provided  by  this  law  for  infringement  as 
in  the  cases  of  infringement  of  liteTary  and  artistic  copyright. 

This  law  came  into  force  on  the  let  January,  1898,  and  is  not 
retrospective. 


(o)  The  analogous  clause  in  the  repealed  law  of  3rd  May,  1867,  gave  liberty 
to  reproduce  works  of  art  belonging  to  the  State  or  Communes.  By  Art.  13 
this  right  is  preserved  in  the  ease  of  works  of  art  acquired  before  1st  January, 
1898.  As  to  the  meaning  of  a  "  public  place,"  reference  to  the  decisions  under 
the  similar  clause  in  the  Swiss  law  {posf)  may  be  useful. 

(p)  Not  confined,  apparently,  to  portraits. 
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Rights  of  Foreigners.  I'akt  V. 

Sweden 
Ihe  three  laws  lof  28th  May,  1897,  apply  to  literary,  artistic,  — — 

and  photographic  ■works  of  foreigners  published  for  the  first  time 
in  Sweden,  and  on  condition  of  reciproodty.  may,  by  royal  ordi- 
nance, be  extended  to  works  of  foreigners  published  abroad. 

In  the  year  1904  Sweden  joined  the  Copyright  Union,  accord- 
ing to  the  Berne  Oo'nvention  of  1886  and  the  "Interpretative 
Dieclaration  "  of  Paris,  1896,  but  not  to  the  "Additional  Act" 
of  Paris  of  the  same  year.  She  has  not  yet  acceded  to  the  Eevised 
Oonvention  of  1908,  and  international  relations  between  Sweden 
and  the  other  countries  of  the  Copyright  Union  consequently 
are  still  governed  by  the  original  Berne  Convention  and  the 
"Interpretative  Declaration "  above  referred  to. 

Sweden  has  special  treaties  with  Norway  and  Denmark  (1877, 
1879,  1881),  with  France  (1881),  and  with  Austria  (1908).-  In 
the  year  1911  she  was  "  proclaimed "  as  a  country  entitled  to 
the  benefit  of  the  United  States  Copyright  Act,  1909. 


DENMARK. 

Literary  and  artistic  (other  than  photographic)  copyright  in 
Denmark  is  governed  by  a  recent  law  of  the  1st  April,  1912, 
which  re-enacts,  with  certain  alterations,  an  earlier  law  of  the 
19tli  December,  1902.  Photographic  copyright  is  governed  by 
a  law  of  13th  May,  1911,  which  repealed  an  earlier  law  on  the 
subject  of  tbe  24th  March,  1865.  The  chief  provisions  of  the 
law  of  1912  ajie  as  follows: — 

Art.  1.  Witbin  the  limits  of  this  law  an  author  has  the  exclu-  Literary 

iarht 


sive  rigbt  of  publishing  his  vsrritings  or  oral  addresses  by  means 
of  (a)  manuscript  copy;  (b)  reproduction  by  mechanical  or 
chemical  process;  (c)  dramatic  reparesentation,  including  mimic 
or  cinematographic  repiresentation ;  (d)  reproduction  by  mechanical 
instruments;  (e)  reading,  recitation,  or  other  analogous  means, 
provided  that  this  shall  be  permissible  when  the  representation 
is  not  of  a  dramatic  character,  and  has  not  expressly  been  for- 
bidden on  the  title-page  or  heading  of  the  work. 

Art.  2.  An  author  has  the  like  rights  in  respect  of  (a)  ballets, 
pantomimes,  and  other  works  of  dumb  show;  (b)  musical  com- 
poeitionjs  (g') ;  (c)  mathematical,  geograpihical,  topographical  de- 
signs, technical  and  other  designs,  which  cannot  be  considered  as 
works  of  art. 

(§')  But  see  Art.  14  (g)  and  (h). 


copyright. 
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Translations. 


Assignment 
of  copyright. 


Infringe- 
ments. 


Art.  3.  The  publishers  of  newspapers,  periodicalB,  and  other 
oollective  works,  have  the  copyright  in  the  entire  work,  but,  in 
the  absence  of  stipulation  to  the  contrary,  the  author  of  a  par- 
ticular contribution  preserves  his  oopiyright  in  the  same. 

Art.  4.  A  work  may,  not  be  translated,  without  the  author's 
consent. 

Art.  5.  Translations,  dramatisations,  collections,  adaptations, 
&c.,  are  protected  as  original  works. 

Arts.  6  and  7  deal  with  the  rights  of  joint  proprietors,  whether 
originally  or  by  devolution,  and  the  method  of  determining  dis- 
putes between  them . 

Art.  8.  Laws,  ordinances,  decisions  of  the  Courts,  and  other 
public  documents  are  not  the  subject  of  copyright,  nor  are  written 
or  oral  debate  of  constitutional,  municipal,  ecclesiastical,  or  other 
public  assemblies. 

Art.  9.  Copyright  may  be  assigned  in  whole  or  in  part .  Assign- 
ment for  the  purpose  of  publication  in  a  particular  manner  does 
not  imply  a  right  to  publish  in  another  manner  nor  does  it  include 
the  right  to  dramatise  or  to  authorise  translations  or  adaptations. 
The  assignee  may  not  publish  in  a  modified  form,  without  the 
author's  consent,  and  a  publisher  has,  in  the  absence  of  contrary 
agreement,  the  right  to  publish  one  edition  only,  not  exceeding 
1,000  copies. 

Art.  10.  Any  lone  to  whom  is  granted  the  right  of  public  per- 
formance of  a  dramatic  or  musical  work,  including  a  mimic  or 
cinematogmphic  work,  may,  in  the  absence  of  contrary  agree- 
ment, exercise  his  right  when,  and  as  often  as  he  pleases,  but  he 
may  mot  cede  the  right  to  others.  In  the  like  absence  of  agreement, 
the  author  may  grant  similar  rights  to  others,  or  himself  perform 
or  execute  his  work .  In  any  case,  and  even  if  he  has  granted  the 
exclusive  right,  the  assignment  becomes  Void  if  no  representation 
has  been  given  for  five  years. 

Art.  11.  On  an  author's  death  his  copyrights  devolve  according 
to  the  ordinary  rules  of  law,  and  in  the  case  of  unpublished  works 
the  author  may  forbid,  by  wiU,  their  publication  for  a  pieriod  not 
exceeding  fifty  years. 

Art.  12.  Unpublished  works  are  protected  from  the  author's 
creditors. 

Art.  13.  Besides  reproduction  of  the  entire  work,  abridgments, 
(enlargements,  or  alterations,  including  dramatisations  and  adapta- 
tions, are  piracies,  unless  they  result  in  the  pi'oduction  of  an  essen- 
tially neAv  and  original  work.     But  advertisements  (anmeldelser) 
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or  succinct  reports  cannot  in  any  case  be  infringements  of  the      Part  V. 
author's  rights.  Denmark^ 

Art.  14.  The  following  are  not  piracies:  (a)  insertion  of  short 
poems  and  detached  fragments  in  a  work  constituting,  on  the 
Avhole,  an  original  work;  (b)  utilization  of  short  poems  and  de- 
tached fragments,  two  years  after  the  end  of  the  ypar  of  fii'st 
publication,  in  reading  and  school  books;  (c)  reiprinting,  for  use 
in  schools,  of  works  previously  published  in  foreign  languages,  or 
extracts  therefrom,  provided  they  be  accompanied  by  translations 
of  phrases  or  isolated  words,  or  other  lannobations,  and  provided  at 
least  two  years  have  elapsed  since  the  work  was  first  published; 
(d)  reprinting,  as  the  libretti  of  musical  compositions,  of  isolated 
short  poems,  provided  the  same  is  not  expressly  forbidden;  (e)  re- 
printing, as  the  text  of  musical  com'plositions  or  upon  concert 
programmes,  detached  pieces  of  music  of  short  length,  to  be  used 
at  the  public  performajice  of  musical  works;  (f )  reprinting  poems 
and  fragments  of  prose  of  short  length  to  explain  artistic  illustra- 
tions, provided  the  illustrations  are  the  essential  |parts  of  the  work, 
and  that  at  least  two  years  have  elapsed  since  the  first  publication 
of  the  work  taken;  (g)  performances  of  dances  or  detached  frag- 
ments of  short  length  taken  from  published  musicai  compositions, 
provided  the  performance  does  not  partake  of  a  dramatic  character . 
The  same  as  regards  published  songs  when  two  years  have  elapsed 
since  their  first  publication;  (h)  the  performance,  deprived  of 
any  dramatic  character,  of  any  publiahed  musical  comipositions 
when  either  the  audience  is  admitted  free,  and  the  performance 
has  not  been  organised  for  the  purpose  of  exploitation,  or  when 
the  receipts  are  to  be  devoted  to  charity  and  the  peirformers  are 
not  paid.  In  all  the  above  cases  the  source  must  be  clearly 
indicated. 

Art.  15.  Newspapers  and  reviews  may  copy  from  others  articles 
or  detached  communications,  acknowledging  the  source,  provided 
the  copyright  be  not  sipieoially  reserved,  and  the  matter  taken 
be  not  a  serial  story,  or  novel. 

Arts.  16  and  17  provide  for  penalties  and  confiscation  in  the 
event  of  piracy. 

Art.  18  provides  that  the  unlawful  pierformance  or  public  ex- 
hibition of  dramatic,  dramatico-musical  works,  ballets,  panto- 
mimes, and  other  works  of  dumb  action  (r)  shall,  if  done  wilfully 
and  intentionally,  render  the  performer  liable  to  fine  and  damages. 

(r)  It  18  believed  that  these  words  are  intended  to  cover  cinematographic 
works  which  are  not  otherwise  protected  against  public  performance. 
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Art.  19.  In  ceisee  where  the  defendajit  has  acted  in  good  faith, 
he  is  only  liable  to  pay  over  his  profits. 

Art.  21.  The  period  of  protection  is  the  life  of  the  author  and 
fifty,  years  after  the  end  of  the  year  of  hie  death.  In  the  case 
of  collaborations,  the  fifty  years  date  from  end  of  the  year  of  the 
death  of  the  survivor. 

Art.  22.  Anonymous  or  pseudonymous  works  and  works 
belonging  to  institutions  and  scientific  societies  are  protected  for 
fifty,  years  from  the  end  of  the  year  of  first  publication,  but  the 
author  of  a^  anonymous  or  pseudonymous  work  can  obtain  the 
full  period  of  protection  by  revealing  his  identity  in  the  pre- 
scribed manner,  before  the  fifty  years  have  elapsed. 

Art.  23.  In  the  case  «f  works  published  in  parts  the  fifty  years 
run  from  the  publication  of  the  last  part,  unless  more  than  three 
years  elapse  between  the  parts. 


Artistic  Coptyright. 

Art.  24.  Within  the  limits  of  this  law  an  artist  enjoys  the 
exclusive  right  of  publishing  his  original  work  of  art,  including 
works  of  architecture,  or  parts  of  the  same,  as  well  as  any  repro- 
ductions of  the  like  works.  The  right  applies  to  every  kind  of 
reproduction,  whether  the  same  implies  artistic  genius  or  is  simply 
mechanical  or  chemical . 

Art.  26.  Lavsrful  reproductions  of  original  works  of  art  enjoy 
protection  as  original  works. 

Art.  26  relates  to  the  rights  of  collaborators  inter  se.  The 
consent  of  aU  is  required  for  publication  or  reproduction  of  the 
work. 
Assignment.  Aft.  27.  An  artist  may  assign  his  copyright,  but  in  the  absence 
of  contrary  stipulations,  the  transfer  of  a  work  of  art  does  not 
include  the  right  to  publish  reproductions,  the  artist  retaining 
this  right.  Nevertheless,  portraits  may  not  be  reproduced  without 
the  consent  of  the  person  represented  or  his  relatives.  The  grant 
of  a  right  to  reproduce  by,  certain  named  prooeesies  or  manner 
does  not  confer  the  right  to  reproduce  by  otheir  processes  or  in 
any  other  manner.  When  a  work  of  art  has  been  published  in 
a  newspaper  or  periodical,  the  artist  has,  in  the  absence  of  con- 
trary, agreement,  the  exclusive  right  of  publishing  in  any  other 
manner . 

Art.  28.  Upon  the  death  of  the  artist,  the  rules  laid  down  in 
Art.  11  apply. 

Art.  29.  Artistic  works  are  not  liable  to  the  debts  of  the  artist 
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unless  he  has,  bj  exposing  the  same  for  aale  or  otherwise,  indicated      Past  V. 
an  intention  to  make  the  work  public.  Denmabk. 


Art.  30.  A  reproduction  is  not  rendered  lawful  by  reason  that  InMnge- 
it  is  of  different  size  or  materials  from  the  original,  or  that  it  has 
been  reproduced  from  a  reproduction,  or  by  reason  of  modifica- 
tions, additions,  or  curtailments,  unless  an  essentially  new  work 
is  produced. 

Art.  31.  It  is  not  piracy  to  reproduce  detached  works  of  art, 
in  connection  with  letterpress  and  with  the  object  of  explaining 
it,  in  works  of  criticism,  popular  instruction,  and  artistic  history, 
or  in  press  reports  of  events  of  general  interest;  but  the  name  of 
the  artist  must  be  mentioned.  Views  of  streets  or  public  places, 
or  the  exterior  of  public  buildings,  are  not  piracies. 

Art.  32.  Arts.  16,  17  and  19  apply  to  infringements  of  works 
of  art. 

Art.  33.  Works  of  art  are  protected  for  the  life  of  the  artist  Duration, 
and  fifty  years  after  the  year  of  his  death,  to  be  reckoned,  in  the 
case  of  collaborations,  from  the  year  of  death  of  the  longest  liver. 

Art.  34.  In  the  case  of  anonymous  and  pseudonymous  works, 
the  editor-publisher  named  on  the  work  is  prima  facie  authorised 
to  protect  the  author's  ihter^ts,  and  there  is  a  presumption  a 
person  who  is  indicated  to  be  such  in  the  usual  manner  is  the 
author . 

Art.  35.  Proceedings  for  infringement  of  copyright  must  be 
brought  within  a  year  of  the  discovery  of  the  ofienoe,  and  in 
any,  case  criminal  proceedings  must  be  taken  within  two  years, 
and  other  proceedings  within  three  years  from  the  date  of  the 
offence. 

Ffi,otogri(^ihs. 

Copyright  in  photographs  is  regulated  by  a  law  of  13th  May, 
1911,  which  only  gives  a  period  of  ten  years  for  the  protection 
of  these  works. 

Art.  1  of  this  law  is  as  follows: — ■ 

Whoever  shall  make  on  his  own  account  an  original  photo- 
graph either  from  nature  or  from  a  work  of  art  which  is  not 
protected  by  copyright  shall  have  the  right,  during  a  period  of 
ten  years,  to  prevent  any  other  person  from  reproducing  for  sale 
the  photograph  so  made,  provided  that  he  presents  at  the  time 
and  in  the  manner  prescribed  by  the  Minister  for  Education  a 
declaration  reserving  this  exclusive  right,  and  that  he  places  at  the 
same  time  on  every  copy  his  name  and  the  word  "  Eneberettiget " 
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(exclusive  property).  If  the  photograph  is  executed  to  order, 
the  consent  of  the  peraon  who  has  ordered  the  same  is  necessary, 
not  only  for  the  acquisition  of  the  above-mentioned  right,  but 
also  the  right  of  delivering  copies  of  the  photograph. 

Art.  2  providee  for  pienaities,  damages  and  confiscation  of 
plates  in  the  event  of  any,  infringement,  and  Art.  4,  that  pro- 
ceedings musit  be  instituted  within  a  year  and  a  day. 


Bights  in  the 
absence  of 
treaty. 


Treaties  and 
Conventions. 


Colonies. 


Art. 


Mights  of  Fm- signers,. 
36  of  the  law  of  the  let  April,  1912,  provides  that  that 


law  shall  aplply  to  the  works  of  foreigners  poblished  by  a  Danish 
publisher.     The  salute  article  also  provides  as  follows: — ■ 

"Under  condition  of  reciprocity,  the  provisions  of  the  present 
law  may  be  rendered  applicable,  in  whole  or  in  part,  by  royal 
ordinance,  to  works  produced  by  the  subjects  of  other  countries, 
even  if  those  works  are  not  published  by  a  Danish  publisher. 
But  no  reciprocal  arrangememt  involving  pecuniary  obligations 
can  be  concluded  without  the  authorisation  of  the  Diet." 

Similarly,  Ar,t.  4  of  the  law  of  the  13th  May,  1911,  provideis, 
with  regai'd  to  photographs,  that  under  conditions  of  reciprocity 
that  law  may  be  apjplied  by  royal  ordinance  "  to  photographs 
produced  by  the  eubjects  (s)  of  another  country." 

Denmark  first  became  a  party  to  the  Berne  Convention  in  the 
year  1903,  and  in  the  year  1912  she  adhered  to  the  Revised  Con- 
vention of  1908,  subject  to  a  reserve  as  to  newspaper  articles  and 
reviews,  as  to  which  she  elected  to  remain  bound  by  Art.  7  of  the 
Convention  of  1886,  as  modified  by  the  Additional  Act  of  Paris, 
1896.  Denmark  is  a  "  proclaimed  "  country  entitled  to  the  benefit 
of  the  United  States  Copyright  Act,  1909,  and  she  has  treaties 
with  Austria,  France,  Sweden  and  Norway. 

Iceland  has  a  local  copyright  law,  dated  20th  October,  1905, 
based  to  some  extent  upon  the  Danish  law.  Presumably,  the 
Danish  colonies  are  subject  to  the  copyright  laws  of  the  mother 
country .  In  adhering  to  the  Revised  Berne  Convention,  Denmark 
included  in  her  notice  of  adhesion  the  Faroe  Islands,  but  excluded 
Iceland,  Greenland  and  the  Antilles. 


(«)  Not,,  apparently,  therefore,  to  photographs  first  published  in  a  foreign 
country  by  a  person  who  is  not  a  subject  of  that  country.  The  official  view, 
however,  is,  it  is  believed,  that  all  persons  entitled  to  the  benefit  of  the  Berne 
Convention  are  included  in  the  phrase. 
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Copyright    in    Spain    is   now   regulated    by   a    law    on  intol-    Literary 
leotual  property,  the  draft  of  which  was  reported  on  to  the  Cortes     ^^^^ 
on   4th   January,   1877,  and  finally  promulgated  on  the   10th 
January,  1879,  replacing  previous  laws  of  1834  and  10th  June, 
1847.     The  term  of  copyright  before  the  paBsing  of  the  new 
law  was  for  the  life  of  the  author  and  fifty  years  after  his  death. 

The  new  law  protects  all  scientific,  literary,  and  artistic  works  What 
which  are  capable  of  being  published  by  any  means  whatsoever  {t).  ^^°^''-^^- 
(Art.  1.) 

The  persons  protected  are  authors,  translators  (?«),  persons  who  Persons 
(with  the  permission  of  the  author,  if  the  work  is  Spanish)  recast  -^^  "^^  ^  ' 
or  copy  original  works,  or  make  abridgments,  epitomes,  or  repro- 
ductions of  original  works,  publishers  (x)  (Art.  2),  musical  com- 
posers, authors  of  scientific  charts,  plans  or  drawings,  authors  of 
A\orks  of  art,  and  the  legal  representatives  of  all  these  people,  also 
the  State  and  its  corporations,  and  provincial  and  municipal  cor- 
porations, scientific,  literary,  artistic,  and  other  institutions. 
(Arts.  3  and  4.) 

The  jDublishers  of  anonymous  and  pseudonymous  works  have  Anonymous 
the  rights  of  authors  and  translators.    But  on  proof  of  the  identity  don™aus 
of  the  real  author  or  translator,  such  author  or  translator  may  '«'orks. 
regaiii  his  rights  of  ownership .    ( Ar t .  36 . ) 

Intellectual  property  is  governed  by  the  common  law,  without 
other  limitations  than  are  fixed  by  that  law.    (Art.  5.) 

Proprietors  of  ne-\repapers  may  assimilate  their  publications  to  Newspapers, 
literary  works,  by  annually  presenting  three  complete  files  to  the 
Registry  of  Intellectual  Property.     (Art.  29.) 

The  authors  of  works  published  in  periodicals  have  the  right  ^?^^^, 
to  publish  such  writings  in  a  collected  shape  either  selected  or  periodicals, 
complete,  unless  there  be  an  agreement  to  the  contrary.    Writings 
and  telegrams  published  in  periodicals  may  be  reproduced  in  all 
other  publicatioiis  of  the  same  kind,  if  the  original  publication  does 
not  carry  at  the  head  or  foot  of  the  article  that  reproduction  is 

(«)  Under  the  Regulation  of  3rd  Sept.  1890,  works  protected  include  all 
those  produced  or  published  by  process  of  writdug,  drawing,  printing,  painting, 
engraving,  lithographing,  photographing,  or  any  kind  of  impression  or  repro- 
duction known  now  or  subsequently  invented. 

(«)  Translators  are  proteoted  if  the  original  work  is  foreign  and  no  inter- 
national treaties  forbid;  but  if  the  original  is  Spanish  the  translator  is  only 
proteoted  if  the  work  haa  become  public  property,  or  the  consent  of  the  author 
has  been  obtained.  ' 

(k)  Publishers  of  unpublished  works  without  known  proprietor,  or  of  an  un- 
published work,  the  author  of  which  is  known,  but  which  has  become  public 
property.  I 
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forbidden:  in  every  case  the  eouroe  must  be  indicated.  And  the 
author  or  translator  of  various  literary  works  may  publish  all  or 
some  of  them  in  a  collected  shape,  even  after  he  has  sold  one  of 
them  to  a  third  party.     (Arts.  30^ — 32.) 

The  author  of  lectures  read  in  the  royal  academies  or  before  any 
other  corporation,  may  publish  them  in  a  collection  or  separately. 
Academicians  have  the  same  power  in  the  case  of  other  literary 
works  brought  out  with  the  approbation  or  by  the  direction  of 
such  academies,  except  such  works  as  belong  indefinitely  to  any 
of  these  bodies  as  being  intended  for  special  and  constant  instruc- 
tion at  such  academy  {y) .    (Art .  32 . ) 

Intellectual  property  belongs  to  authors  for  life,  and  is  trans- 
missible to  their  heirs-at-law  or  testamentary  heirs  for  eighty 
years .  It  ^s  also  transferable  by  donation  inter  vii)os,  and  belongs 
to  the  purchaser  during  the  life  of  the  author,  and  eighty  yea^s 
after  his  death,  if  he  does  not  leave  heirs  of  necessity,  (z) .  If  he 
does  leave  such,  the  right  of  the  purchaser  expires  in  twenty- 
five  years  after  the  death  of  the  author,  and  the  propterty  passes  to 
such  heirs  for  the  remaining  period  of  fifty-five  yeaj^  (a) . 
(Art.  6.) 

Posthumous  works  aire  those  which  have  not  been  published  in 
the  life  of  the  author,  or  having  been  so  published,  have  been 
left  by  the  author  at  his  death  altered,  enlarged,  annotated,  or 
corrected  in  such  a  manner  that  they  deserve  to  be  treated  as  new 
works.  If  this  be  disputed  before  the  courts,  the  question  shall 
be  submitted  to  experts.     (Art.  27.) 

Lavre,  decrees,  orders  in  council,  rules,  and  other  provisions 
issuing  from  public  authorities  can  be  inserted  in  papers  and  other 
works,  where  it  is  proper,  by  reason  of  their  character  or  object,  to 
cite,  comment  on,  criticise  or  copy  them  verbatim,  but  no  one  may 
publish  them  separately,  or  in  a  collected  form,  without  the  express 
permission  of  the  Government.     (Art.  28.) 

No  person  may  reproduce  another's  works  without  permission, 
not  even  for  purposes  of  annotation,  augmentation,  or  improve- 
ment, but  any  person  may  publish  as  his  exclusive  property  com- 
mentaries, criticisms,  and  notes  referring  to  the  works  of  others, 
inserting  only  so  much  of  the  text  as  is  necessary. 

In  the  case  of  a  musical  work  this  prohibition  extends  also  to 
the  total  or  partial  piublication  of  melodies,  with  or  without  aocom- 


(y)  This  is  said,  and  seems,  to  imply  that  such  institutions  possess  perpetual 
copyright.  I        ^        i      i  I  i        i 

(2)  Eerederos  forzosos,  i.e.,  heirs  who  cannot  be  deprived  of  their  rights  by 
aliemition.  I  ;  i      1         i 

(«)  This  is  believed  to  be  the  ofBcial  view. 
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paniment,  trans'piosed  or  arranged  for  other  instruments,  or  with.     Paet  V. 
different  words,  or  in  short  arranged  in  any  other  form  than  that       ^^^^^- 
published  bj  the  author  (b).     (Art.  7.) 

The  publication  of  works  is  not  a  necessary  condition  of  legal 
protection.  Consequently  no  one  may  without  permission  publish 
a  scientific,  literary,  or  artistic  production,  which  has  been  taken 
down  in  shorthand,  noted  or  copied  during  the  reading,  perform- 
ance, or  exposition,  public  or  private,  of  such  production.  This 
applies  to  verbal  explanations.     (Art.  8.) 

The  alienation  of  s^  work  of  art,  in  the  absence  of  agreement 
to  the  contrary,  does  not  carry  with  it  the  right  of  reproduction, 
or  the  right  of  exhibiting  the  work  publicly:  these  rights  remain 
reserved  to  the  author  or  his  representative.     (Art.  9.) 

To  be  able  to  copy  or  reproduce,  in  the  same  or  reduced  dimen- 
sions, by  any  means,  original  works  of  art  in  public  galleries 
during  the  life  of  the  author,  his  consent  must  first  be  obtained. 
(Art.  10.) 

The  author  is  the  owner  of  his  parliamentary  speeches,  which  Parlia- 

cannot  be  reproduced  without  the  permission  of  himself  or  his  gpeeohes. 

representative,  except  in  the  Annals  of  the  Chamber  (diario  de 

la  sesfiiones)  of  which  he  is  a  member,  and  in  political  newspapers. 

(Art.  11.) 

If  a  translation  be  first  published  in  a  foreign  country,  with  Foreign 
,  .  ,      ,  .  -11  ,  •  •  translations, 

which  there  exists  a  treaty  on  mteliectuai  property,  the  provisions 

of  the  treaty  shall  be  consulted  in  order  to  solve  questions  which 

may  arise.     This  law  shall  apply  to  cases  unprovided  for  by  the 

treaty.     (Art.  12.) 

Art.  13.  The  owners  of  foreign  works,  the  claim  to  protection 
of  which  is  established  in  conformity  with  the  laws  of  their 
country,  shall  also  enjoy  copyright  in  Spain;  nevertheless  they 
shall  only  enjoy  the  exclusive  right  of  translation  of  these  works  as 
long  as  the  right  of  translation  of  the  original  works  is  reserved 
to  them  in  their  own  country  by  the  laws  thereof. 

Art.  14.  The  translator  of  a  work  become  public  property,  only 
enjoys  the  right  of  property  in  his  translation  and  cannot  oppose 
the  work  being  translated  afresh  by  others. 

Art.  15.  The  rights  conceded  in  Spain  by  Art.  13  to  the  owners 
of  foreign  works  shall  only  apply  to  nations  who  treat  owners 
of  Spanish  works  with  complete  reciprocity. 

Arts.  16  to  18  relate  to  the  publication  of  documents  used  in 

(6)  Perhaps  this  Article  is  wide  enough  to  cover  adaptations  to  mechanical 
instruments. 
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legal  proceedings.     The  consent  of  the  Court  and  of  the  parties 
interested  must  be  obtained. 

No  dramatic  or  musical  work  can  be  represented  in  whole  or 
in  part  in  any  public  place  whatsoever,  without  previous  consent 
of  the  author  or  his  legal  repreisentative.  This  article  applies  to 
representations  given  by  societies  receiving  any  pecu.niary  con- 
tributions whatever.  The  rate  of  remuneration  must  be  fixed  by 
the  author  at  the  time  of  giving  such  consent,  otherwise  he  must 
accept  the  scale  fixed  by  government.     (Art.  19.) 

No  one  may,  without  the  author's  permission,  make  a  copy  of  an 
unprinted  dramatic  or  musical  work  after  representation  in  public, 
nor  sell  or  hire  out  such  copy.  (Art.  21.)  In  a  musical  dramatic 
work  half  the  profits  belong  to  the  author  of  the  libretto,  and  the 
other  half  to  the  author  of  the  music.  (Art.  22.)  The  author  of 
the  libretto  and  the  composer  of  the  music  have  each  the  right  of 
publishing  separately  his  part  of  the  work.  If  the  author  of  the 
libretto  interdicts  all  rej)resentation,  the  composer  may  apply  the 
music  to  a  new  dramatic  Avork.  (Art.  23.)  Societies  and  private 
persons  who  give  representations  of  such  a  work  may  not  change  its 
title  in  announcing  it,  or  make  changes  or  additions  without  con- 
sent of  the  author.  (Art.  24.)  The  unauthorised  representation 
of  a  dramatic  or  musical  work  in  any  public  place  is,  independently 
of  the  penalties  pireecribed  by  the  code,  punished  by  the  loss  of 
the  entire  receipts,  which  must  be  handed  over  to  the  author  of 
the  work.     (Art.  25.) 

The  d)iration  of  the  right  of  representation  is  the  same  as  that- 
of  copyright  in  works  of  literature. 

The  law  of  copyright  in  works  of  art  is  the  same  as  for  literary 
property,  but  no  registration  or  deposit  is  necessary  in  general  for 
works  of  painting,  sculpture,  and  the  plastic  arts. 

A.rt.  33.  A  general  register  of  intellectual  property  shall  be 
kept  at  the  Ministry  of  Agriculture,  &c.    (Fomento). 

Registers  are  also  to  be  opened  in  the  provincial  libraries,  or, 
if  there  be  none,  in  the  libraries  of  the  Establishments  of  Secon- 
dary, Education  in  provincial  capitals.  In  these  registers  there 
shall  be  entered,  chronologically  the  scientific,  literary,  or  artistic 
works  presented  for  registration;  also  engravings,  lithogi-aphs, 
architectural  designs,  geographical  or  geological  maps,  and  all 
artistic  or  scientific  designs. 

Three  signed  copies  of  each  work  must  be  deposited.  Half- 
yearly  lists  of  the  entries  made,  and  the  subsequent  alterations 
must  be  sent  to  the  General  Department  of  Education  to  form 
the  general  register.     (Art.  34.) 
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There  is  no  charge  for  registration.     Duty  on  assignments  is     Part  V. 
to  be  fixed  bj  the  law .     (Art.  35 . )  ^t^- 

Registration  is  essential  to  protection  except  in  the  case  of  works 
of  art,  and  must  take  place  within  a  year,  but  protection  dates  from 
the  day  of  publication. 

In  the  case  of  manuscript  musical  or  dramatic  works  which 
have  been  publicly  performed,  it  is  sufficient  to  deposit  a  single 
manuscript  copy  of  the  literary  portion  and  a  manuscript  copy 
of  melodies  with  musical  accompaniment  (r).    (Art.  36.) 

Art.  38.  If  a  work  be  not  registered,  it  may  be  republished  or  Forfeiture, 
reprinted  by  the  State,  scientific  bodies  or  private  persons,  during 
a  period  of  ten  years  from  the  failure  to  register. 

Art.  39.  If  at  the  end  of  this  period,  the  author  or  his  repre- 
sentative fails  to  register  it  within  a  year,  the  work  becomes  public 
property. 

Art.  40.  Works  not  republished  by  the  owner  for  a  period  of 
twenty  years  become  public  property,  and  may  be  published  by  the 
State,  scientific  bodies,  and  private  persons  without  alterations, 
but  no  person  can  prevent  others  from  publishing. 

Art.  41.  A  work  shall  not  become  public  property  even  after 
the  lapse  of  twenty  years  in  the  following  cases: 

(1)  A  manuscript  dramatic,  lyrical  dramatic,  or  musical  work 

after  public  performance  and  deposit  at  the  registry. 

(2)  When  the  proprietor  proves  that  he  has  exposed  copies  for 

public  sale  during  the  twenty  years. 

Art.  42.  For  a  work  to  become  public  property  under  Art.  40, 
notice  must  first  be  given  at  the  registry,  and  the  government  must 
then  summon  the  owner  to  reprint  it  within  one  year. 

Art.  43.  In  the  case  of  works  published  in  successive  parts,  the 
periods  fixed  by  Arts.  38,  39,  and  40,  shall  run  from  the  comple- 
tion of  the  work, 

Art.  44.  The  provisions  of  Arte.  38,  39,  and  40  are  not  opera- 
tive, if  the  author,  being  still  the  proprietor,  before  the  expira- 
tion of  the  periods  mentioned,  declares  in  solemn  form  his  wish 
that  the  work  should  not  be  delivered  up  to  publicity. 

A  like  right  is  given  to  his  heir,  on  condition  that  he  acts  in 
agreement  with  a  family  council  to  be  held  in  manner  prescribed. 

Arts.  45  to  49  relate  to  remedies  for  piracy.     The  person  liable  Remedies 
is,  in  the  first  instance,  the  author,  and,  failing  him',  the  publisher  cedu?e°" 
and  printer  successively,  unless  they  prove  their  innocence.     The 

(o)  By  Royal  Decree  of  Slat  Jan.  1896,  registration  is  rendered  not  esaential 
but  optional  in  the  case  of  foreign  works. 

28 
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Paet  V.       pirate  is  liable  to  penalties,  and  tlie  piracies  may  be  confiscated 
and  sold  for  the  benefit  of  the  proprietor  of  the  copyright. 

Eules  for  the  execution  of  this  law  were  published  on  the  3rd 
September,  1880,  giving  further  definitions  of  authors  and  owners, 
and  as  to  other  matters.  Royal  Ordinances  have  also  been  issued 
from  time  to  time  varying  these  rules  and  giving  official  inter- 
pretations  of  the  law.  These  rules  and'  Ordinances  are  of  con- 
siderable importance,  but  they  are  too  lengthy  for  insertion  in 
this  work  {d) . 

Bights  of  Foreigners. 

By  Art.  47  of  the  above  law  penalties  are  imposed  upon  (inter 
alios)  persons  who  reproduce  in  Sprain  works  which  are  private 
property  first  printed  in  Spapish  in  a  foreign  country,  and  upon 
persons  who  import  from  foreign  countries  pira,ted  works,  and 
upon  persons  who  by  any  of  these  means  injure  foreign  authors 
when  there  is  reciprocity  between  Spain  and  their  country  of 
origin.  In  addition  to  these  Articles  and  Arts.  12  to  15  above 
set  out,  there  are  the  following  clauses  relative  to  the  rights  of 
foreigners  (e): — 

Art.  50.  Persons  within  the  jurisdiction  of  States  which  con- 
cede to  Spaniards  the  right  of  intellectual  property  according  to 
the  terms  of  this  la,w,  shall  enjoy  in  Spain  the  rights  conferred 
by  this  law  without  the  necessity  of  any  treaty  or  diplomatic 
interference,  by  means  of  private  action  before  the  competent 
tribunal. 

Art.  51.  The  government  shall  within  a  month  determine  the 
existing  treaties  in  literary  property  with  France,  England, 
Belgium,  Sardinia,  Portugal,  and  Holland,  and  endeavour  to  con- 
clude new  treaties  with  as  many  nations  as  possible,  in  accordance 
with  this  law  and  on  the  following  bases:  (1)  Complete  recipro- 
city; (2)  mutual  obligation  of  the  most  favoured  nation  treatment; 
(3)  an  author  properly  entitled  in  the  one  country  to  have  the  same 
right  in  the  other  without  any  new  formlalities;  (4)  the  unautho- 
rised printing,  sale,  importation  and  exportation  of  works  written 
in  the  language  or  dialects  of  the  other  country  to  be  forbidden  in 
either  country. 

Spain  was  one  of  the  original  parties  to  the  Berne  Convention, 

(d)  They  will  all  be  found  in  "Le  Droit  d'Aufceur,"  passim. 

(e)  According  to  a  Royal  Decree  of  19th  May,  1893,  authors  or  publishers 
of  works  written  in  Spanish  and  printed  abroad  in  this  language  who  propose 
to  import  them  into  Spain  should  forward  to  the  Director-General  of  the 
Ministry  of  Public  Education,  at  Madrid,  along  witli  their  request,  three  copies 
pf  the  work,  with  a  bibliographical  notice, 
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and  "accepted  the  Act  of  Paris  with  its  Interpretative  Declaration.  ^'*^^  ^'■ 
She  has  also  adhered,  without  reservation,  to  the  Revised  Con-  ^''^^' 
vention  of  1908,  such  adherenoe  being  authorised  by  a  law  of 
1st  August,  1910;  and  in  the  year  1900  she  published  her  adhesion 
to  the  Convention  of  Monte  Video,  but  this  adhesion  has  only  been 
recognised  by  the  Argentine  E/epublic  and  Paraguay.  She  is  a 
"proclaimed"  country  in  the  United  States,  and  consequently 
entitled  to  the  benefit  of  the  Amierican  Copyright  Act,  1909,  and 
has  treaties  with  Austria  (1912-),  Belgium  (1880),  France  (1880), 
Italy  (1880),  and  Portugal  (1880);  and  with  the  following 
South  American  States: — Columbia,  Costa  Rica  (1893),  Ecuador 
(1900),  Guatemala  (1893),  Mexico  (1903),  Panama  (1912),  and 
San  Salvador  (1884). 

PORTUGAL. 

Literary  copyright  in  Portugal  was  formerly  regulated  by  the 
law  of  the  8th  July,  1851,  the  provisions  of  which  were  given  in 
the  2nd  edition  of  this  work:  this  law  was  repealed  by  the  .Civil 
Code  of  the  1st  July,  1867,  which  contains  a  number  of  provisions 
on  this  subject.  Part  II.,  Book  I.,  chap,  ii.,  Arts.  570 — 612  (/). 

Literari/  Work  in  general. 

Art.  570.  Any  one  may  publish  in  print,  or  by  lithography,  Right  to 
scenic,  or  any  analogous  art,  a  literary  work,  of  which  he  is  the  uterary 
author,  without  previous  censorship,  giving  of  security,  or  other  work, 
restriction  hindering  the  free  exercise  of  this  right,  but  subject  to 
his  legal  liabilities. 

This  Airticle  is  applicable  to  the  right  of  translation. 

Art.  571.  Any  person  may  publish  laws,  regulations,  and  other  Laws, 
official  decrees,  if  already  published  by  the  government,  on  condi- 
tion of  adhering  accurately  to  the  authorised  text. 

Art.  572.  The  preceding  Article  includes  speeches  made  in  les  Speeches. 
chambres  legislatives  or  any  others  delivered  officially.     But  the 
collection  of  the  speeches  or  a,  determinate  part  of  the  speeches  of 
eoi  orator  cannot  be  made,  except  by  him  or  his  authority. 

Art.  573.  The  lectures  of  masters  and  public  professors  and  Lectures 
sermons  cannot  be  reproduced  in  their  entirety  by  any  other  than  sermons, 
the  author  without  his  authority .    This  prohibition  does  not  extend 
to  simple  extracts. 

(/)  Translation  taken  from  the  French  translation  published  in  "  Lois  fran- 
9aise3  et  ^trangferes,"  par  M.  Lyon-Caen. 

28  (2) 
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Art.  574.  A  manuscript  is  the  property  of  the  author,  -and 
cannot  in  any  case  be  reproduced  without  his  consent. 

Art.  575.  Private  letters  cannot  he  reproduced  without  the 
consent  of  the  author  or  his  ^representative,  except  in  connection 
with  legal  proceedings. 

Art.  576.  The  Portuguese  a,uthor  of  a  work  of  literature 
published  by  printing,  by  lithogra,phy,  or  any  other  analogous 
process,  on  Portuguese  territory,  enjoys  during  his  life  the 
ownership  of  his  work  a-nd  the  exclusive  right  of  reproducing  and 
disposing  of  it. 

(1)  Nevertheless  authors  may  quote  from  one  another  and  copy 

articles  or  passages  which  they  think  useful  to  reproduce, 
on  condition  that  they  indicate  the  author  or  the  book 
or  periodical  from  which  the  quotations  or  extracts  are 
taken. 

(2)  Articles  originally   appearing  in  periodicals  or  forming 

part  of  a  combined  or  collective  work,  can  be  reprinted 
by  their  authors  if  there  is  no  agreement  to  the  contrary. 
A.rt.  577.  The  right  of  translation  is  included  in  the  rights 
mentioned  in  the  preceding  Article.  But  if  the  author  be  a 
foreigner,  he  only  enjoys  this  right  in  Portugal  for  ten  years 
from  the  publication  of  his  work,  and  on  condition  that  he 
commences  to  put  this  right  in  force  within  three  years  from  such 
date. 

(1)  In    case   of   transfer,  all  the  author's  rights  pass  to  the 

translator,  subject  to  any  agreement  to  the  contrary. 

(2)  The  translator,  Portuguese  or  foreigner,  of  a  work  which 

has  become  public  property,  enjoys  for  thirty  years  the 
exclusive  right  of  reproducing  his  translation,  without 
prejudice  to  the  right  of  any  other  person  to  translate 
afresh  the  same  work. 
Art.  579.  After  the  death  of  an  author  his  heirs,  representa- 
tives, or  assigns,  enjoy  the  rights  treated  of  in  Art.  576  for  fifty 
years.  ' 

Art.  580.  If  the  State  or  a  public  institution  publishes  a  work 
at  its  expense,  it  enjoys  such  right  for  fifty  years  from  the  publi- 
cation of  the  volume  or  part  which  completes  the  work . 

If  such  work  consists  of  a  collection  of  writings  or  memoirs  on 
different  subjects,  the  fifty  years  run  from  the  publication  of  each 
volume.  i 

Art.  581.  Where  there  is  more  than  one  author  of  a  work, 
and  each  of  them'  has  collaborated  on  the  same  terms  and  in  his 
own  name,  the  property  in  the  work  belongs  to  all  the  co-authors, 
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and  the  first  period  of  the  duration  of  this  property  extends  to  the     Part  v. 
death  of  the  last  surviving  collaborator,  the  proceeds  to  be  shared     Pobtogai- 
bj  him  with  the  heirs  of  the  deceased  collaborator,  and  the  second 
period  commences  from  his  death. 

If  a  collective  work,  in  which  several  have  joined,  has  been 
undertaken,  edited,  and  published  by  a  single  person,  the  second 
period  referred  to  in  this  Article  commences  from  the  death  of 
such  person. 

Art.  582.  The  pnovisions  of  the  preceding  Articles  as  to  authors 
apply  to  publishers  to  whom  the  property  in  the  works  has  been 
transferred,  subject  to  any  agreements. 

However,  in  this  case  the  period  mentioned  in  Art.  579  counts 
from  the  death  of  the  author; 

Art.  583.   The  provisions  relating  to  Vorks  published  in  the  Anonymous 
author's  name  apply  both  to  anonymous  and  pseudonymous  works  w^ks. 
as  soon  as  the  identity  of  the  author,  his  heirs,  or  assigns,  is 
known  and  proved. 

Art.  584.  The  addition  given  by  Art.  576  to  the  period  lof 
copyright  after  the  death  of  the  author  (which  period  was  less 
under  the  previous  Code)  is  for  the  benefit  of  the  author's  heirs, 
although  the  author  may  liave  alienated  the  copyright  in  whole 
or  in  part. 

Art.  586.  The  publisher  of  a  posthumous  work  of  a  known 
author  enjoys  copyright  for  fifty  years  from  publication. 

Art-  586.  The  publisher  of  an  unpublished  work,  the  proprietor 
of  which  is  not  yet  known  and  has  not  obtained  legal  recognition, 
enjoys  copyright  during  thirty  years  from'  the  completion  of 
publication. 

Art.  587.  Where  the  .edition  of  a  work  already  published  is  Expropi-ia- 
exhausted.,  and  the  author  or  his  heirs  are  unwilling  to  reprint  it, 
the  copyright  may  be  expropriated  although  the  work  has  not  yet 
become, public  property. 

The  State  alone  can  expropriate  copyright,  and  on  condition 
that  it  obtains  a  law  authorising  the  same,  that  it  previously 
compensates  the  author,  and  further,  that  it  adheres  to  the  general 
principles  of  expropriation  for  reasons  of  public  utility. 

Art.  688.  The  publisher  of  a  work,  whether  unpublished  or  Publishers' 
already  published  but  not  become  public  property,  cannot  alter  or  ot^igationg. 
miodify  the  text  during  the  life  of  the  author  or  his  heirs ;  and  he 
must  keep  on  the  work  the  title  chosen  by  the  author  and  the 
latter's  name,  in  the  absence  of  agreemetit  to  the  contrary . 

Art.  589.  A  publisher  who  has  contracted  to  publish  a  work 
m,Ust,  in  the  absence  of  agreement  to  the  contrary,  commence  the 
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publication  in  the  year  following  the  date  of  the  oontraot  and 
carry  it  on  regularly,  under  penalty  of  paying  damiages  to  the 
person  interested  under  the  contract. 

A  publisher  who  has  contracted  for  successive  editions  of  a  work 
cannot  break  off  the  publication,  unless  he  shows  that  there  exists 
some  insurmountable  obstacle  to  a  reauiy  sale  of  the  work. 

Art.  590.  Literary  property  is  to  be  considered  and  regulated 
as  all  other  personal  property,  subject  to  the  modifications  imposed 
by  the  law  in  consideration  of  its  special  characteristics. 

Art.  591.  On  failure  of  heirs  the  State  does  not  succeed  to 
copyright;  any  one  may  publish  and  reprint  in  such  a  case,  subject 
to  the  rights  of  creditors  on  the  inheritance. 

Art.  592.  Literary  property  cannot  be  prescribed. 

Art.  593.  There  is  no  property  in  literary  works  forbidden  by 
law  and  ordered  to  be  withdrawn  from  circulation. 


Dramatic 
works. 


Dranrntic  Oopyright. 

Art.  594.  Besides  literary  copyright  in  their  works  as  estab- 
lished in  the  preceding  Articles,  dramatic  authors  enjoy  the  follow- 
ing rights. 

Art.  595.  No  dramatic  work  can  be  represented  in  a  public 
theatre  where  admission  is  paid  for,  without  the  written  consent 
of  the  author,  his  heirs,  assigns,  or  representatives,  as  follows:  — 

(1)  If  the  work  be  printed  this  consent  is  only  necessary  after 

the  death  of  the  author,  during  the  period  for  which  his 
heirs,  assigns,  or  representatives  enjoy  copyright. 

(2)  If  the  work  be  posthumous,  the  work  cannot  be  represented 

without  the  consent  of  the  heir  or  the  owner  of  the 
manuscript. 

(3)  Permission  for  the  representation  of  a  dramatic  work  may 

be  unlitnited,  or  limited  to  a  oeritain  period,  to  tjertain 
countries,  or  to  a  certain  number  of  theatres. 

Art.  596.  Where  a  limited  permission  has  been  granted,  if  the 
work  be  represented  at  an  unauthorised  theatre,  the  net  profits; 
belong  to  the  person  whose  permission  was  necessary. 

Art.  697.  The  author's  share  of  receipts  cannot  be  seized  by  a 
creditor  of  a  theatre  manager. 

Art.  598.  A  dramatic  author  who  has  agreed  for  the  represen- 
tation of  his  work  enjoys  the  following  rights,  unless  he  expressly 
renounces  them:  — 

To  make  such  changes  and  corrections  in  his  work  as  he  may 
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Judge  necessary,  provided  he  does  not  alter  any  essential  part     ^akt  v. 
without  the  consent  of  the  manager  of  the  theatre.  Portugal. 

To  require  that  the  work,  if  in  manuscript,  shall  not  be  com- 
municated to  any  person  outside  the  theatre. 

Art.  599.  An  author  who  has  agreed  with  a  manager  for  the 
representation  of  his  work  cannot,  during  the  existence  of  the 
agreement,  grant  in  the  same  locality  to  another  manager  the 
right  of  representing  either  the  work  itself  or  an  imitation  of  it. 

Art.  600.  If  the  piece  has  not  been  represented  within  the  time 
agreed,  or  if  no  agreement  in  this  respect  be  come  to  within  a 
year,  the  author  may  withdraw  his  work. 

Art.  601.  All  disputes  between  authors  and  managers  are  to  be 
brought  before  the  civil  courts. 

Artisftic  Property . 

Art.  602.  The  author  of  a  musical  work,  a  drawing,  a  painting,  Artistic 
a  sculpture  or  engraving,  has  the  exclusive  right  of  reproduction  P'^°P®'^  y- 
of  his  work  by  engraving,  lithography,  moulding,  or  any  other 
process  in  conformity  with  the  regulations  laid  down  for  literary 
property. 

The  provisions  in  favour  of  dramatic  authors  in  the  preceding 
section  contained  are  wholly  applicable  to  the  authors  of  musical 
works,  in  respect  to  the  performance  of  their  works  in  theatres 
or  other  places  where  the  public  are  admitted  on  payment. 

Sorroe  Obligations  common  to  Authors  of  Literary,  Dramatic,  and 

Artistic  Works. 

Art.  603.  In  order  to  enjoy  the  benefits  given  by  this  law,  the  General 
author  or  proprietor  of  a  work  reproduced  by  typography,  litho-  P''°'*''^'°"s. 
graphy,  engraving,  moulding,  or  any  other  process,  must  observe 
the  following  provisions. 

Art.  604.  Before  the  publication  of  a  literary  work  is  effected  Regiatra- 
by  the  circulation  of  copies,  two  copies  must  be  deposited  at  the 
Public  Library  of  Lisbon.     The  librarian  is  to  give  a  receipt  for 
this  deposit,   which   is  to  be  entered  on  the   register  without 
payment. 

If  the  work  be  dramatic  or  musical,  or  if  it  relate  to  drama,tic 
literature  or  musical  art,  the  deposit  and  registration  must  be  m,ade 
as  aforesaid  in  the  Conservatoire  Eoyal  of  Lishon. 

If  the  work  be  a  lithograph,  an  engraving,  or  a  casting,  or  if  it 
treat  of  any  of  these  arts,  the  deposit  and  registration  must  be 
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made  as  aforesaid  in  the  Academy  of  Fine  Arte  at  Lisbon.  But 
the  author  may  deposit  the  original  drawings  instead  of  the  two 
copies. 

Art.  605.  The  Public  Library  and  the  other  institutions  named 
in  the  last  Article,  m'ust  publish  monthly  the  registrations  respec- 
tively made  in  the  official  journal. 

Art.  606.  Certificates  from  these  registers  are  prima  facie 
evidence  of  title  to  the  work  with  the  results  flowing  therefrom, 
subject  to  proof  to  the  contrary. 

The  remedies  open  to  the  proprietor  of  the  copyright  are  to  be 
found  in  Arts.  607  to  612  of  the  Civil  Code,  and  Arte.  457  to  460 
of  the  Penal  Code  of  1886.  By  Art.  610  of  the  Civil  Code  it  is 
provided  that  any  person  who  publishes  a  manuscript  in  which 
there  are  private  letters,  without  the  permission  of  their  author, 
during'  his  life  or  during  the  life  of  his  heirs  or  representatives, 
shall  be  liable  in  damEges. 

This  provision  is  .without  prejudice  to  the  power  granted  by 
Art.  575  with  reference  to  private  letters. 


In  the 
absence  of 
treaty. 


Trcatios. 


Rights  of  Foreigners. 

Art.  578  of  the  Civil  Code  of  let  July,  1867,  provides  that  a 
foreigner  shall  enjoy  in  Portugal  the  same  righte  as  a  Portuguese 
writer  if  in  the  foreigner's  country  Portuguese  writers  enjoy  the 
same  rights  as  natives;  but  in  practice  this  provision  is  rendered 
nugatory  by  reason  of  the  necessity  for  registration  before 
the  publication  of  a  literary,  dramatic,  musical,  or  artistic  work. 
(Arts.  603,  604.)  Further,  a  foreign  author's  righte  in  the 
matter  of  translations  are  curtailed  by  Art.  577  above  set  out. 

Portugal  did  not  join  the  Copyright  Union  until  the 
18th  March,  1911,  after  the  establishment  of  the  Republic.  On 
that  date  she  adhered  to  the  Revised  Berne  Convention,  1908, 
without  reserve,  and  by  a  governmental  decree  of  the  same  date 
declared  that  all  works  referred  to  in  Arte.  2  and  3  of  that 
Convention,  not  already  j)rotected  by  Art.  602  of  the  Civil  Code, 
were  to  be  deemed  to  be  included  thereunder.  She  is  entitled  to 
the  benefit  of  the  American  Copyright  Act,  1909,  and  has  treaties 
Avith  the  following  countries:  France  (1866),  Belgium  (1866), 
Italy  (1906),  Spain  (1880)  and  Brazil  (1889). 


(ff)  These  treatie.?  can  all  he  found,  translated  into  French,  in  a  collection 
recently  jpublished  by  the  International  Copyright  Office  at  Berne.  The  treaty 
with  Spain  is  more  favourable  to  authors  than  that  with  either  France  or 
J5elgium,  but  the  treaties  with  these  latter  countries  do  not  contain  most 
favoured  nation  clauses. 
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Previouslj  to  1865,  the  different  States  of  which  the  present  Early 
kingdom  of  Italy  is  composed  had  each  their  own  legislation  on  l^S's'^t'on- 
copyright,  but  in  that  year  the  Italian  government  passed  the 
law  of  the  25th  June,  which  still  forms  the  basis  of  the  law  of 
Italy  on  this  subject.     The  law  was  extended  to  Venetia  on  the 
30th  June,  1867,  and  to  Eome  on  the  30th  November,  1870. 

On  the  16th  August,  1875,  tiie  law  relating  to  dramatic  works 
was  passed,  which  considerably  modified  the  preceding  laws  by 
extending  the  duration  of  copyright  in  such  works . 

However,  inconveniences  were  felt  from  this  double  legisla- 
tion, and  by  a  law  of  the  18th  May,  1882,  the  government  ^va& 
authorised  to  unite  and  codify  the  two  laws  of  1865  and  1875, 
with  some  modifications.  This  was  accordingly  done  by  a  royal 
decree  of  the  19th  September,  1882,  and  on  the  same  day  a  regu- 
lation was  issued  for  the  due  execution  of  the  law. 

Under  the  present  law,  which  came  into  force  on  the  1st  August,  Autlior'a 
1885,  the  authors  of  works  of  the  intellect  (h)  (ceuvres  de  V esprit) 
have  the  exclusive  right  of  publishing  and  reproducing  them, 
and  of  selling  their  reproductions  (i) .     (Art.  1.) 

Art.  2.  The  following  are  equivalent  to  the  publication  reserved 
to  the  author: — 

The  printing  or  any  other  similar  method  of  publication  of 

(1)  extempore  addresses,  lectures,  or  verbal  instruction,  although 
delivered  in  public  and  reproduced  by  shorthand  or  otherwise; 

(2)  of  works  or  compositions  suitable  for  public  representation. 
The  representation  or  performance  of  a  work  suitable  for  public 

representation,  d'une  action  ehoregraphique  or  any  musical  com- 
position whether  published  or  unpublished. 

The  composition  of  a  work  of  art  from  an  author's  sketches. 

Speeches  delivered  in  public  meetings  on  objects  of  political 
or  administrative  interest,  and  especially  those  delivered  in  Parlia- 
ment, can  be  freely  published  and  reproduced  in  the  reports  of 
the  sittings  and  in  the  newspa-pers.  But  they  csannot  be  repro- 
duced either  as  a  special  publication  of  one  or  several  speeches 
of  an  individual,  or  as  part  of  a  collection  of  his  works. 

(A)  Price  lists  and  catalogues  will  not  be  protected.  Milan,  10th  Dec. 
1895,  Prada  v.  Delia  Torre.  Cinematographs  are  r^arded  as  "works  of  in- 
tellect," but  the  law  as  to  deposit  of  copies  is  particularly  burdensome  in  the 
ease  of  such  works. 

(t)  The  translation,  &c.  is  chiefly  taken  from  the  French  translation  of 
M.  Theurault,  published  in  "Lois  franifaises  ot  6trang&res/' par  M.  Lyon-Ca«n. 
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Art.  3.  The  following  are  equivalent  to  the  reproduction  re- 
served to  the  author:  — 

The  repetition  of  the  representation  or  performance,  in  whole 
or  in  part,  of  a  work  suitable  for  public  representation,  d'une 
action  choregrapMqm,  and  of  any  musical  composition,  already 
publicly,  represented  or  performed  from  the  manuscript. 

The  iadapbation  for  different  instruments,  extracts  from  and 
adaptations  of  musical  works  or  parts  of  such  works,  except  where 
a  motif  of  an  original  work  has  been  used  as  the  theme  or  occasion 
of  a  musical  composition  which  is  in  itself  a  new  work  (k) . 

Chang©  of  proportion  in  the  parts  or  forms  of  a  work  of  the 
draughting  arts. 

Change  of  material  or  process  in  copying  a  design  or  picture, 
a  statue,  or  any  other  work  of  the  same  kind. 

Art.  4.  The  exclusive  right  of  selling  a  work  includes  the 
right  of  stopping,  in  the  kingdom,  the  sale  of  reproductions  made 
in  a  foreign  country  without  the  consent  of  the  author. 

Art.  5.  When  the  exclusive  right  of  publishing,  reproducing, 
or  selling  a  work  belongs  jointly  to  several  persons,  it  is  pile- 
sumed  till  the  contrary  is  proved  that  they  eaich  have  an  equal 
share,  and  each  can  exercise  the  entire  right  with  power  to  the 
others  to  obtain  compensation  for  their  share. 

In  case  of  alienation,  the  assignor  and  the  assignee  are  jointly 
and  severally  liable  to  pay  this  compensation,  if  the  assignee 
knew  that  the  right  granted  belonged  jointly  to  several  persons. 
Art.  6.  The  author  of  a  libretto  or  any  composition  set  to  music 
cannot  deal  with  the  right  of  reproduction  and  sale  of  the  music, 
but  the  composer  of  the  music  can  reproduce  that  and  sell  it  with 
the  words  to  which  the  music  is  written.  In  such  case,  the  author 
of  the  words  has  a  right  to  the  compensation  given  in  Art.  5  to 
a  joint  author. 

Art.  7 .  The  publication  of  a  work  composed  of  distinct  parts, 
but  arranged  together  in  such  a  way  as  to  form  a  single  work,  or 
a  collection  with  a  special  purpose,  confers  on  the  person  who 
has  conceived  it  the  exclusive  right  of  sale  and  reproduction. 

Nevertheless,  each  of  the  authors  of  one  of  the  parts  composing 
publications  of  this  kind  possesses  his  rights  over  his  own  work, 
and  can  reproduce  it  separately  on  condition  of  indicating  the 
work  or  collection  from  which  it  is  extracted. 


(ft)  The  Italian  Courts  hold  that  gramophones  and  similar  mechanical  con- 
trivances are  infringements  of  the  copyright  in  musical  works. 
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The  provisions  as  to  duration  of  copyright  in  Italy,  are  peculiar.      Part  V. 
Arts.  8  and  9  are  as  foUows:—  I^^^^- 


"  Art.  8.  The  exercise  of  the  author's  right  over  the  reproduc-  Duration, 
tion  and  sale  of  a  work  begins  at  its  first  publication  and  lasts 
for  the  life  of  the  author,  and  forty  years  after  his  death,  or  for 
eighty  years  in  conformity  with  the  provisions  of  Art.  9. 

"  Successive  editions  of  a  work,  although  increased  in  size  or 
modified,  do  not  form  new  works. 

"  And  the  right  of  reproducing  the  added  or  modified  parts 
terminates  at  the  same  time  as  that  of  reproduction  of  the  entire 
work. 

"Art.  9.  The  right  of  reproduction  and  sale  belongs  exclu- 
sively to  the  author  during  his  life.  If  the  author  die  before  the 
lapse  of  forty  years  from  the  first  publication  of  the  work,  his 
heirs  or  representatives  enjoy  the  copyright  for  the  remainder 
of  that  period:  this  first  period  having  come  to  an  end  in  one  or 
other  of  the  ways  above  indicated,  there  then  begins  a  second 
period  of  forty  years,  during  which  the  same  work  may,  subject 
to  certain  regulations,  be  reproduced  and  sold  without  the  con- 
sent of  the  proprietor  thereof,  but  on  condition  of  paying  to  him 
5  per  cent,  on  the  published  price  of  each  copy,  which  price 
must  be  plainly  printed  on  each  copy,  and  declared  according 
to  the  form  prescribed  in  Art.  30.  The  debt  hereby  created 
is  privileged  and  a  first  charge  upon  the  copies  reproduced." 

The  effect  of  these  two  articles  is  to  create  two  distinct  periods 
of  copyright.  The  first  period  lasts  for  the  life  of  the  author 
or  forty  years,  whichever  shall  be  the  longer.  During  this  period 
the  author  has  the  exclusive  copyright.  The  second  period  begins 
when  the  first  period  comes  to  an  end  and  lasts  for  forty  years. 
During  this  second  period  the  author  has  not  the  exclusive  copy- 
right, but  anyone  may  reproduce  his  work,  subject,  however,  to 
the  obligation  to  pay,  the  author  5  per  cent,  on  the  published 
price  of  each  copy  {l). 

By  Art.  12  of  the  same  law  the  author  has  the  exclusive  right  Transla- 
of  authorising  translations  of  his  works  for  ten  years  from  the    ^°'^^' 
date  of  their  first  publication  (m).     A  translator  has  the  same 
rights  as  an  author.     (Art.  13.) 

(J)  Compare  sect.  3  of  the  British  Copyright  Act,  1911.  Anjrome  availing 
himself  of  this  liberty  must  not  alter  the  original  work,  and,  in  particular 
must  not  alter  the  principal  exteorior  elements  of  the  work,  such  as  the  cover, 
tha  frontispiece,  and  the  date.  Milan,  23rd  Dec.  1896,  Carrara  v.  Sonzagno. 
(See  Art.  30.) 

(ffl)  The  Italian  Courts  have  held  that  public  performance  is  not  publication. 
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The  translation  of  literary  and  scientific  works  consists  in 
putting  them  into  another  language. 

By  Art.  11,  the  State,  the  provinces,  and  communes  have  copy- 
right in  works  published  at 'their  expense  and  on  their  behalf. 
The  right  lasts  for  twenty  years  from  publication.  It  does  not 
apply  to  laws  and  official  documents,  saving  such  rights  as  may 
belong  to  the  administration  on  grounds  of  public  interest. 

A  like  right  in  collections  of  their  proceedings  and  other  publi- 
cations belongs  to  academies  or  other  analogous  scientific,  literary, 
or  artistic  societies,  and  the  author  of  any  separa-te  articles  pub- 
lished in  such  works  has  the  rights  specified  in  Art.  7  (2). 

Art.  15.  The  periods  commencing  from  publication  run  from 
the  year  when  the  publication  of  the  last  part  of  the  work  has 
taken  place. 

In  the  case  of  works  published  in  several  volumes,  the  periods 
are  reckoned  for  each  volume,  if  the  volumes  are  not  all  published 
in  the  same  year. 

No  account  is  taken  of  fractions  of  years. 

Art.  16.  An  author  may  alienate  his  rights,  but  a  mere  autho- 
risation to  publish  a  work  does  not  transfer  the  copyright.  In 
such  case  the  judge  is  to  fix  a  period  during  which  any  new 
reproduction  shall  be  forbidden.     (Art.  19.) 

Execution  cannot  generally  be  made  on  copyright  while  it 
belongs  to  the  author. 

Art.  18.  The  assignment  of  a  mould,  engraving  plate,  or  any, 
other  article  forming  an  ordinary  means  of  publication  or  repro- 
duction of  a  work  of  art  is  considered  to  include  the  right  of 
publication  or  reproduction  unless  the  contrary  is  stipulated,  and 
provided  this  right  belongs  to  the  possessor  of  the  article  assigned. 

The  assignment  of  one  or  more  copies  of  any,  work  does  not 
carry  with  it  the  right  of  reproducing  it  in  the  absence  of  express 
agreement. 

Art.  20.  Copyright  may,  with  the  exception  of  the  right  of 
publication  during  the  life  of  the  author,  be  acquired  by  the  State 
or  any  province  or  commune  by  expropriation  on  public  grounds. 

The  declaration  that  public  grounds  exist  Is  to  be  made  at 
the  instance  of  the  Minister  of  Public  Education,  with  the  consent 
of  the  Council  of  State. 

Compensation  is  to  be  paid. 


COPYRIGHT  IN  FOREIGN  COUNTRIES.  446 

Paet  V. 

'Method  of  recording  Publication.  iinhY 


Art.  31.  Anj  person  wishing  to  avail  himself  of  the  rights  Registra- 
secured  by  this  law,  must  deposit  not  more  than  three  copies  *'°°- 
of  his  work  {n),  or  an  equal  number  of  copies  made  by  photo- 
graphy or  some  other  process  sufficient  to  identify  the  work.  The 
author  must  append  a  declaration  in  which  after  precisely,  speci- 
fying the  work,  and  the  year  of  publication,  he  shall  state  his 
desire  to  reserve  his  rights  as  author  or  publisher.  ,    ' 

Art.  24.  The  separate  volumes  of  works  published  in  several 
volumes  shall  be  deposited,  if  they,  are  not  all  published  in  one 
year. 

In  the  ease  of  periodical  works,  the  publication  of  which  is 
continued  without  fixed  limit,  and  in  the  case  of  magazines  which 
are  published  in  a  course  of  years,  a  deposit  shall  be  made  every 
year  of  the  part  published  in  that  year . 

Art.  25.  The  obligation  of  declaring  and  depositing  a  work 
published  in  parts,  or  each  one  of  the  volumes  composing  a  work, 
commences  at  the  date  of  publication  of  the  last  part  or  volume 
to  be  deposited. 

Art.  26.  Any  person  who  publishes  a  work  either  all  at  once  Newspaper 
or  in  successive  articles,  in  a  newspaper  or  any  other  periodical 
publication,  must  declare,  at  the  head  of  the  work,  or  of  the 
first  article,  that  he  intends  to  reserve  the  copyright. 

In  the  absence  of  declaration,  other  papers  or  periodical  publi- 
cations may  reproduce  the  Avork,  on  condition  of  indicating  the 
source  and  name  of  the  author,  but  no  person  may  publish  it 
separately. 

When  the  author  or  other  person  entitled  to  copyright  means 
to  publish  his  work  separately,  he  must  make  the  deposit  and 
declaration  prescribed  by  Art.  21,  giving  accurately  the  date  of 
the  commencement  and  termination  of  the  publication  made  first 
in  a  paper  or  in  any  other  periodical.  If  the  work  so  published 
is  in  several  volumes,  he  must  state  the  year  in  which  was 
terminated  the  first  publication  of  the  part  contained  in  each 
volume  separately  printed,  as  he  makes  the  successive  deposits. 

Art.  27.  The  declaration  and  deposit  must  be  made  within  three 
months  of  the  publication  of  the  work  or  its  different  parts,  or 
from  the  first  representation  of  works  intended  for  public  repre- 
sentation, des  actions  choregraphiques,  and  musical  compositions. 

A  declaration  and  deposit  made  after  this  time  shall  be  equally 

(«)  One  copy  at  least  under  the  Regulation  of  the  19th  Sept.  1882. 
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Paet  V.      valid,  unless,  during  the  period  elapsing  between  the  expiration 
IraY.        of  the  sai,d  three  months  and  the  aotujal  date  of  deposit,  a  third 
party  has  reproduced  the  work  or  introduced  copies  from'  a  foreign 
country-  for  the  purpose  of  sale. 

In  such  case  the  author  cannot  prevent  the  sale  of  copies 
already  printed  or  imported. 

The  courts  are  to  determine  any  disputes  arising  on  this 
provision . 

Art.  28.  If  the  declaration  and  deposit  he  not  made  within  ten 
years,  the  copyright  is  considered  to  be  abandoned. 

Art.  29.  Extracts  of  the  declarations  made,  whether  within  the 
prescribed  time  or  not,  are  to  be  published  monthly  in  the  Official 
Gazette. 

In  addition  to  this  deposit,  under  a  law  of  the  7th  July,  1910, 

three  copies  must  be  delivered  to  the  Procureur  du  Roi  of  the 

district  by  the  printer  or  publisher  for  the  use  of  certain  libraries. 

Failure  to  make  this  latter  deposit  is  visited  by  a  fine. 

Conditions  Art.  30.  A  person  wishing  to  exercise  the  power  given  by 

tliird''  ^        Art.  9  (2)  must  deliver  to  the  prefect  a  written  declaration  stating 

parties.  ^is  name  and  address,  the  work  he  wishes  to  reproduce,  the  mode 

of  reproduction,  the  number  of  copies  and  the  price  to  be  marked 

on  each;  he  must  add  a  clear  offer  to  pay  to  the  persons  who  prove 

themselves  entitled  thereto  a  royalty  equal  to  -^^  of  the  price 

multiplied  by  the  number  of  copies  (o) . 

These  declarations  must  be  inserted  at  least  twice,  at  an  interval 
of  fifteen  days,  in  a  paper  appointed  for  judicial  announcements 
in  the  place  where  reproduction  is  to  be  made,  and  in  the  Official 
Gazette. 

At  the  end  of  every  three  months  a  list  is  to  be  prepared  of  the 
declarations  made  during  that  period,  which  are  to  be  published 
after  those  mentioned  in  the  preceding  Article. 

Art.  31.  In  the  case  of  disputes  between  the  persons  interested 
as  to  the  annulment,  alteration,  or  transfer  of  declarations  already 
made,  the  court  is  to  decide  the  disputes  in  a  summary  way  agree- 
ably to  recognised  rights,  and  to  the  regulations  established  by 
this  law. 

The  government,  at  the  request  and  expense  of  the  persons 
interested,  are  to  publish  in  an  appendix  to  the  last  publication 
of  declarations,  all  annulments,  alterations,  or  transfers  ordered 
by  the  court,  as  well  as  those  agreed  to. 

(o)  There  appears  to  be  flo  express  penalty  attached  to  making  a  false 
declaration,  nor  is  actual  payment  of  the  royalties  in  any  way  secured  to  the 
author,  ' 
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Art   32.  Any  person  who  publishes  a  work  without  the  consent      ^''^'^^  '^• 
of  the  author,  is  guilty  of  illegal  publication.  Italy. 


It  is  accounted  piracy  (1)  to  reproduce  in  any  manner  a  work  Piracy, 
over  which  the  author's  exclusive  rights  still  extend,  or  to  sell  such 
reproduction  without  his  consent;  (2)  to  omit  the  declaration 
prescribed  by  Art.  30;  (3)  when  any  person  produces  and  sells 
a  greater  number  of  copies  than  his  agreement  with  the  author 
allows;  (4)  to  translate  without  consent  any  work  during  the 
period  for  which  the  right  of  translation  is  reserved  to  the  author. 

Art.  40.  The  reproduction  of  a  generic  title  is  not  an  offence  Not  piracy, 
of  piracy,  nor  the  reproduction  of  one  or  more  fragments  of  a 
work,  when  it  is  not  made  with  the  evident  intention  of  reproducing 
part  of  the  work  of  another  for  profit  (p) . 

Articles  of  political  argument  when  reproduced  for  the  purposes 
of  discussion,  or  to  justify  or  rectify  opinions  already  expressed 
on  the  subject,  and  articles  of  news  inserted  in  the  papers  or  other 
periodicals,  may  be  reproduced  if  the  source  be  indicated.  But 
the  reproduction  of  the  insertions  mentioned  in  Art.  26  constitutes 
the  offence  of  piracy  when  it  is  prohibited. 

Infringers  are  liable  to  pay  penalties  and  damages.  Pirated  Eemedies. 
copies  and  implements  for  producing  the  same  may  be  ordered  to 
be  destroyed  or  delivered  to  the  owner  of  the  copyright  for  a  fixed 
sum  in  reduction  of  damages.  In  the  last  year  of  copyright 
destruction  will  not  be  ordered,  but  sequestration  during  the  un-  > 
expired  portion  of  copyright.  (Arts.  33 — 39.)  Fines  are  also 
imposed  for  omitting  to  make  the, declaration  required  by  Art.  30, 
without  prejudice  to  the  right^  damages.  (Art.  41.)  Incorrect 
and  false  information  in  the  declarations  prescribed  by  Arts.  21, 
23 ,  26 ,  and  30  is  also  punishable  with  a  fine .  (Art .  42 . )  Criminal 
proceedings  are  to  be  taken  officially.     (Art.  35.) 

Art.  45.  Government  expenses  may  be  defrayed  by  royalties 
not  to  exceed  10  francs. 

Art.  46.  This  law  is  retrospective. 

Art.  47.  Copyright  entirely  extinguished  at  the  coming  into 
operation  of  this  law  (1st  August,  1885)  cannot  be  revived. 

i3ut  if  copyright  still  exists  in  any  province  the  author,  if  he 
have  not  assigned,  or  his  representative  by  succession,  may  claim 
the  benefit  of  the  new  law  and  its  extension  to  the  whole  kingdom, 
after  deducting  the  period  elapsed  since  publication,  for  the 
residue  of  the  period. 

(p)  It  has  been  held  that  compilers  of  anthologies,  chrestolmathiea,  and  works 
pf  a  like  character  must  obtain  the  consent  of  the  authors. 
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If  the  copyright  has  been  lassi^ed  for  a  fixed  timte,  and  the 
period  of  protection  accorded  by,  this  liw  has  not  then  expirjed, 
the  author  or  his  ^representatives  may  resume  their  right  for  the 
remainder  of  that  period. 

The  purchaser,  on  the  other  hand,  takes  the  benefit,  if  the 
assignment  was  for  an  indefinite  time  or  he  was  expressly  given 
the  benefit  of  any  prolongation. 

To  obtain  the  benefits  of  this  provision,  an  express  declaration 
must  be  made  within  three  months  of  the  coming  into  force  of 
this  law  that  it  is  desired  to  take  the  benefit  of  it,  the  declaration 
to  be  in  the  form  prescribed  by  Art.  21 . 


Duration. 


Dramatio 
and  musical 

works. 


Deposit  of 
MSS .  in  case 
of  dramatic 
and  musical 

works. 


Artistic 
copyright. 


Dramatic  and  Musical  Worlis. 

Art.  10.  The  right  of  public  performance  of  a  work  proper 
to  be  publicly  performed,  of  an  action  choregraphique,  and  of  a 
musical  composition  falls  into  the  public  domain  eighty  years 
after  the  first  performance  or  publication. 

Art.  14.  No  one  may  represent  or  perform  a  work  intended 
for  public  representation,  a  choreographioal  action,  or  a  musical 
composition  of  which  the  copyright  is  secured  under  Art.  2, 
without  the  consent  of  the  author  or  his  representatives.  Proof 
of  the  consent  in  writing  duly  witnessed  must  be  presented  and 
left  with  the  prefect  of  the  province  who,  in  default  of  this  proof 
and  on  demand  of  the  party,  must  prohibit  representation  or 
performance  (q) . 

A.rt.  23 .  The  declarations  in  respect  of  works  suitable  for  public 
representation,  choreographical  actions,  and  musical  compositions, 
not  published,  the  exclusive  right  to  the  publication  or  represen- 
tation of  which  is  desired  to  be  retained,  must  be  accompanied  by, 
a  manuscript  of  the  work,  which  will  be  returned  after  the  pre- 
sentation has  been  duly  signed. 

Copies  of  musical  works  must  also  be  deposited,  and  in  all  cases 
it  is  necessary  to  state  whether  the  work  has  been  publicly  repre- 
sented before  publication,  and  to  give  the  date  and  place  of  such 
representation. 

The  composer  of  a  musical  work  can  prohibit  the  taking  of  any 
extracts  from  or  making  arrangements  or  variations  of  his  work. 

In  works  of  art  the  duration  of  the  copyright  is  the  same  as  in 

(y)  An  oificial  circular,  dated  20th  July,  1885,  to  the  prefects  enjoins  them 
to  be  diligent  in  the  performance  of  their  duties  under  this  Article  and  reminds 
them  that  no  special  form  of  demand  by  the  owner  of  the  copyright  is  necessary 
for  prohibition.    A  further  circular  was  issued  on  the  5th  June,  1913. 
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works  of  literature,  and  the  other  provisions  i^elating  to  works  of      Pabi  V. 
literature  apply.  Italy. 

Art.  13.  The  translator  of  a  work  of  art  has  the  same  right  as 
the  translator  of  a  literary  work  when  the  translation  constitutes 
a  ne-«'  work  of  art,  according  to  the  provisions  of  Art.  12. 

Under  Art.  12,  the  translation  of  works  of  drawing,  of  painting 
and  sculpture,  engraving  and  analogous  productions,  consists  in 
reproducing  the  forms  or  figures  hy  some  process  not  simply 
chemical  or  mechanical,  but  constituting  another  work  of  art 
differing  in  its  nature  from'  the  original,  as  the  engraving  of  a 
painting,  the  drawing  of  a  statue  (r) . 

It  will  be  noticed  that  this  law  makes  no  provision  as  to  copy-  Photographs, 
right  in  photographs,  yet  there  seems  to  be  no  doubt  that  some 
photographs  are  protected.     The  position  seems  to  be  similar  to 
that  in  France  and  Belgium,  viz . ,  photographs  are  only  protected 
if  they  be  artistic  (s) . 

A  circular  by  the  Minister  of  Public  Education,  dated  the 
6th  August,  1893,  declares  that  the  reproduction  by  photography 
of  monuments  exposed  in  public  places  is  free  to  all  the  world, 
but,  with  this  exception,  monuments  of  art,  fixed  or  movable, 
belonging  to  the  State,  or  antiquities  preserved  in  the  artisitic, 
scientific,  or  literary  State  institutions,  may  only  be  photographed 
after  permission  from  the  authorities  by  whom  these  monuments 
or  antiquities  are  guarded  (t) . 

By  the  regulations  of  the  19th  September,  1882,  further  details 
as  to  registration  are  prescribed  and  forms  of  application  are 
given  (u) . 

Bights  of  Foreigners. 

Art.  44  of  the  law  of  18th  May,  1882,  which  is  identical  with  Provisions 
a  provision  in  the  earlier  law  of  25th  June,  1865,  is  as  follows: —  of  i882. 

"  This  law  applies  to  authors  of  works  published  in  a  foreign 
country  with  which  there  is  no  treaty,  provided  that  that  country 
has  laws  giving  authors  copyright  to  a  greater  or  less  extent, 
and  that  these  laws  are  reciprocally  applicable  to  works  published 
in  Italy. 

"  If  reciprocity  be  promised  by  any  foreign  country  to  other 
countries  on  condition  that  they  assure  to  authors  of  works  pub- 
lished in  the  first  country  the  same  rights  and  securities  as  those 
recognised  by  its  laws,  the  government  is  authorised  to  accord 

(»•)  Do  photographs  come  within  this  provision  ? 

(s)  Seo  an  article  by  M.  Henri  Eosmini  in  "  Le  Droit  d'Auteur  "  for  1889. 

(«)  "Le  Droit  d'Auteur,"  1894,  p.  81. 

(«)  Ibid.  1895,  p.  90. 

c,  39 


450 


THE  LAW  OF  COPYRIGHT. 


Part  V. 
Italy. 


Treaties  and 
Conventions. 


botli  by  royal  decree  on  condition  of  reciprocity,  provided  they  be 
limited  in  time  and  do  not  differ  essentially  from  the  rights  and 
securities  given  by  this  law. 

"  If  deposit  or  declaration  at  the  time  of  publication  be  pre- 
scribed by  law  in  a  foreign  country,  proof  that  either  of  them  has 
been  made  according  to  such  law  shall  be  sufficient  to  obtain  for 
the  work  there  published  copyright  in  Italy. 

"  If  no  forniality  be  prescribed,  the  deposit  and  declaration 
prescribed  by  this  law  may  be  effected  either  in  Italy  or  with 
Italian  consuls  in  a  foreign  country  "  (x). 

Italy  was  one  of  the  original  signatories  to  the  Berne  Conven- 
tion and  she  has  ratified  the  Additional  Act  of  Paris,  with  the 
Interpretative  Clause,  but  has  not  yet  adhered  to  the  Revised 
Convention  of  1908  (y).  Italy  is  entitled  to  the  benefit  of  the 
American  Copyright  Act,  1909,  and  she  has  also  adhered  to  the 
Convention  of  Monte  Video,  but  only  the  Argentine  Republic  and 
the  Republic  of  Paraguay  have  assented  to  this  adhesion.  The 
following  countries  have  special  treaties  with  Italy:  Germany, 
9th  November,  1907  ;  Austria,  8th  July,  1890  ;  Colombia, 
27th  October,  1892;  Spain,  28th  June,  1880;  France,  9th  July, 
1884;  Mexico,  16th  April,  1890;  Montenegro,  14th  November, 
1900;  San  Marino,  28th  June,  1897;  Sweden  and  Norway, 
9th  October,  1884;  Portugal,  16th  September,  1906;  Nicaragua, 
25th  January,  1906;  Roumania,  5th  December,  1906. 


How  far 
works  are 
proteofed  in. 


REPUBLIC    OF    SAN    MAEINO. 

There  is  no  distinct  law  of  copyright  in  this  country,  but  in 
the  treaties  with  Italy,  dated  22nd  March,  1862,  and  27th  March, 
1872,  respectively,  the  Republic  bound  itself  to  prevent,  within 
its  dominions,  any  reproduction  of  works  of  literature  or  art 
published  in  the  kingdom  of  Italy.  This  engagement  has  been 
repeated  in  the  more  recent  treaty  of  28th  June,  1897,  but  with 
an  enlargement,  for  the  Republic  thereby  undertook  to  prevent 


(a;)  Art.  3  of  the  Italian  Civil  Code  admits  foreigners  to  the  enjoyment  of  the 
civil  rights  of  natives  without  any  limit  or  conditions,  but  the  above  Article 
is  evidently  in  derogation  of  this.  Under  the  original  Berne  Convention  by 
which  Italy  is  bound,  compliance  with  the  formalities  (if  any)  prescribed  by 
the  country  of  origin  of  the  work  is  sufScient. 

(«/)  Since  the  above  was  written,  Italy  has  adhered  to  the  Revised  Conven- 
tion: see  Addenda.  It  may  be  noted  here  that  under  the  original  Order  in 
Council  made  under  the  Copyright  Act,  1911,  Italian  gramophones  and  similar 
instruments  were  excluded  from  the  benefit  of  the  Act.  The  British  Govern- 
ment having  received  assurances  that  British  instruments  of  a  like  character 
are  protected  in  Italy,  an  amending  Order  in  Council  has  been  issued;  see 
Appendix  C. 
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piracies  not  only  of  works  published  in  Italy,  but  also  of  all      Part  v, 
works  which  are  protected  in  that  kingdom.     Under  this  treaty,  SanMabino. 
therefore,  British  and  other  foreign  works  entitled  to  protection 
in  Italy  would  appear  to  be  also  entitled  to  protection  in  Saji 
Marino. 

SWITZERLAND . 

Switzerland  is  on©  of  the  few  countries  belonging  to  the  Copy-  Copyright  in 
right  Union  which  has  not  yet  brought  her  legislation  into  line  Switzerland, 
with  the  requirements  of  the  Berlin  Convention,  with  the  con- 
sequence that,  as  she  has  adhered  to  that  Convention  without 
reserve,  native  authors  are,  in  some  respects,  worse  off  than  foreign 
authors.     A  new  law  of  copyright  may  be  shortly  expected. 

Up  to  the  passing  of  the  law  of  the  23rd  April,  1883,  the  law 
of  copyright  in  Smtzerland  was  laid  down  by  a  concordat  entered 
into  by  fourteen  separate  cantons  and  approved  3rd  December, 
1856,  by  the  Federal  Council. 

On  the  23rd  April,  1883,  a  .uniform  law  for  all  Switzerland 
was  promulgated,  repealing  all  contrary,  provisions  of  the  laws 
and  cantonal  orders,  and  in    particular    the    concordat    of    the         * 
3rd  December,  1856;  its  provisions  are  as  follows:  — 

Art.  1.  Literary  and  artistic  property  consists  in  the  exclu- 
sive right  of  reproduction  or  performance  of  literary,  or  artistic 
works  (z) .  The  right  belongs  to  the  author  and  his  represen- 
tatives . 

A  writer  or  artist  who  works  on  behalf  of  another  writer  or 
artist  is  considered  to  have  ceded  to  the  latter  his  copyright,  in 
the  absence  of  contrary  agreement. 

Literary  property  includes  the  right  of  translation. 

Art.  2.  Literary  and  artistic  copyright  lasts  for  the  life  of  Duration, 
the  author  and  thirty  years  after. 

In  the  case  of  a  posthumous  work  or  a  work  published  by  thei  Posthumous 
confederation,  by  a  canton,  by.  a  corporation  or  society,  the  dura-  ^°™- 
tion  is  thirty  years  from  publication. 

The  right  of  translation  can  only  be  claimed  by  the  author  or 
his  representatives,  if  exercised  within  five  years. 

Translations  enjoy  by  the  same  title  as  original  works  the  pro- 
tection of  this  law. 

(z)  There  is  no  definition  of  a  "  literary  work  "  or  an  "  artistic  work."  It 
would  seem,  however,  that  a  work  to  be  protected  must  be  original  and  intellec- 
tual. An  arithmetic  book  is  entitled  to  protection,  but  not  necessarily  every 
part  of  it  (Tribunal  f^d6ral,  13th  Nov.  1899).  Likewise  maps  and  plans  may 
be  the  subject  of  copyright  (Cour  de  Justice  de  Geneve,  24th  Jan.  1903),  but 
ppt  a  railway-guide  (Tribunal  federal,  30th  Nov.  1894). 

29  (2) 
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Art.  3.  Posthumous  worka  and  those  mentioned  in  Art.  2, 
par.  2,  must  he  entered  in  a  duplicate  register  kept  at  the  Federal 
Department  of  Commeroe  within  three  months. 

No  formalities  are  necessary  in  the  case  of  other  -works,  hut 
authors  maj  register  for  their  convenience . 

The  payment  for  registration  must  not  exceed  two  francs. 

The  Federal  Council  is  to  issue  rules  for  the  due  execution  of 
this  Article  (a). 

Art.  4.  The  federal  law  on  obligations  governs  questions  re- 
lating to  agreements  between  authors  and  publishers  of  literary 
and  artistic  works  (&). 

Art.  5.  In  the  absence  of  contrary,  stipulation,  the  purchaser 
of  a  work  of  the  fine  arts  cannot  reproduce  the  work  till  the 
copyright  has  expired. 

But  in  the  case  of  a  portrait  or  half-length  portrait  to  order, 
the  right  of  reproduction  passes  with  the  work. 

The  author  or  his  representatives  cannot  disturb  the  possession 
of  the  proprietor  of  the  work  in  order  to  exercise  their  right  of 
reproduction. 

Art.  6.  In  the  absence  of  agreement  to  the  contrary,  the  pur- 
chaser of  architectural  plans  can  have  them  carried  out. 

Art.  7 .  The  alienation  of  the  right  of  publication  of  dramatic, 
musical,  or  dramatic-musical  works,  does  not  carry  with  it  the 
right  of  performance,  and  vice  tfersa. 

The  author  of  a  work  of  this  kind  can  make  the  right  of  public 
representation  or  performance  depend  on  special  conditions,  which 
in  such  case  should  he  published  at  the  head  of  the  work. 

But  the  percentage  must  not  exceed  2  per  cent,  on  the  gross 
receipts.  When  the  payment  of  a  percentage  is  assured,  the  repre- 
sentation or  performance  of  a  work  already  published  cannot  be 
restrained  (c) . 


(d)  Eegulation  issued  28th  Dee.  1863. 

(6)  Code  Federal  of  1882. 

(c)  It  would  be  idle  for  us  to  attempt  a  construction  of  this  clause,  when 
the  Swiss  commentatoirs  are  at  hopeless  variance  as  to  its  effect.  We  can  only 
mention  some  of  the  problems  to  which  it  gives  rise:  Does  the  article  indude 
unprinted  musical  works,  or  can  the  owner  of  music  in  manuscript  fall  back  on 
Art.  1  and  restrain  the  performance  of  his  music,  even  if  the  percentage  is 
offered  ?  What  are  the  nature  of  the  "  special  conditions  "  which  must  be 
published  at  the  head  of  the  work  ?  Are  they  confined  to  "  money  "  conditions, 
or  must  there  be  a  reserve  of  the  right  of  public  performance  ?  What  is  the 
effect  of  omitting  mention  of  such  conditions  ?  How  is  the  percentage  to  be 
"  assured  "  to  the  proprietor  ?  How  is  the  person  who  proposes  to  perform 
to  know  beforehand  what  his  "  gross  receipts  "  are  going  to  be  ?  Yet  if  the 
proprietor  of  the  performing  right  is  not  satisfied  with  the  assurance,  can  he 
prohibit  performance  ?  If  numerous  copyright  pieces  are  performed  at  one 
concert,  must  2  per  cent,  be  paid  in  respect  of  each  ?  So  far  as  we  are  aware 
these  problems  all  remain  unsolved  by  ,the  Swiss  tribunals,  except  that  WO 


COPYRIGHT  m  FOREIGK  COUNTRIES.  463 

Art.  8.  The  provisions  of  this  law  apply  to  geographical,  topo-  Pakt  v. 

graphical,   natural  history,    architectural,    technical,    and    other  ^^^.^^f"^" 
analogous  drawings. 


Art.  9.  Photographic  and  other  analogous  works  are  admitted  photographs, 
to  the  beneiits  of  this  law  on  the  conditions  following: — 

(a)  The  work  must  be  registered  according  to  Art.  3,  par.  1. 

(b)  The  duration  of  copyright  is  five  years  from  registration. 

If  it  be  a  question  of  the  reproduction  of  an  artistic  work 
not  become  public  property,  the  duration  shall  be  accord- 
ing to  the  agreement  between  the  photographer  and 
artist;  in  the  absence  of  any  stipulation,  five  years  are 
to  be  the  period,  after  which  the  artist  and  his  repre- 
sentative regume  all  their  rights. 

(c)  When    a    photograph    has    been    executed    to    order,    the 

photographer  may  not  reproduce  it,  in  the  absence  of 
agreement. 
The  fact  of  taking  a  photograph  directly  from  an  original 
which  has  been  previously  photographed  is  not  piracy. 

Art.  11.   The  following  are  not  infringements  of  copyright  in  Notinfringe- 
literary  works:—  "^"*'- 

(1)  The  reproduction  of  extracts  or  entire  smair  pieces  from 
literary  or  scientific  works  in  critical  notices,  in  works  on  the 
history  of  literature,  or  in  collections  intended  for  scholastic  in- 
struction, on  condition  that  the  source  is  indicated. 

(2)  The  reproduction  of  laws,  legal  decisions,  or  deliberations 
of  the  authorities  and  the  public  reports  of  an  administrative  body. 

(3)  The  publication  of  reports  of  public  meetings. 

(4)  The  reproduction,  with  an  indication  of  the  source,  of 
articles  extracted  from  newspapers  or  periodical  collections,  unless 
reproduction  is  formally  forbidden  by  the  author  in  the  newspaper 
or  collection;  the  reproduction  of  articles  on  political  discussions 
appearing  in  the  public  newspapers  cannot  be  forbidden. 

(5)  The  reproduction  of  news  of  the  day,  even  although  the 
source  be  not  indicated. 

The  following  are  not  infringements  of  artistic  copyright:  — 

(6)  The  partial  reproduction  of  a  work  belonging  to  the 
draughting  arts,  in  a  work  of  scholastic  instruction. 

(7)  The  reproduction  of  works  of  art  standing  in  or  upon  the 
streets  or  public  places,  provided  that  the  reproduction  is  not  in 
the  artistic  form  of  the  original  (d) . 

believe  it  has  been  held  that  only  2  per  cent,  is  payable  in  respect  of  a  single 
concert  to  be  divided  amongst  the  claimants.  For  a  further  restriction  on  the 
rights  of  proprietors  of  performii^  rights,  see  Art.  11  (x.),  post. 

(d)  In  a  case  in  which  it  was  decided  that  the  frescoes  in  the  chapel  of 


464 


THE  LAW  OF  COPYRIGHT. 


Pabt  V. 

Switzer- 
land. 


Penalties. 


(8)  The  reproduction  or  carrjing  out  of  plans  or  drawings  of 
buildings  or  parts  of  buildings  already  built,  in  so  far  as  these 
buildings  have  not  an  artistic  character. 

The  following  are  not  infringements  of  dramatic  and  musical 
copyright: — 

(9)  The  insertion  in  a  special  collection  intended  for  schools 
or  churches,  of  small  musical  compositions  already  published,  with 
or  without  the  original  words,  on  condition  that  the  source  be 
indicated. 

(10)  The  performance  or  representation  of  dramatic,  musical, 
or  dramatic-musical  works,  organised  without  a  pecuniary  aim, 
even  when  admission  is  by  payment  to  cover  expenses  or  for  a 
work  of  charity  (e) . 

(11)  The  reproduction  of  musical  works  by  musical  boxes  and 
other  analogous  instruments  (/) . 

Arts.  12  and  13  deal  with  the  penalties  for  infringements, 
which  vary  according  to  whether  the  piracy  is  committed  know- 
ingly or  by  gross  negligence,  or  without  gross  negligence.  In  the 
former  cases  damages  and  fines  are  payable,  in  the  latter  only  an 
injunction  and  payment  of  profits  may  be  demanded.  Imitation 
of  the  firm  name  or  mark  of  the  author  may  be  visited  with  fine 
or  imprisonment. 

Art.  16.  As  soon  as  proceedings  are  commenced,  the  judge  may 
order  any  necessary  provisional  measures  (provisional  seizure, 
security,  an  injunction,  &c.). 

Art.  17.  Neither  civil  nor  criminal  proceedings  can  be  taken 
after  the  lapse  of  a  year  from  the  time  when  the  author  or  his 
representatives  knew  of  the  piracy  or  reproduction  and  the  name 
of  the  offender,  and  not  in  any  case  after  five  years  from  the  day 
of  the  publication,  representation,  or  putting  on  the  market  of  the 
pirated  work. 

Art.  18.  The  judge  may  at  his  discretion,  order  confiscation 


William  Tell,  which  is  closed  on  three  sides  but  can  be  seen 'into  from  the 
street,  could  be  repxoduced  by  any  one  as  being  in  a  "  public  place,"  the  Court 
of  Cassation  remarked  that  "  the  fundamental  idea  of  this  provision  is  that 
works  of  art  which,  from  the  manner  in  which  they  are  erected  or  placed,  form 
an  integral  part  of  the  panorama  of  a  town  or  landscape  and  which  can  be  seen 
by  any  one  upon  public  places  or  in  public  streets,  have  fallen  into  public 
domain"  {Benziger  v.  Sohhimpf,  20th  July,  1899).  The  Swiss  Courts  seem  to 
consider  the  preposition  "  in "  to  belong  to  streets  and  "  upon "  to  public 
places,  so  that  it  is  not  lawful  to  reproduce  works  of  art  atanding  on  private 
property,  though  the  public  may  have  general  access  to  a  place  ftom  whence 
they  can  be  viewed  (Court  of  Cassation,  15th  Deo.  1898,  Unkm  Photographigue 
V.  Brunner). 

(e)  This  clause  seems  to  open  a  wide  door  to  piracy.  What  are  the  "ex- 
penses "  to  cover  which  payment  may  be  received  f 

(/)  According  to  the  commentators  seolians  and  pianolas  are  not  "  analogous 
instruments." 
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of  pirated  works,  both  against  the  infriager,  the  importer,  and  the  Part  v. 

retailer,  and  also  of  implements  specially  intended  for  piratica/I  Switzbe- 
purposes.  land.. 


In  the  case  of  the  performance  or  representation  of  a  musical, 
dramatic,  or  dramatic-musical  work,  the  judge  may  order  confis- 
cation of  the  receipts. 

The  products  of  these  confiiscations,  or  the  confiscated  receipts, 
may  be  applied  in  payment  of  the  civil  compensation  adjudged 
to  the  proprietor. 

Art.  19.  This  law  applies  to  all  writings,  works  of  art,  dramatic,  Retrospec- 
musical,  or  dramatic-musical  compositions  published  or  appeared 
before  the  coming  into  force  of  this  law,  even  when  such  works 
have  not  by  cantonal  law  enjoyed  any  protection  against  piraoy, 
reproduction,  or  public  representation. 

The  time  already  elapsed  since  publication  shall  be  taken  into 
account  in  calculating  the  period  of  protection. 

But  no  proceedings,  whether  criminal  or  civil,  under  the  present 
law  can  be  founded  on  reproduction  made  before  the  coming  into 
operation  of  this  law;  on  the  other  hand,  the  sale  of  these  repro- 
ductions after  such  date  is  not  permitted,  except  under  agreement 
with  the  author,  or  unless  in  default  of  agreement,  the  proprietor 
of  these  reproductions  shall  pay  the  compensation  fixed  by  the 
federal  courts. 

Art.  20.  The  prolonged  period  of  protection  given  by  Art.  2, 
over  the  protection  formerly  given,  is  granted  in  favour  of  the 
author  or  his  heirs;  but  not  in  favour  of  the  publisher  or  any  other 
assign.  But  if  the  period  of  protection  provided  by  this  law  is, 
on  the  other  hand,  shorter  than  that  provided  by  legal  provisions 
previously  existing,  the  rights  acquired  under  such  provisions  still 
remain  in  force. 

Art.  21.  This  law  comes  into  operation  on  the  1st  of  January, 
1884. 

A  regulation  for  the  execution  of  this  law  was  issued  on  the 
28th  of  December,  1883. 

This  provides  for  the  keeping  of  two  registers  at  Berne:  one  Registers, 
for  works  which  must  be  registered,  i.e.,  posthumous  works,  works 
published  by  a  canton,  a  corporation  or  society,  and  also  works  of 
photography. 

Secondly,  a  register  for  other  works  of  which  the  registration 
is  optional. 

The  formalities  to  be  exercised  on  registration,  &c.,  are  carefully 
provided  for. 

Foreigners  may  register  if  domiciled  in  Switzerland  or  if  their 


456 


THE  LAW  OF  COtYElGHT. 


Part  V; 

Switzer- 
land. ' 


Works  of  art 
belonging  to 
Confedera- 
tion. 


works  have  appeared  there,  or  if  their  country  treats  on  the  same 
footing -works  published  in  Switzerland.  The  Swiss  Federal  Code 
on  obligations  of  1882  contains  epecial  provisions  relating  to 
publishing  agreements:  Arts.  372  to  391. 

A  regulation  of  3rd  April,  1897,  declares  that  no  one  may  copy 
works  of  art  belonging  to  the  Confederation  without  authorisation, 
and  prescribes  rules  for  obtaining  such  authorisation. 


Provisions 
of  law  of 
1883. 


Rights  of  Foreigners. 

Art .  10  of  the  law  of  22nd  April,  1883,  is  as  follows:— 

"  The  provisions  of  this  law  are  applicable  to  all  works  the 
authors  of  which  are  domiciled  in  Switzerland,  no  matter  where 
the  work  has  appeared  or  been  published:  also  to  works  which 
have  appeared  or  been  published  in  Switsserland,  the  authors  of 
which  are  foreigners. 

"  The  author  of  a  work  made  or  published  abroad  who  is  not 
domiciled  in  Switzerland,  enjoys  the  same  rights  as  the  author 
of  a  work  made  in  Switzerland,  if  this  latter  be  treated,  in  this 
foreign  country,  on  the  same  footing  as  the  author  of  a  work  made 
in  the  said  country." 

Switzerland  was  an  original  party  to  the  Berne  Convention  of 
1886,  and  she  also  ratified  the  Additional  Act  of  Paris  and  the 
Interpretative  Declaration  of  1898.  She  lias  adhered,  without 
reserve,  to  the  Revised  Convention  of  1908,  'which,  so  far  as  foreign 
works  are  concerned,  has  full  'effect  in  the  country,  and  she  is  a 
"proclaimed"  country  entitled  to  the  benefit  of  the  American 
Copyright  Act,  1909.  Her  only  treaties  are  with  Austria  (1914) 
and  Colombia  (1908)  (g) . 


MONAOO    (principality   Of). 

The  copyright  law  of  Monaco,  is  governed  by  a  Eoyal  Ordinance 
of  the  27th  February,  1889,  as  modified  by  an  Ordinance  of  the 
3rd  June,  1896,  whereby  all  "  literary  and  artistic  works  "  are 
protected  during  the  period  of  the  author's  life  and  fifty  years 
after  his  death  {h) .  The  author  has  the  exclusive  right  of  trans- 
lation (Art.  4),  and  the  exclusive  right  of  public  performance 


(g)  The  treaty  with  Japan  of  1896  was  deaounoed  in  the  year  1911   by 
mutual  agreement. 

(h)  But  by  Art.  10,  in  the  case  of  anonymous  and  pseudonymous  ■  works, 
the  publisher  is   deemed  to  be  the  author,  so  that,  apparently,  copyright  is  • 
regulated  by  tlje  life  of  the  publisher.    The  terms  of  the  Eoyal  Ordinances  are 
set  out  rather  more  fully  in  the  fourth  edition  of  this  work. 
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of  dramatic  and  dramatioo-musioal  works  (Art.  6),  but  musical  Paet  V. 
performances  are  permissible  if  given  at  civil  or  religious  meet-  Monaco. 
ings,  or  in  the  open  air  gratuitously  to  the  public,  or  for  charitable 
objects  dulj  authorised  by  the  government.  (Art.  11.)  Aliena- 
tion of  a  work  of  art  does  not,  except  in  the  case  of  a  portrait 
or  bust  executed  on  commission,  prima  facie,  carry  the  copyright 
in  the  work  (Art.  14),  but  the  owner  of  the  work  cannot  be 
compelled  to  place  the  same  at  the  disposal  of  the  artist  to  enable 
him  to  reproduce  it  (Art.  15).  No  formalities  need  be  complied 
with  in  order  to  gain  copyright  (Art.  16),  and  the  usual  penalties 
of  fine  and  confiscation  are  imposed  for  infringement  of  copy- 
right. (Arts.  19—31.)  By  Art.  2  it  is  declared  that  literary 
and  artistic  works  include  books,  pamphlets,  and  writings  of  all 
kinds,  dramatic  or  dramatico-musical  works,  musical  compositions 
with  or  without  words;  works  of  drawing,  painting,  sculpture,  and 
engraving;  lithographs,  photographs,  illustrations,  and  geographi- 
cal charts;  plans,  sketbhee,  and  plastic  works  relating  to  geography, 
topography,  architecture,  and  sciences  in  general;  in  short,  every 
production  of  the  domains  of  literature,  science,  and  art,  which 
can  be  published  by  any  method  of  printing  or  reproduction. 

Art.  17  relates  to  piracy,  and  is  as  follows: — 

Every  publication  or  reproduction,  in  whole  or  in  part,  of  a  Piracy, 
literary  or  a.rtistic  work  produced  in  bad  faith  in  defiance  of 
copyright,  constitutes  the  offence  of  piracy. 

In  particular  the  following  acts  are  prohibited  under  this  head: 

The  publication  of  works  known  as  adaptations,  musical 
arrangements,  and  generally  of  passages  taken  from  literary  or 
artistic  works,  with  variations,  additions,  or  curtailments,  which 
retain  the  characteristic  features  without  presenting  the  character 
of  a  new  original  work. 

But  the  fabrication  and  sale  of  instruments  mechanically  repro- 
ducing musical  airs  which  are  private  property,  do  not  constitute 
the  offence  of  piracy  (») . 

Bights,  of  Foreigners. 

Art.  33  provides  as  follows: — 

The  provisions  of  this  law  shall  be  applicable  to  the  foreign  Foreigners., 
author  of  a  literary,  or  artistic  work,  whether  published  in  the 
principality,  or 'not,  and  his  representatives,  according  to  the  rights 

(«)  This  is  in  aooordanoe  with  Arfci  3  of  the  Protocol  to  the  Berne  Con- 
vention, 1886,  but  see  now  Art.  13  of  the  Revised  Convention. 
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which  are  lor  are  not  granted  to  subjects  of  Monaco  by  the  laws 
and  treaties,  either  of  the  country  of  oxigin  of  the  foreign  author, 
or  the  country  of  first  publication,  when  that  takes  place  out  of , 
the  country  of  the  ^.uthor. 

In  this  last  case,  if  the  first  publication  is  made  simultaneously 
in  several  countries,  the  foreigner's  rights  shall  be  measured  by  the 
laws  which  give  the  shortest  period  of  protection. 

Art.  34.  A  foreigner  shall  not  be  allowed  to  claim  in  Monaco 
more  extended  rights  than  those  secured  to  subjects  of  Monaco 
by  the  laws  of  Monaco. 

Art.  35.  The  rights  of  foreigners  are  only  conditional  upon  the 
accomplishment,  in  the  country  of  first  publication  of  the  work, 
of  the  conditions  and  formalities  imposed  by  the  legislation  of 
that  country,  but  in  case  of  dispute  a  certificate  by  the  competent 
authority  that  these  have  been  complied  with  may  be  required. 

Monaco  was  one  of  the  original  signatories  of  the  Berne  Con- 
vention, 1886,  and  she  also  ratified  the  Additional  Act  of  Paris  and 
the  Interpretative  Declaration.  She  has  adhered  to  the  Revised 
Convention  of  1908  without  reserve,  and  by  Royal  Ordinance  of 
the  10th  December,  1910,  "full  and  complete  effect  "  is  to  be 
given  to  the  same  in  the  Principality.  She  does  not  appear  to  be 
a  "  proclaimed  country  "  in  the  United  States,  and  consequently  is 
not  entitled  to  the  benefit  of  the  American  Copyright  Act,  1909. 


Works 
protected. 


Naturs  of 
copyright. 


TURKEY. 

Prior  to  the  passing  of  the  recent  law  of  8th  May,  1910,  the 
copyright  law  of  Turkey  was  of  a  rudimentary  character.  It 
depended  upon  a  law  of  1872,  and  certain  regulations  of  28th 
March,  1875  (k).  By  the  new  law  above  referred  to,  copyright 
is  conceded  to  "literary  and  artistic  productions  of  any  kind" 
(Art.  1),  which  include  "  books,  works,  designs,  pictures,  writings, 
engravings,  statues,  plans,  maps,  geographical,  architectural,  topo- 
graphical and  other  technical  designs,  in  the  flat  or  in  relief,  also 
fragments  and  pieces  of  music."  (Art.  2.)  It  wiU  be  noticed 
that  neither  architectural  works  themselves  nor  photographs  are 
included  in  this  category. 

The  copyright  confers  the  right  to  publish,  make  public,  sell, 
translate  or  dramatise  literary  and  artistic  works,  and  also  speeches, 
lectures  and  disoourees  delivered  with  an  educational  or  recreative 


(k)  See  Copinger,  4th  ed.  p.  658. 
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object,  except  those  delivered  at  public  meetings  and  so  forth.      Paet  v. 
(Art.  3.)     The  right  of  public  performance  of  dramatic  pieces      ^'i"'"^^'- 
and  opera.s  ig  conferred  bj  Art.  10.     Newspaper  articles  are  only 
protected  if  thej  bear  the  words  "  rights  reserved "  or  "all  rights 
of  publication  and  translation  reserved."     (Art.  4.)     The  titles 
of  books,  newspapers,  &c.  are  protected.     (Art.  5.) 

The  period  of  copyright  is,  in  the  case  of  literary  and  musical  Period  of 
works,  the  life  of  the  author  and  thirty  years  after  his  death,  and,  ""P?"^  *■ 
in  the  case  of  artistic  works,  the  life  of  the  author  and  eighteen 
years  after  his  death.  (Arts.  6  and  7.)  In  the  case  of  posthumous 
works  the  copyright  period  runs  from  the  date  of  publication  (?) . 
(Art.  9.)  The  copyright  in  anonymous  or  pBeudonymous  works 
belongs  to  the  publisher  until  the  true  author  is  disclosed. 
(Art.  41.) 

Letters  may  not  be  published  without  the  consent  of  their  com-  Letters  and 
posers  if  alive,  or  their  families  after  their  death.      (Art.   13.)  translations. 
A  lawful  translator  enjoys  copyright  in  his  translation,  but  only 
for  his  life  and  fifteen  years  after  his  death. 

Exclusive  licences  for  a  period  of  from  ten  to  fifteen  years  can  Licences  to 
be  granted  by  the  Minister  of  Public  Education  of  published  P"''!'^'^- 
M'orks  of  which  there  is  no  copyright  proprietor,  or  of  uppub- 
lished  works  in  the  public  domain.  (Arts.  17  and  18.)  The  same 
Minister  may  himself,  after  the  death  of  the  author,  republish  a 
work  of  rej)ute  or  one  possessing  general  interest,  upon  failure  by 
the  author's  representatives  to  do  so.     (Art.  19.) 

Three  copies  of  a  work,  other  thaja  one  of  which  there  is  only  Deposit  and 
a  single  oopy,  should  be  deposited  with  the  Minister  of  Public  '"sffistration. 
Instruction,  and  particulars  of  name,  title  of  work,  &c.  registered 
with  the  same  Minister,  who  will  give  a  certificate,  which  wiU 
be  primd  facie  evidence  of  title,  upon  payment  of  a  fee  of  half  a 
pound  (Turkish) .  Failure  to  make  the  deposit  aforesaid  appears 
not  to  forfeit  the  copyright,  but  to  bar  proceedings.  (Arts. 
20—24.) 

Copyright  is  assignable,  but  assignments  must  be  registered.  Assignment. 
(Arts.  24,  25.) 

The  following  will  be  considered  piracies: — ^publication  of  a 
book;  performance  of  operas  or  theatrical  pieces;  publication  of 
pieces  of  music,  maps,  designs,  pictures,  &c.;  making  copies  of 
writings  or  designs  of  any  kind  by  means  of  photography  or 
any  other  means  whatsoever;   in  short,  the  production  by  any 

(I)  I.e.,  semble,  thirty  years  for  literary  and  musical  works,  and  eighteen 
years  for  artistic  works. 
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industrial  process  whatsoever  of  moulds  or  plates  of  an  artistic  or 
musical  work  (m).     (Art.  20.) 

Piracy  is  punishable  criminally  by  fine,  imprisonment,  and 
confiscation  of  the  infringing  works;  and  civilly  by  action  for 
damages.     (Arts.  32,  33.) 

Bights  of  Foreigners. 

The  above  law  apparently  has  no  application  to  foreigners  in 
the  absence  of  treaty,  and  at  present  Turkey  has  entered  into  no 
copyright  treaties,  nor  has  she  adhered  to  any  of  the  Copyright 
Conventions.  It  must  be  remembered,  however,  that  according  to 
the  law  of  the  Capitulations,  disputes  between  two  foreigners  in 
Turkey  are  decided  by  the  consular  Court  of  the  defendant's 
country.  It  appbars,  therefore,  that  copyright  is  capable  of  being 
protected  in  Turkey  upon  similar  principles  to  those  applying  in 
Egypt  (^). 


Subjecta  of 
copyright. 


Literary  and 

musical 

copyright. 


Not  infringe- 
ments. 


RUSSIA. 

In  Russia  copyright  was,  until  the  year  1911,  regulated  by  the 
Penal  Code  of  1832,  and  the  ukases  of  the  26th  January,  1846, 
and  of  the  7th  May,  1857,  which  were  re-issued  in  1887.  On  the 
20th  March,  1911,  a  new  law  was  passed  of  an  elaborate  character 
upon  the  subject.  The  following  is  the  substance  of  that 
law(o): — 

The  following  are  subjects  of  copyright:  (a)  literary  works, 
written  or  oral,  such'  as  speeches,  lectures,  sermons,  &c.  (p); 
(b)  musical  works,  including  musical  improvisations;  (c)  artistic 
works,  such  as  paintings,  engravings,  works  of  sculpture  and 
architecture ;  (d)  photographs  .and  similar  works  protected  under 
the  provisions  contained  in  Chapter  VI.  (Art.  1.)  Unpublished 
works  are  protected  equally  with  published  works.     (Art.  27.) 

The  author  is  given  the  exclusive  right  of  publishing  and  cir- 
culating his  works  by  any  possible  means  (Art.  2);  but  there  are 
various  acts  which  are  not  to  be  considered  infringements  of 
literary  or  musical  copyright,  e.g.: — 

(a)  The  use  of  another's  work  for  the  purp:ose  of  creating  a  new 
work  differing  essentially  from  the  old.     (Art.  3.) 

(»)  The  words  seem  sufficiently  wide  to  cover  gramophone  discs. 

(«)  See  "Egypt,"  post,  and  "Le  Droit  d'Auteur,"  1895,  p.  165.  The  Law 
of  Capitulations  has,  however,  recently  been  denounced  by  Turkey. 

(o)  Translated  from  the  French  translation  in  "Le  Droit  d'Auteur,''  1911, 
p.  86.  Articles  on  this  law  will  be  found  in  No.  XXVI.  of  the  Journal  of 
the  Society  of  Comparative  Legislation  (1912),  p.  302,  and  133  L.  T.  Jo. 
p.  GOO.  {j})  See  also  Arts.  13  and  30. 
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(b)  Making  copies  of  another's  work  for  private  use,  and,  in      Pabt  V. 

the  case  of  copies  of  artistic  works,  containing  neither      Eussia. 
the  signature  nor  monogram  of  the  author  of  the  original. 
(Art.  3.) 

(c)  Making  extracts  of  short  passiages  from,  or  even  the  whole 

of  short  literary  works,  provided  the  extraicts  are  to  be 
inserted  in  works  which  form  an  independent  whole,  or 
in  chrestomathies  or  other  collections  published  with  a 
scientific,  technical,  or  educational  object.     (Art.  39.) 

(d)  The  like  as  regards  musical  works.     (Art.  43.) 

(e)  The  copying  in  newspapers,  reviews,  and  periodicals  from 

other  publications  of  a,  like  character  of  news,  informa- 
tion, &c.,  including  telegraphic  and  telephonic  communi- 
cations, even  though  contributed  by  special  correspon- 
dents. Other  articles  may  also  be  copied,  if  not 
specially  forbidden,  but  continuous  reproduction  from' 
the  same  publication  is  prohibited,  and  telegraphic  and 
telephonic  communications  cannot  be  reproduced  by  the 
local  press  during  a  period  of  eighteen  hours  from  their 
publication,  if  specially  forbidden.     (Art.  40.) 

(f)  Publication  in  periodicals  of  speeches  delivered  in  legisla- 

tive and  other  public  assemblies,  or  in  the  Courts,  but 
the  author  retains  the  right  of  publishing  the  speeches 
separately  or  in  a  collection.     (Art.  38.) 
In  all  these  cases  the  source  from  which  copy  has  been  taken 
must  be  acknowledged.     (Art.  19.) 

Copyright  passes  on  the  d^ath  of  the  author  to  his  heirs  (Art.  6),  Assignment 
and,  in  default  of  heirs,  ceases  on  the  author's  death;  but  in  the  ^iggjon"^' 
case  of  collaborations  the  copyright  will,  in  such  case,  pass  to  his 
co-authors,  unless  the  deceased  made  any  disposition  in  his  life- 
time. (Art.  7.)  Assignments  must  be  in  writing  (Art.  8),  but 
assignments  of  future  works  are  only  Vialid  for  five  years .  (Art .  9 . ) 
Copyright  cannot,  without  consent,  be  taken  in  execution  as  against 
the  author  or  his  heirs,  but  this  does  not  apply  as  agai'nst  third 
persons.     (Art.  10.) 

The  period  of  copyright  in  a  literary,   musical,  or  artistic  Period  of 
work  (q)  is  during  the  life  of  the  author  and  for  fifty  years  after  ''°Py"S    • 
his  death.      (Art.   11.)     In  the  case  of  posthumous  works  the 
period  of  protection  runs  from'  the  death  of  the  author  in  any  case 
(Art.  11),  and  in  the  case  of  collaborations,  the  post  mortem 

(q)  As  to  photographs,  see  Art.  61, 
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period   commences    on   the   death  of  the  last  surviving  author. 
(Art.  12.) 

Authors  of  collections  of  folk  songs  and  melodies,  proverbs, 
children's  tales,  popular  legends,  and  like  works,  enjoy  copyright 
for  a  period  of  fifty  years  from'  publication,  without  prejudice  to 
the  rights  of  others  to  make  similar  original  ooUeetions.  (Art.  13.) 
The  publishers  of  newspapers,  reviews,  and  other  periodicals,  of 
dictionaries,  almanacks,  and  other  collections  composed  of  distinct 
works  of  different  authors,  enjoy  copyright  for  twenty-five  years, 
but,  in  the  absence  of  contrary  agreement,  each  contrihutor  retains 
the  copyright  in  his  separate  contribution.     (Art.  14.) 

In  the  case  of  collaborations  the  work  belongs  to  all  the  authors 
jointly  (Art.  5),  and  priimd  facie,  in  the  case  of  collaborations 
composed  of  distinct  parts,  having  a  scientific,  literary,  musical, 
or  artistic  value,  all  the  authors  must  concur  in  ex'ercising  the 
copyright,  but  each  oontritutor  has  the  copyright  in  his  separate 
contribution.     (Art.  15.) 

In  any  case  where  copyright  dates  from'  publication,  the  period 
of  protection  is  to  be  reckoned,  as  regards  works  published  in 
volumes,  separately  for  each  volume,  and,  with  regard  to  periodi- 
cals, separately  for  each  number  or  part,  provided  no  more  than 
two  years  elapses  between  the  publication  of  the  first  and  last 
number  or  part.     (Art.  16.) 

Anonymous  and  pseudonymous  works  enjoy  copyright  for  only 
fifty  years  from  publication,  unless  the  author  or  his  representa- 
tives claim  the  full  period.     (Art.  17.) 

All  periods  of  copyright  are  to  be  reckoned  from  the  1st  January 
of  the  year  in  which  the  author  died  or  his  wo'rk  was  published. 
(Art.  18.) 

An  assignee  of  copyright  may  not  make  alterations  in  the  work, 
unless  they  be  either  essential  or  such  as  the  author  could  not 
reasonably  object  to.     (Art.  20.) 

Private  letters  not  intended  by  their  writer  for  printing  may 
not  be  published  without  the  consent  of  both  writer  and  receiver, 
or,  after  the  death  of  either,  of  his  heirs;  but  fifty  years  after  the 
death  of  the  survivor  the  consent  of  the  spouses  (if  still  living) 
and  the  children  of  the  persons  aforesaid  will  be  sufficient  to 
authorise  publication.  (Art.  28.)  Somewhat  similar  provisions 
apply  bo  memoranda  and  private  notes  not  intended  for  printing. 
(Art.  29.) 

The  publisher  of  an  ancient  manuscript  enjoys  copyright  therein 
for  fifty  years,  without  prejudice  to  the  rights  of  others  to  publish 
the  sarae  rnanuscript  in  an  original  form-     (Art.  30.) 


COPYRIGHT  IN  FOREIGN  COUNTRIES.  463 

To  transform  a  novel  into  a  play,  and  ince  versa,  is  forbidden .      Pabt  V. 
(Art.  31.)  ■  Bpssu. 

The  question  of  translations  has  always  been  a  vexed  one  in  Dramatiza- 
Eusisia.  It  is  provided  by  Art.  34  that  works  published  simul-  ''°""  ' 
taneously  in  various  languages  are  to  be  considered  as  original  in 
each  of  these  languages.  Art.  33  further  enacts  that  the  author 
of  a  work  published  in  Russia,  or  of  a  work  of  a  Russian  subject) 
published,  abroad,  and  his  heirs  enjoy  the  exclusive  right  of  trans- 
lation into  other  languages,  provided  the  right  be  reserved  on  the 
title  page  or  in  the  preface;  but  this  right,  it  is  providjcd,  shall 
only  last  for  a  period  of  ten  years  from  the  publication  of  the 
original  work,  and  then  only  if  a  translation  has  been  published 
within  five  years  from  such  publication,  provided,,  nevertheless, 
that  a  re-translation  into  the  original  language  shall  be  unlawful 
throughout  the  entire  period  of  copyright  protection.  The  works 
of  foreigners  published  abroad  are  only  protected  against  trans- 
lation if  the  right  of  translation  has  been  expressly  granted  by 
treaty.  (Art.  35.)  A  translator  enjoys  copyright  in  his  trans- 
lation, subject  to  the  rights  of  others  to  make  similar  translations. 
(Axt.  36.) 

The  copyright  in  musical  works  includes  the  exclusive  right  of  Musical 
making  and  publishing  abridgments,  extracts  and  medleys,  also  ^echa^cal 
of  transposing  them  for  the  voice,  to  other  keys,  or  for  instrumenta-  contrivancea. 
tion,  or  for  reproducing  the  work  mechanically  by  means  of  discs, 
plates,  cylinders,  &c.  necessary  for  performances  by  means  of 
gramophones,  phonographs,  pianolas,  and  the  like  instruments. 
If  the  composer  has  himself  published  the  musical  work,  with  a 
view  to  a  sale,  in  a  mechanical  form  adapted  for  use  in  phono- 
graphs, gramophones,  or  like  instruments,  or  has  granted  such 
right  to  another  person,  who  has  made  use  of  his  right,  any  third 
person  having  a  manufactory  in  Russia  specially  established  for 
this  purpose  may  enter  into  an  arrangement  with  the  composer 
for  the  acquisition  of  a  similar  right  of  adaptation,  and  in  case 
of  refusa]  may  apply  to  the  Court  for  the  grant  of  such  right 
upon  payment  of  fair  compensation  to  be  fixed  by  such  Court. 
(Art.  42.) 

A  composer  is  at  liberty  to  use  as  the  libretto  to  his  oomposi-  Literary 
tion  any  literary  work  previously  published,  but  the  libretto  may  ubrettf.* 
not  be  published  except  in  conjunction  with  the  music,  or  in  a 
concert  programme,  provided  always  that  no  composer  may  use  a 
literary  work  specially  intended  as  the  libretto  of  a  musical  com- 
position, unless  he  obtains  the  consent  of  the  author  of  the  literary 
work.     (Art.  46.)    The  copyright  in  a  musical  work  accompfl,ni6d 
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by  a  libretto  written  to  the  order  of  the  composer  of  the  musical 
work  belongs  entirely  to  him,  but  the  writer  of  the  libretto  has, 
in  the  absence  of  contrary  agreement,  the  right  to  publish  the 
libretto  separately  from  the  music.  (Art.  47.)  Similarly,  public 
performance  of  a  musical  work  with  the  libretto  may  be  authorised 
by  the  composer  alone.     (Art.  49.) 

Copyright  in  a  musical,  dramatic,  or  dramatioo -musical  work 
includes  the  exclusive  right  of  public  performance  (Art.  47)  (r), 
but  in  the  case  of  musical  works  the  right  must  be  specially  re- 
served on  every  copy.  (Art.  49.)  Public  performance  is  per- 
missible (a)  when  no  gain  is,  directly  or  indirectly,  sought;  (b)  at 
public  fetes;  (c)  for  charitable  objects,  when  the  performers' 
services  are  given  gratis.     (Art.  50.) 

The  transfer  of  a  work  of  art  does  not,  prima  facie,  carry  the 
copyright.  (Art.  51.)  In  the  absence  of  contrary  agreement 
the  artist  retains  the  copyright  in  works  executed  on  commission, 
except  in  the  case  of  portraits  and  busts,  the  right  to  rerproduce, 
exhibit,  or  publish  which  belongs  exclusively  to  the  person  repre- 
sented and  his  heirs.  (Art.  52.)  The  owner  of  the  work  of  art 
cannot  be  compelled  to  place  the  same  at  the  service  of  the  artist 
in  order  to  enable  him  to  make  copies.  (Art.  53.)  Works  of  art 
acquired  directly  from  the  artist  for  churches,  public  institutions, 
&c.  may,  however,  be  copied  by  anyone  with  the  consent  of  the 
competent  authority.     (Art.  54.) 

The  copyright  in  an  artistic  work  is  infringed  by  reproduction, 
multiplication,  or  publication  of  whole  or  part  of  the  work  (a)  by 
any  means  which  fall  within  the  same  class  of  art  (^),  (b)  by 
making  use  of  either  the  original  work  or  a  copy  thereof  (Art.  56): 
but  the  following  are  expressly  stated  not  to  be  infringements  of 
copyright: — (1)  reiproduction  of  a  painting  by  sculpture,  and  vice- 
versa,  ;  (2)  reproduction  of  works  of  art  situate  in  streets  or  other 
public  places  by  a  different  form  of  art  from  the  original;  (3)  re- 
production of  isolated  works  of  art  in  an  independent  scientific 
study,  or  in  an  educational  work,  to  explain  the  text;  (4)  utilisa- 
tion of  separate  partis  of  a  work  of  art  for  industrial  purposes; 
(5)  exhibition  of  works  of  art  in  public  exhibitions.  (Art.  56.) 
The  source  must  in  all  these  cases  be  acknowledged.     (Art.  19.) 

Anyone  is  at  liberty  to  erect  buildings  or  structures  from  the 
published  plans,  dra^\ings,  or  tracings  of  architects,  engineers,  and 


()•)  Cinematographic  works  are  not  mentioned  in  the  law.  They  appear 
only  to  be  protected  as  photographs. 

C«)  This  seems  to  have  the  effect  of  seriously  curtailing  an  artist's  copyright. 
Presumably  a  photograph  of  a  copyright  picture  is  permissible, 
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mechanicians,  unless  the  right  has  been  expressly  reserved  at  the     I'*»t  V. 
time  of  publication,  and  in  the  absence  of  contrary  agreement  any      ^"^'^''^' 
person  acquiring  technical  plans,  drawings,  or  tracings  may  use 
them  for  the  purpose  of  erecting  buildings  or  other  structures,  but 
cannot  grant  the  like  right  to  others.    (Art.  57.) 

A  photographer  has  the  exclusive  right  of  reproducing,  multi-  Photographs, 
plying,  and  publishing  his  photographic  work  by  any  analogous 
process  (t),  but  in  the  case  of  portraits  and  other  photographs 
made  to  order  this  exclusive  right  belongs  to  the  person  to  whose 
order  the  photographs  were  made.  (Art.  59.)  Moreover,  in  order 
to  preserve  the  copyright  in  photographs  every  copy  must  bear  the 
name,  in  full,  and  address  of  the  photographer  or  the  publisher, 
with  the  year  of  the  publication  of  the  work.  (Art.  60.)  Photo- 
graphs are  only  protected  for  ten  years  from  the  date  of  publica- 
tion, except  that  this  period  will  be  extended  to  twenty-five  years 
in  case  the  photographs  are  published  in  a  collection  or  a  series  of 
pictures  having  an  artistic,  scientific,  or  historical  value;  and  if 
the  photographs  are  published  as  part  of  a  literary  work,  the  copy- 
right is  to  last  for  the  same  period  as  the  literary  work  itself. 
(Art.' 61.) 

The  following  do  not  infringe  the  copyright  in  a  photograph: — '  I"fri°g»- 
(1)  copies  made  for  personal  use;   (2)  exhibition  in  a  public  ex-  photographic 
hibition;   (3)  reproduction  in  an  independent  scientific  study  or  in  ""Py^S  *• 
a  work  of  an  educational  character,  the  photograph  only  being 
used  to  explain  the  text;   (4)  utilisation  for  industrial  purposes. 
(Art.  62.) 

The  rules  as  to  photographs  apply  equally  to  works  obtained  by 
analogous  prooesises.  The  source  must  be  acknowledged.  (Art.  19.) 

The  penalties  for  infringement  of  copyright  are  to  be  found  in  Remedies. 
Arts.  21  to  26  of  the  law.     The  infringer  is  liable  in  damages, 
and  infringing  copies — ^except  in  the  case  of  artistic  and  architec- 
tural works  (Art.  58) — may  be  confiscated  and  destroyed. 

The  Eussian  law,  like  the  German  law,  contains  provisions  Publishing 
regulating  contracts  between  authors  and  publishers,  and  their  ^■^^^'"^'' 
mutual  obligations.  Generally,  the  publisher  must  publish  within 
three  years  (Art.  68);  an  "edition  "  of  a  literary  or  artistic  work 
is  limited  to  1,200  copies,  and  of  a  musical  work  to  200  copies. 
(Art.  69.)  The  grant  of  the  right  to  publish  a  dramatic,  musical, 
or  dramatico-musical  work  includes  neither  the  right  of  public  per- 
formance nor  the  right  of  adaptation  to  instruments  of  mechanical 

(t)  This  Article  apparently  restricts  the  copyright  of  a  photographer  to 
the  prevention  of  piracy  by  photographic  methods. 
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.  literary  work  does  not  include  either  the  right  of  translation  or  the 
right  of  dramatising  a  literary  work,  or  vice  ^ersci.     (Art.  75.) 

Bights  of  Foreigners. 

By.  Art.  4  of  the  above  law  it  is  provided: — 

Copyright  is  recognised  (a)  in  the  case  of  works  published  (m)  in 
Russia,  in  favour  of  all  authors  and  their  representatives,  whatever 
be  their  nationality;  (b)  in  the  case  of  works  of  Russian  subjects 
published  abroad,  in  favour  of  their  authors  or  their  representa- 
tives," of  whatsoever  nationality;  (e)  in  the  case  of  unpublished 
works,  in  favour  of  all  authors  and  their  representatives,  whatever 
be  their  nationality. 

By  Arts.  32  and  44  respectively,  the  piracy  in  Russia  of  literary 
and  musical  works  published  abroad  is  forbidden,  unless  the  con- 
sent of  the  persons  entitled  to  the  copyright  by  virtue  of  the  law 
of  the  country  of  first  publication  be  obtained,  and  subject  to  the 
condition  that  the  period  of  protection  shall  not  exceed  that 
accorded  by  the  Russian  law.  There  is,  however,  no  similar  pro- 
vision with  regard  to  photographs . 

The  protection  thus  accorded  to  foreign  literary  and  musical 
works  is,  however,  much  curtailed  by  Art.  35,  already  alluded 
to  {x),  relating  to  translations,  the  effect  of  which  is  that,  as 
regards  literary  works  published  in  a  foreign  country,  these  may 
be  freely  translated  unless  the  consent  of  their  authors  is  required 
by  reason  of  any  treaty  between  Russia  and  a  foreign  State,  which 
treaty  must  not  grant  to  the  subjects  of  foreign  States  any  more 
extensive  rights  of  translation  than  those  accorded  to  Russians  by 
Art.  33  of  the  law(«/). 

Foreign  author^  have  suffered  considerably  in  the  past  from 
piracy  of  their  works  in  Russia.  Russia  is  not  a  party  to  either 
the  original  or  the  revised  Berne  Convention,  and  her  early  admis- 
sion to  the  Copyright  Union  is,  perhaps,  not  very  probable.  But 
the  law  of  1911  marks  a  considerable  step  towards  granting  in- 
creased protection  to  foreign  works,  and  although,  previously  to 
that  law,  Russia  refrained  from  entering  into  any  treaty  obliga- 
tions on  the  matter  of  copyright,  she  has  now  copyright  treaties 
with  France  (29th  November,  1911)  and  Germany,  '(28th  February, 
1913).     Negotiations  have  been  opened  up  wdth  a  view  to  a  like 

(«)  The  law  does  not  apparently  require  that  they  shall  be  first  published  in 
Eussia. 

((c)  Ante,  p.  463,  (j^)  'Ante,  p.  463. 
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treaty  between  Groat  Britain  and  Kussia,  but  for  the  moment  the      Part  v. 
negotiations  are  in  abeyance.  Russia. 


FINLAND. 

A  separate  and  distinct  law  was  enacted  for. Finland  on  the; 
15th  March,  1880,  on  the  right  of  the  author  and  the  artist  in 
the  produce  of  his  work.  The  following  is  the  substance  of  this 
law: — 

Art.   1.  The  author  of  a  writing  has  the  exclusive  right  of  Literary 
reproducing  it  by  printing  or  otherwise,  and  of  publishing  it  for  eopy"sW. 
circulation,   whether    it    exists  only  in  manuscript  or  has  been 
already  published,  and  also  of  disposing  of  this  right  of  publica- 
tion by  assignment  or  wiU. 

After  the  death  of  the  author  the  right  of  publication,  if  it  has 
not  been  transferred  to  any  person,  belongs  to  the  widow  and 
heirs,  according  to  the  law  respecting  matrimonial  rights  and 
successions . 

Art.  2.  For  the  application  of  this  law,  the  following  are  Definition, 
equivalent  to  writing :  technical,  geographical,  topographical, 
natural  history,  and  other  drawings  and  pictures  which  from  their 
principal  aim  cannot  be  considered  works  of  art;  also  musical 
compositions,  plans  of  buildings  and  other  architectural  drawings, 
drawn  by  the  author  on  his  own  account  or  to  the  order  of  another. 
It  is  permissible  to  build  from  a  published  plan. 

Art.  3.  In  the  case  of  published  works,  if  the  author  has  placed  Duration. 
his  true  name  on  the  title-page  or  any  other  usual  place,  the  right 
of  publication  recognised  by  Art.  1  lasts  during  the  author's  life 
and  fifty  years  after. 

If  the  work  has  not  been  published  in  the  life  of  the  author, 
or  if  a  published  work  does  not  bear  the  name  of  the  author  as 
aforesaid,  the  exclusive  right  of  republishing  lasts  for  fifty  years 
after  the  first  publication.  When  the  author  discloses  his  true 
name,  during  this  period,  on  a  new  edition,  or  by  a  notice  inserted 
three  times  in  the  general  papers  of  Finland,  the  period  fixed  in 
par.  1  of  this  article  applies  also  to  a  pseudonymous  or  anonymous 
work. 

Art.  4.  When  several  authors  have  jointly  contributed  to  a  Joint  works, 
work,  each  as  to  a  distinct  part,  the  one  who  publishes  the  work 
has  the  exclusive  right  of  republication  during  his  life,  and  his 
assigns  during  fifty  years  afterwards,  on  condition  that  he  places 
his  name  on  the  title-page,  or  some  other  usual  place. 

If  a  work  of  this  kind  has  been  published  by  several  piersons 
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or  by  a  firm,  or  if  the  person  who  publishes  it  has  not  been  regu- 
larly named,  the  exclusive  right  of  publication  lasts  for  fifty 
years  from  the  first  publication. 

The  right  of  publication  belonging  to  the  Imperial  University 
of  Alexander,  the  Society  of  Sciences,  and  any  other  association, 
has  the  same  duration. 

Art.  5.  The  right  given  by  Art.  4  to  the  publisher  of  the 
vi^hole  of  a  collaborative  work  is  not  to  stand  in  the  way  of  the 
exclusive  right  belonging  to  each  author,  in  the  absence  of  agree- 
ment to  the  contrary,  of  publishing  separately  or  under  another 
form,  his  portion  of  the  work  after  the  lapse  of  two  years  from 
the  first  publication  of  the  work  jointly  as  aforesaid. 

Art.  6.  When  a  work  has  been  published  simultaneously  in 
several  languages,  named  on  the  title-page,  it  is  considered  as 
composed  in  each  of  the  languages. 

A  native  author's  right  of  publication  includes  also  the  exclusive 
right  of  publishing  a  translation  of  it  in  a  national  language 
during  the  whole  period  of  protection,  and  in  any  other  language 
for  five  years  from  first  publication.  In  Finland,  Finnish  and 
Swedish  shall  be  considered  national  languages. 

If  on  the  title-page  of  the  writing  of  a  foreign  author  the 
right  of  translation  be  reserved,  this  right  lasts  for  five  years 
from  the  first  publication. 

Art.  7.  A  translator  has  the  same  right  in  his  translation  as 
the  author  of  an  original  work. 

Art.  8.  Any  person  who  without  authority  reproduces  or  causes 
to  be  reproduced  a  writing  by  printing  or  otherwise,  for  circula- 
tion, incurs  the  consequences  of  piracy  fixed  in  chap.  4. 

The  unauthorised  reproduction  of  a  writing  with  alterations, 
modifications,  or  additions,  not  sufficiently  essential  to  make  it 
a  new  work,  is  also  piracy. 

Art.  9.  The  following  are  not  considered  piracy:  — 

(a)  Literal  quotation  of  detached  parts  of  writings  or  musical 

compositions  already  published. 

(b)  The  insertion  by  way  of  specimen,  in  works  of  larger  size 

and  conceived  on  an  original  plan,  of  selections  of  prose, 
verse,  or  music  already  published,  to  a  limited  extent, 
or  of  short  extracts  from  larger  works,  or  of  isolated 
drawings  or  pictures. 

(c)  The  insertion  of  email  Vorks,  extracts,  taot'oeaux  of  music, 

drawings,  or  pictures  of  that  kind,  already  published  by 
other  authors,  in  school  books,  manuals,  collections  of 
soDigs  or  hymns,  and  other  ooUectione  or  arrangements 
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intended  for  instruction,  lOducation,  pious  exercises,  or     Pakt  V. 
an  J  other  special  literary  obj'eot.  Fl^aAND. 

(d)  The  reproduction  of  a  fragment  lof  poetry  already  published 

jointly  with  or  as  wordte  to  a  fragment  of  music,  unless 
the  verses  were  exolusively,  intended  to  serve  as  words 
for  an  opera  or  oratorio. 

(e)  The  reproduction  in  a  newsip^jper  or  a  review  of  isolated 

articles  or  communications,  extracted  from  another 
periodical,  except,  however,  novels  and  scientific  and 
literary  articles  the  reproduction  of  which  has  been 
reserved. 

In  all  the  foregoing  oases  the  original  work  from  which  the 
extract,  &c.  is  taken  must  be  clearly  indicated. 

Art.  10.  Any  person  may,  subject  to  the  special  regulations 
made  on  that  subject,  reproduce  laws  and  general  orders,  reports 
and  notices  ofEcially  published,  the  decisions  of  the  Courts  and 
otlier  authorities,  and  all  other  official  documents  of  every  kind. 

Art.  11.  Sermons,  lectures,  and  other  analogous  addresses  de- 
livered for  purposes  of  instruction,  education,  or  amusement,  form 
the  subject  of  copyright  on  the  same  grounds  as  other  works  of 
literature]  but  speeches  and  debates  at  the  sittings  of  the  Land 
Tag,  at  synods  and  parish  or  communal  assemblies,  at  electoral 
or  other  public  meetings,  are  subject  to  Art.  10. 

Art.  12.  No  dramatic  work  not  yet  published  in  print,  may  Dramatic 
be  represented  on  the  stage  without  the  consent  of  the  author  ^orks. 
or  other  person  entitled  to  copyright.  When  the  work  has  been 
printed  and  published  with  the  name  of  the  author  properly  given, 
and  the  exclusive  right  of  public  representation  reserved,  this 
right  belongs  to  the  author  during  his  life  and  to  his  representa- 
tives for  fifty  years  after  his  death.  The  simple  reading  in 
public  without  scenic  accessories  is  not  a  public  representation. 

Anyone  who  has  lawfully  translated  or  arranged  a  dramatic 
work  for  the  stage,  has  for  himself  and  his  representatives  the 
same  copyright  of  the  public  representation  of  his  translation 
or  arrangement.  There  is  a  like  right  over  the  public  repre- 
sentation of  music  composed  for  the  purpose  of  being  performed 
as  an  accompaniment  of  a  scenic  representation. 

Art.  13.  When  the  first  representation  on  the  stage  of  an  un-  Posthumous 
published  work  referred  to  in  Art.  12  takes  place  after  the  death  dramatic 

Tvorks 

of  an  author  and  under  his  name,  or  during  his  life  but  without 
the  author's  name  being  then  or  afterwards  given,  as  mentioned 
in  Art.  3,  the  copyright  fixed  in  Art.  12  shall  last  for  fifty 
years  fram  the  first  reprsfientation  of  an  unptinted'  work,  or  from! 
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FmLAND.      py(-   ^  print  without  the  proper  reservation  of  the  right  of 
representation. 

Art.  14.  Copyright  sanctioned  by  Arts.  12  and  13  may  be 
transferred  to  several  persons  at  the  same  time.  If  the  exclu- 
sive right  of  representation  be  assigned  and  the  assignee  does  not 
exercise  it  during  five  consecutive  years,  the  right  returns  to  the 
person  to  whom  copyright  belongs  under  the  foregoing  provisions. 

Art.  15.  An  artist  has  the  exclusive  right  of  reproducing  his 
drawings,  paintings,  or  plastic  works  by  the  same  artistic  process 
for  the, purposes  of  sale  and  assignment  of  the  right. 

An  artist  has  also  the  exclusive  right  of  causing  his  work  to 
be  reproduced  by  copper  or  steel  engraving  or  etching,  by  litho- 
graphy or  any  other  analogous  means,  or  further  by  oleography, 
casting,  photography,  or  any  other  process  of  the  same  kind  and 
of  multiplying  reproductions. 

The  right  recognised  to  the  artist  as  aforesaid  belongs  to 
him  during  his  life,  to  his  widow,  and  his  heirs  for  fifty  years 
afterwards. 

The  same  right  also  belongs  to  any  person  who  reproduces  by 
copper  engraving,  lithography,  wood  engraving,  or  any  other 
analogous  artistic  process,  a  work  of  art  in  which  no  exclusive 
right  is  subsisting,  without  prejudice  to  the  right  of  any  other 
person  to  make  a  reproduction  of  the  same  original  by  the  same 
or  an  analogous  process. 

Art.  16.  The  reproduction  of  a  work  of  art  is  not  rendered 
lawful  by  the  fact  that  it  is  executed  on  a  larger  scale,  or  in  a 
different  material,  or  with  non-essential  modifications,  suppres- 
sions, or  additions. 

Reproduction  of  drawings  or  paintings  in  a  plastic  art  and  vice 
versa  is  permissible. 
Photographs.  Art.  17  Any  person  who  takes,  not  to  order,  a  photograph 
from  nature,  or  from  a  work  of  art,  the  reproduction  of  which 
is  permitted,  has  for  five  years  the  exclusive  right  of  reproducing 
this  photograph  for  purposes  of  sale  by  means  of  photography, 
on  condition  that  each  copy  bears  his  name  and  the  date  of  the 
year  when  the  first  photograph  was  taken. 

When  a  photograph  is  taken  to  order,  it  cannot  be  reproduced, 
except  with  the  consent  of  the  person  giving  the  order. 

Art.  18.   The  foUoAving  are  not  considered  piracies:  — 

(1)  The  reproduction  of  a  work  of  art  belonging  to  the  State 
or  exposed  in  a  public  place. 


Not  piracy. 
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(2)  The  representation  of  a  work  of  art  in  scientific  or  edifca-      PIbt  V; 

tional  works.  FtirtANri. 

(3)  The  use  of  a  work  of  art  as  a  model  by  manufacturers  or 

workmen  in  the  construction  and  ornamentation  of  furni- 
ture or  other  goods  of  practical  use. 

(4)  The  reproductions  of  works  of  art  by  pupils  for  the  pur- 

poses of  study. 

The  penalties  for  infringement  are  fine,  damages  and  confisca-  Remedies, 
tion  of  piracies   (Art.   19),  and  criminal  proceedings  must  be 
taken  within  two  years  from  the  offence.     (Art.  27.) 

Assignments  must  be  in  writing,  and  a  simple  licence  to  publish  Assignments, 
only  carries  the  right  of  publishing,  without  alteration,  a  single 
edition  of  1,000  copies.     (Art.  28.) 

All  periods  fixed  by  the  law  to  run  from  death,  publication  or 
representation  are  to  be  reckoned  from  the  1st  January  following. 
(Art.  29.)  As  against  the  author,  his  widow  and  his  heirs,  un- 
published manuscripts  may  not  be  taken  in  execution,  but  when 
a  work  has  been  published  or  the  copyright  assigned,  creditors 
may  take  the  profits  in  execution.     (Art.  30.) 

Rights  of  Foreigners. 

Art.  32  of  the  above  law  is  as  follows: — 

"  The  provisions  of  this  law  apply  to  (1)  the  works  of  Finnish 
authors  and  artists  wherever  they  are  published;  (2)  the  works 
of  foreign  authors  and  artists  residing  in  Finland  and  publishing 
theii'  works  there.  The  law  may  also  be  declared,  by  the  Emperor 
and  Grand  Duke  applicable  in  whole  or  in  part,  on  condition  of 
reciprocity,  to  the  works  of  artists  and  authors  of  a  foreign  country 
with  which  there  may  be  treaties  on  the  subject." 

It  does  not  appear  that  the  Russian  treaties  with  France  and 
Germany  (z)  extend  to  Finland. 


GSEECE. 

Copyright  in  Greece  is,  except  as  to  dramatic  works,  regulated 

by  Arts.  432  and  433  of  the  Penal  Code  of  1833',  and  by  the 

provisions  as  to  deposit  contained  in  the  law  of  24th  November, 

1867,  as  modified  by  the  law  of  29th  March,  1910.     Art.  432 

of  the  Penal  Code  is  as  follows: — 

Art.  432.  Any  person  who  reproduces  by  printing  or  in  any  Penalties 
■'    '■  ^  for  piracy. 

(z)  Ante,  p.  466. 
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other  waj,  or  puts  in  circulation  books  or  other  printed  writings, 
musical  compositions,  engravings,  geographical  drawings  or  charts, 
without  the  consent  of  the  author,  of  the  producer  of  the  work, 
the  publisher  or  their  assigns  or  heirs,  without  the  addition  of 
some  novel  shape  or  form,  during  a  period  of  fifteen  years  from 
the  date  of  publication  (with  a  reservation  for  cases  where  a 
longer  privilege  has  been  granted) ;  or  any  person  who  within  such 
period  retails  piracies  or  imitations  so  made  by  others  against  the 
law,  of  works  of  art  or  of  the  intellect,  is  punishable  with  a  fine 
of  200  to  2,000  drachmas,  except  when  the  privilege  in  question 
declares  a  special  penalty. 

In  every  case  the  circulation  of  the  pirated  articles  is  to  be 
stopped  by  seizure  on  the  demand  of  the  person  injured,  who,  on 
the  day.  when  the  conviction  has  become  final,  has  the  right  of 
disposing  of  the  articles  seizsed. 

By  Art.  1  of  the  law  of  1910,  replacing  Art.  3  of  a  law  of 
the  24th  November,  1867,  two  copies  of  every  book  must  be  de- 
posited by  the  printer  for  the  use  of  the  National  Library,  one 
copy  for  the  library  of  Parliament,  and  one  copy  for  the  local 
public  library.  Failure  to  make  these  deposits  does  not,  how- 
ever, invalidate  the  copyright,  but  is  visited  with  a  fine. 

A  law  of  the  11th  December,  1909,  has  been  passed  for  the 
protection  of  theatrical  works.  Under  this  law  the  author  of  an 
original  theatrical  work,  or  the  trajisiiator  or  adapter  of  a  foreign 
or  classical  work,  has  the  sole  right  of  publishing  or  publicly  per- 
forming the  work  during  the  life  of  the  author  and  for  forty  years 
after  his  death  (Arts.  1  and  2),  or  in  the  case  of  collaborations 
for  forty  years  after  the  death  of  the  last  surviving  author. 
(Art.  3.) 

Copyright  in  a  dramatic  work  is  infringed  (a)  by  the  repre- 
sentation of  the  whole  of  the  theatrical  work,  whether  published 
or  not,  in  a  theatre  or  public  hall,  by  a  troupe  of  actora  or  amateurs, 
without  the  jDrevious  written  consent  of  the  author,  or  his  heirs 
or  assigns,  or  (b)  by  the  representation  of  a  theatrical  work 
organised  by  the  j)erformers  when  the  title  or  the  book  has  been 
appropriated  or  modified,  or  the  names  of  the  characters  altered, 
or  the  name  of  the  author  has  been  omitted  from  the  programmes. 
(Art.  9.) 

In  the  event  of  infringement  by  performance  the  owner  of 
the  copyright  can  claim  12  per  cent,  of  the  receipts  (Art.  7),  and 
the  performers  and  managers  are  liable  to  fine  and  damage-s. 
(Arts.  10  and  12.)  An  injunction  may,  also  be  granted. 
(Art.  11.) 
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Rights  of  Foreigners. 


Part  V. 
Gbeecb. 

Art.  433  of  the  Code  Penal  is  as  follows: —  Foreigners. 

"  The  dispositions  of  the  previous  article  {i.e.,  432,  ante)  apply 
further  (1)  in  favour  of  a  foreigner  who  has  not  obtained  a  privi- 
lege in  Greece,  but  only  when  the  country  of  such  foreigner 
grants  the  same  protection  to  Greek  subjects;  (2)  to  all  other 
inventions,  works,  or  products  of  science  or  art,  in  so  far  as  they, 
are  protected  by  privileges  granted  in  Greece,  against  all  in- 
jurious imitation." 

Art.  14  of  the  law  of  11th  December,  1909,  is  as  follows:  — 

"  The  protection  granted  by  this  law  may  be  extended  fco 
theatrical  works  belonging  to  foreign  authors  and  played  in  Greece 
in  a  foreign  language  upon  the  basis  of  reciprocity  established 
by  special  international  treaty  and  ratified  by  royal  decree." 

Theoretically,  Art.  433  of  the  Penal  Code  ought  to  have  the 
effect  of  protecting  the  works  of  the  citizens  of  several  European 
countries,  but  it  is  believed  that,  practically,  foreigners  can  obtain 
little  or  no  protection  against  piracy  of  their  literary  and  artistic 
works  in  Greece.  As  regards  the  right  of  public  performance 
under  the  law  of  11th  December,  1909,  France  concluded  a  treaty 
with  Greece  on  the  22nd  April,  1912,  but  Greece  has  no  other 
treaty  obligations  on  the  subject  of  copyright. 


BOUMANIA. 

Some  doubt  existed  at  one  time  as  to  whether  the  Roumanian 
Constitution  of  1866  had  not  the  effect  of  repealing  the  Press 
law  of  the  13th  April,  1862,  which  contained  provisions  pro- 
tecting copyright.  This  doubt  was,  however,  set  at  rest  by  a 
decision  of  the  Court  of  Cassation  in  the  year  1893,  which  held 
that  the  Presis  law  of  1862  still  remained  in  force,  and  it  is  by 
this  law  that  copyright  in  Roumania  is  governed  at  the  present 
day.  This  law  is  almost  identical  with  the  French  law  of  the  19th 
July,  1793,  and  its  chief  provisions  are  as  follows: — 

Art.  1 .  Authors  of  every  kind  of  writing,  composers  of  music,  Duration, 
or  .draughtsmen  who  have  their  pictures  or  drawings  lithographed, 
shall  enjoy  during  their  life,  as  property,  the  exclusive  right  of 
reproducing  and  selling  their  works  throughout  the  princi- 
pality {a),  or  of  transmitting  this  property  to  others,  the  right 
being  recognised  by  the  laws  in  force. 

(a)  Roumania  is  now  a  Idngdom. 
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Pabt  V.  Ji^ff    2.  Their  heirs  or  assigns  shall  enjoy  this  right  for  ten 

ODMA^tiA.    yga^j-s  after  the  death  of  the  author  or  composer  (&). 
Newspapers.        A.rt.  3.  Newspapers  and  other  periodicals  are  the  property  of 
the  persons  or  societies  publishing  them:  their  right  of  property  is 
secured  according  to  the  terms  of  the  foregoing  articles. 

Articles  which  the  author  or  proprietor  wish  to  protect  from 
production  by  other  papers  must  carry  at  the  commencement  a 
notice  that  reproduction  is  forbidden .  This  refers  only  to  literary 
and  scientific  articles. 

Art.  4.  Dramatic  compositions  cannot  in  the  periods  mentioned 
be  represented  in  any  theatre,  or  published,  without  the  consent 
of  the  author. 

Art.  5.  Translations  are  not  comprised  in  the  foregoing  enume- 
ration, except  the  text  of  a  translation  from  the  original  text. 
Also  extracts  made  from  writings  introduced  in  lectures  or  com- 
mentaries with  the  aim  of  instructing  the  public  on  the  value  of 
these  writings  are  not  infringements  of  the  rights  of  another. 

The  penalties  for  infringement  are:  (1)  confiscation  of  piracies 
foiT  the  benefit  of  the  author;  (2)  a  fine  to  be  paid  by  the  pirate 
equal  to  the  price  of  1,000  copies  of  the  original  edition;  and 
(3)  a  fine  to  be  paid  by  every  vendor  of  the  piracy,  equal  to 
the  price  of  100  copies.  (Arts.  6,  7,  and  8.)  The  Penal  Code 
of  1864  also  makes  piracy  a  criminal  offence. 

Art.  9  of  the  law  of  1862  required  a  deposit  of  copies  in  order 
to  secure  copyright,  but  this  Article  has  been  repealed  by  a  law 
of  the  19th  March,  1904,  which,  whilst  requiring  deposit  of  five 
copies  in  all  for  the  benefit  of  certain  libraries,  visits  failure  to 
do  so  with  a  fine,  and  not  with  forfeiture  of  the  oopyright. 


Penalties. 


Formalities. 


Rights  of  Foreigners. 

By  Art.  11  of  the  Press  law  of  1862  it  is  enacted: — 
"All  these  rights  are  secured  to  authors,  composers,  draughts- 
men, and  translators  of  foreign  countries  which  reciprocally  secure 
literary  property  within  their  territory." 

The  probable  effect  of  this  Article  is  to  secure  protection  to 
the  works  of  foreigners  only  in  the  event  of  a  treaty  subsisting 
between  their  country  and  Roumania.  Such  treaties  have  been 
effected  by  Italy  .(Sth  December,  1906),  France  (6th  March,  1907), 
Austria  (2nd  March,  1908),  and  Belgium  (10th  April,  1910). 


(&)  Ten  years  after  the  death  of  the  autlior  every  wort  becomes  public 
property,  and  anyone  may  reproduce  the  same  by  printing,  sculpture,  or 
lithography. 
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Va!rt  V. 


Servia  has  no  law  on  copyright,  though  as  long  ago  as  1844  Servia. 
it  was  provided  in  the  Servian  Civil  Code  of  that  year  that  a 
regulation  should  be  made  conoerning  the  publication  of  books  and 
the  relations  between  authors  and  publishers. 

Servia  has  a  treaty  with  France  on  the  subject  of  copyright 
dated  the  5th  January,  1907. 


BULGARIA. 

Bulgaria  has  no  law  on  copyright,  nor  has  she  entered  into  any  Bulgaria, 
copyright  treaties. 

MONTENEGRO. 

This  country'  has  no  special  law  on  copyright,  but  literary  and 
artistic  property  is  protected  under  the  common  law  and  the  Civil 
Code  of  1888.  In  the  year  1893  Montenegro  became  a  party  to 
the  Berne  Convention,  but  she  retired  in  the  year  1900,  "from 
motives  of  economy."  She,  however,  has  a  copyright  treaty  with 
Italy,  dated  the  27th  November,  1900,  and  another  with  France, 
dated  24th  January,  1902. 

CHINA. 

The  first  and  only  copyright  law  in  China  is  dated  the  18th 
December,  1910  (c),  the  law  being  modelled  somewhat  on  the  lines 
of  the  Japanese  law  on  the  subject. 

Art.   1   of  this  law  defines  copyright  as  the  exclusive  right  Subjects  of 
of  reproducing  any  object  covered  by  the  expression  "  work,"  ''"P^"^  *■ 
and  the  same  Article  contains  a  list  of  objects  which  may  be 
regarded  as  "  works,"  namely,  "writings,  pictures,  models,  photo- 
graphs, engravings,  prints,  and  plastic  works." 

The  law  does  not  expressly  grant  "performing  rights,"  and,  Performing 
apparently,  dramatic  and  musical  works  are  only  protected  as  "^   ^" 
"  writings." 

Registration,  with  deposit  of  two  copies  of  the  work  with  the  Formalities. 
Minister  of  the  Interior,  is  necessary  in  order  to  secure  the  copy- 
right.    (Arts.  2,  3,  4.) 

The  period  of  copyright  protection  is  for  the  life  of  the  author,  period  of 
and  upon  his  death  it  passes  to  his  heirs  for  a  period  of  thirty  protection. 

(e)  "lie  Droit  d'Auteur,"  1912,  p.  117. 
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years,  provided  the  heirs  register  their  claim.  (Arts.  5,  14,  20.) 
In  the  case  of  photographs,  however,  the  period  of  protection  is 
onlj,  ten  years,  except  for  photographs  inserted  in  "writings." 
(Art.  10.)  In  the  case  of  coUahorations,  the  copyright  belongs  to 
each  author  during  his  life,  and  after  his  death  passes  to  his  heirs 
for  thirty  jea.m(d).  (Art.  6.)  Posthumous  works,  and  works 
published  in  the  names  of  authorities,  educational  bodies,  com- 
panies, and  corporations,  are  protected  for  thirty  years. 
(Arts.  7,  8.)  The  same  period  is  allowed  for  anonymous  publi- 
cations, unlese  the  identity  of  the  author  is  revealed.  (Art.  9.) 
Annual  periods  are  to  be  reckoned  from  the  date  of  registration. 
(Art.  11.)  The  law  contains  rules  as  to  the  procedure  to  be 
followed  to  register  a  work.      (Arts.   16  to  23.) 

In  the  case  of  commissioned  works  for  valuable  consideration, 
the  copyright  belongs  to  the  person  giving  the  commission. 
(Art.  26 .)  In  the  cose  of  a  speech  or  lecture,  the  copyright  belongs 
to  the  person  who  delivers  the  same,  even  if  ihe  is  not  its  author, 
but  the  person  who  delivers  the  speech  or  lecture  may  agree  to 
the  contrary.  (Art.  27.)  In  the  case  of  translations  from  foreign 
works  into  Chinese,  the  copyright  belongs  to  the  translator,  but 
he  cannot  prevent  others  from  making  similar  translations.  Trans- 
lations which  do  not  essentially  differ  are  not  entitled  to  any 
protection.  (Art.  28.)  An  adapter  likewise  obtains  the  copy- 
right in  his  adaptation.  (Art.  29.)  Various  works  are  excluded 
from  the  benefit  of  copyright,  such  as  laws  and  official  publi- 
cations: articles  and  items  published  in  newspfipers  relating  to 
politics  or  news  of  the  day:  and  spieeches  made  at  public  meet- 
ings. (Art.  31.)  Copyright  ceases  (a)  upon  the  expiration  of 
the  period  of  protection,  (b)  upon  the  death  of  the  author  without 
heirs,  (c)  if  the  author  permits  free  reproduction  of  his  work. 
(Art.  32.) 

Copyright  in  any  registered  work  is  infringed  by  any  act  of 
copying,  reproducing,  or  falsifying  the  work  (Art.  33),  and  the 
publication,  without  authority,  of  a  key  to  any  school  book  is  for- 
bidden. (Art.  37.)  It  is,  however,  permissible  (a)  to  collect 
extracts  from  various  authors,  to  be  used  for  schools  or  for  general 
use  B/S  memory  aiders;  (b)  to  make  extracts  from  the  works  of 
another  for  the  purj)0ee  of  explaining  or  criticising  such  works; 
(c)  to  make  engravings,  prints,  or  plastic  copies  from  pictures, 
and  vice  'Dersw.  In  all  these  cases,  however,  the  source  must  be 
acknowledged.     (Art.  39.)    An  infringer  is  liable  to  a  fine  and 


(rf)  It  is  difficult  to  see  how  this  provision  can  work. 
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pajmenl  of  damagtes,  and  all  proceedings  for  infringement  of     ^**^  ^■ 
copyright  must  be  commenced  within  two  years.    (Art,s.  40  to 50.)       ^^^"^^ 


Rights  of  Foreigners. 

The  above  -law  seems  to  make  no  distinction  between  Chinese 
and  foreigners,  and  any  person  publishing  a  work  in  China  and 
complying  with  the  formalities  iprescribed  by,  the  law  can, 
apparently,  obtain  copyright  protection  in  China.  Works  pub- 
lished in  foreign  countries  do  not  apptear  to  receive  any  protection 
under  the  Chinese  law.  In  the  openiports  the  mixed  tribunals  can 
be  invoked,  but  it  is  doubtful  how  far  they  would  protect  authors. 
If,  howevex,  the  offenders  are  foreigners  lestablished  in  China, 
they  can  be  sued  before  the  consular  Court  of  their  country.  A 
British  Order  in  Council  of  1904  (replacing  an  earlier  Order  of 
1899),  as  modified  by  a  further  Order  in  Council  of  the  11th 
February,  1907,  provides  that  any  act  which  if  done  in  the  United 
Kingdom  or  in  a  British  possession  would  be  an  infringement  of 
copyright  shall,  if  done  by  a  British  subject,  or  by  a  native  in 
China  or  Corea,  be  an  offence  against  that  Order,  and  be  punish- 
able with  fine  or  imprisonment,  pirovided  the  offence  be  com- 
mitted against  the  property  of  a  British  subject  or  of  a  native 
or  the  subject  of  a  foreign  State  with  which  reciprocal  relations 
exist  (e).  The  United  States,  in  the  year  1903,  concluded  a  copy- 
right treaty  with  China,  but  the  same  is  believed  to  be  of  little 
value  (/).  In  1908  the  United  States,  and  in  1909,  France,  con- 
cluded treaties  with  Japan  whereby  Japan's  copyright  law  is 
extended  to  places  where  that  country  has  extra-territorial  juris- 
diction . 

JAPAN. 

Copyright  in  JaJpan  is  regulated  by  a  law  of  3rd  March,  1899, 
as  amended  by  a  law  of  14th  June,  1910,  replacing  an  earlier  law 
of  28th  December,  1877.  The  principal  provisions  of  the  law 
are  as  follows  (g) : — 

Art.  1.  The  exclusive  right  of  reproducing  writings,  speeches,  Law  of  3rd 
paintings  and  designs,  sculptures,  works  of  architecture  (h),  plastic     ^^'^^'  ^^^^' 
works,  photographs,  and  other  works  in  the  literary,  scientific,  or 
artistic  domain  belongs  to  the  author. 

(e)  Such  reciprocal  relations  exist  between  France  and  Great  Britain. 

C/)  See  United  States  of  America,  post. 

Iff)  From  "  Le  Droit  d'Auteur,"  1899. 

(A)  Works  of  architecture  were  added  by  the  law  of  1910, 
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Copyright  in  a  literary  or  scientific  work  includes  the  right  of 
translation,  latid  in  la  dramatic  or  musical  work  the  right  of  publica- 
tion, representation,  and  performance. 

Art.  2.  Copyright  is  transferable. 

Art.  3.  Copyright  in  a  published  work  lasts  for  the  life  of  the 
author  and  thirty  years  after  his  death.  In  the  case  of  collabora- 
tions it  lasts  for  thirty  years  from  the  death  of  the  survivor. 

Art.  4.  Copyright  in  posthumous  works  lasts  for  thirty  years 
from  the  first  publication,  representation,  or  performance.  The 
period  is  the  same  in  the  case  of  anonymous  or  piseudonymous 
works,  except  that  they  are  entitled  to  full  protection  if  the  authors 
register  their  true  names. 

Art.  6.  Works  belonging  to  public  bodies,  educational  or 
religious  establishments,  companies  or  corporations,  are  protected 
for  thirty  years  from  first  publication,  representation,  or  per- 
formance . 

Art.  7.  The  right  of  translation  lapses  if  the  author  or  his 
assigns  fail  to  publish  a  translation  within  ten  years.  If  during 
this  period  an  author  publishes  a  translation  in  a  language  for 
which  protection  is  claimed,  his  right  of  translation  does  not  lapse 
so  far  as  concerns  that  language. 

Art.  8.  The  term  of  copyright  in  the  case  of  works  published 
in  a  series  of  volumes,  is  reckoned  from  the  date  of  each  volume; 
but  in  the  case  of  works  published  in  parts  the  term  is  reckoned 
from  the  last  part,  unless  three  years  or  more  elapse  between  the 
parts. 

Art.  9.  In  calculating  the  periods  above  referred  to  no  account 
is  to  be  taken  of  the  residue  of  the  year  in  which  the  author  dies, 
or  of  the  year  in  A\hich  the  work  is  published,  represented',  or 
performed. 

Art.  10.   Copyright  is  lost  in  default  of  heirs. 

Art.  11  (as  amended  by  the  law  of  1910).  The  following  are 
not  the  subject  of  copyright:  (1)  laws,  ordinances,  and  official 
publications;  (2)  information  and  ne^\s  of  the  day  inserted  in 
newspapers;  (3)  speeches  and  arguments  before  the  courts  or  in 
deliberative  assemblies  and  political  meetings. 

Art.  12.  The  publisher  or  performer  of  an  anonymous  or  pseu- 
donymous "work  safeguards  the  rights  of  the  author  and  his  assigns, 
unless  the  author's  true  name  be  registered . 

Art.  13.  Copyright  in  collaborations  belongs  to  all  the  authors. 
In  case  the  parts  of  the  work  are  not  distinct,  the  right  of  any  one 
opposed  to  the  publication,  representation,  or  performance  can,  on 
payment  of  its  value,  be  acquired  by  the  others,  in  the  absence  of 
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contrary  agreement,  but  the  name  of  the  op'posing  author  may  not     Paet  V. 
then  be  put  on  the  work  against  his  will.    If  the  several  parts  of       ^^^z^^- 
the  work  be  distinct,  the  several  authors  may.  each  publish,  repre- 
sent, or  perform  their  distinct  parts  in  case  any  of  the  others  are 
opposed  to  the  publication,  representation,  or  performance  of  the 
common  work,  and  in  the  absence  of  contrary  agreement. 

Art.  14.  Any  one  making  a  lawful  compilation  from  the  works  Compila- 
of  various  authors  is  to  be  considered  the  author  of  the  compilation  *'""*■ 
and  to  have  copyright  in  the  whole  work,  without  prejudice  to  the 
copyright  of  the  various  authors  in  their  respective  portions. 

Art.  15.  {as  amended  by  the  law  of  1910).  In  default  of  legal  Eegistration. 
registration  the  rights  of  successors,  assignees,  and  mortgagees 
cannot  be  exercised  as  against  third  persons.  The  author  of 
an  anonymous  or  pseudonymous  work  may  register  his  true 
name.  Rules  as  to  registration  are  to  be  made  by  ordinance  (i). 
(Art.  16.) 

Art.  17.  Unpublished  works  are  not  subject  to  execution  by 
creditors  without  the  consent  of  the  author  or  his  assignee. 

Art.  18.  An  assignee  may  not,  without  the  author's  consent, 
alter  the  name  or  appellation  adopted  by  the  latter  or  modify  the 
title  of  the  work  or  correct  the  work  itself. 

Art.  19.  Neither  the  addition    of    the    marks   called  "  Kun-  Notes,  cor- 
ten  "  (fc),   interlineary   translations,   punctuations,   critical' notes,  sections,  &o. 
appendices,  plans,  designs,  and  other  corrections,  additions,  sup- 
pressions, and  alterations  of  the  original  work,  nor  the  adaptation 
of  the  work,  create  copyright  specially  in  these  modifications, 
unless  works  of  this  character  can  be  considered  new  works. 

Art.  20  (as  amended  by  the  law  of  1910).  Articles  in  news-  Newspaper 
papers,  with  the  exception  of  stories  and  novels,  and  works  belong-  ^^*"''®^- 
ing  to  the  domain  of  literature,  science,  or  art,  can  be  reproduced, 
with  acknowledgment  of  source,  unless  the  right  of  reproduction 
is  expressly  reserved. 

Art.  21  (as  amended  by  the  law  of  1910).  Any  one  lawfully  Translations, 
translating  a  work  enjoys  copyright  in  his  translation,  without  tr(ms°&o!" 
prejudice  to  the  rights  of  the  author  of  the  original. 

Art.  22.  Whoever  lawfully  reproduces  an  artistic  work  by  a 
different  art  to  that  employed  in  the  original  has  copyright  in 
his  reproduction. 

(«)  See  post. 
:  (A)  "  Kun-ten  "  are  marks  facilitating  the  reading  of  Chinese  texts.     Like- 
wise the   interlineary   translations   and   punctuations   only   apply   to   Chinese 
characters. 
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___^^^^ lated  from  the  date  of  publication,  or  from  the  taking  of  the 

Photographs,  negative  if  it  be  not  published. 

Any  one  lawfully  reproducing  a  work  of  art  by  photography 
enjoys  copyright  as  long  as  the  copyright  subsists  in  the  original 
work,  without  prejudice  to  any  agreement  between  the  parties 
concerned. 

Art.  24.  If  photographs  be  made  specially  for  the  purpose 
of  being  inserted  in  a  literary  or  scientific  work,  the  copyright 
belongs  to  the  author  of  the  work  and  subsists  as  long  as  the 
work  itself  is  protected. 

Art.  25.  The  right  to  reproduce  photographic  portraits  belongs 
to  the  person  who  hae  ordered  them. 

Art.  26.  The  provisions  as  to  photographs  are  applicable  to 
works  obtained  by  an  analogous  process. 

Art.  27.  Regulations  may  be  made  with  regard  to  the  publica- 
tion, representation,  and  performance  of  unpublished  works  the 
proprietors  of  which  are  unknown  (?) . 

Art.  29.  Any  one  infringing  copyright  must  make  reparation 
in  accordance  with  the  provisions  of  this  law  and  those  of  the 
Civil  Code,  Book  II.,  chap.  5. 

Art.  30.  The  following  are  not  piracies  of  published  works: 

(1)  reproduction  otherwise  than  by  a  mechanical  or  chemical  pro- 
cess and  without  any  intention  of  publishing  the  reproduction; 

(2)  making  extracts  and  citing  passages,  provided  the  quotations 
are  kept  within  legitimate  limits;  (3)  selecting  and  collecting 
small  portions  within  legitimate  limits,  intended  for  the  use  of 
schools,  for  a  reading  book  or  a  course  of  ethics;  (4)  introducing 
phrases  extracted  from  a  literary  or  scientific  work  into  a  dramatic 
work,  or  to  serve  as  the  libretto  of  a  musical  work;  (5)  inserting  in 
a  literary  or  scientific  work,  artistic  productions  to  explain  the 
text,  and  fice  versa;  (6)  reproducing  by  plastic  art  a  painting  or 
work  of  draughtsmanship,  and  vice  versa. 

In  the  above  cases  the  source  must  be  clearly  indicated. 

Art.  31.  Any  one  importing  piracies  with  the  object  of  selling 
and  circulating  the  copies  within  the  Empire  is  to  be  treated 
as  a  pirate. 

Art.  32a.  Any  one  publishing  a  collection  of  solutions  of  prob- 
lems intended  for  classical  exercises  is  to  be  treated  as  a  pirate. 


Piracy  and 
the  remediea 
therefor. 


(I)  By  ordinance  of  28th  June,  1899,  any  person  desiring  to  take  advantage 
of  this  provision  must  advertise  Ms  intention  in  the  "  Official  Gazette  "  and  in 
at  least,  four  principal  Tokio  newspapers  and  in  a  newspaper  of  the  author's 
domicile,  if  known.  Publication  can  then  be  made  if  the  author  be  not  dis- 
covered within  six  months. 
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Art.  32b  (new  Article  under  law  of  1910).  Any  one  repro-      Pabt  V. 
dueing  or  publicly  performing  the  work  of  another  by  means  of       ^^^^^- 
cinematography  shall  be  guilty  of  piracy. 

Art.  33.  Any  one  who,  in  good  faith  and  without  fault  on  his 
part,  commits  a  piracy  and  makes  profits  to  the  detriment  of  third 
persons,  must  make  restitution  of  these  profits. 

Art.  34.  One  of  several  co-proprietors  of  copyright  may  sue 
for  infringement  without  the  consent  of  the  others,  and  recover 
his  proportion  of  damages  or  profits. 

Art.  35.  In  a  civil  action  there  is  a  •prima,  facie  presumption  Presump- 
that  the  person  whose  najne  appears  on  the  work  as  such  is  its  a'uaorship 
author,  and  in  the  case  of  an  anonymous  or  pseudonymous  work, 
that  the  publisher  named  on  the  title-page  of  the  work  is  the 
true  publisher.  In  the  case  of  an  unpublished  dramatic  or  musical 
work,  the  person  who  is  named  as  its  author  in  the  announcement 
of  the  performance,  or,  if  no  one  is  no  named,  the  organiser  of 
the  performance  is,  prima  facie,  the  author  of  the  piece. 

Art.  36.  When  a  civil  or  criminal  action  has  been  commenced  Precau- 
for  piracj',  tlie  Court  may,  at  the  request  of  the  plaintiff,  with  or  measures, 
without  taking  security,  forbid  the  sale  and  circulation,  or  seize 
or  suspend  the  execution  or  performance  of  a  work  suspected  of 
being  a  piracj'-.     If  at  the  trial  the  work  is  pronounced  to  be 
no  piracy,  the  plaintiff  will  be  civilly  liable  in  damages. 

Arts.  37  to  43  provide  penalties  of  varying  amount  for  the  Penalties, 
several  offences  under  the  statute.     Piracies  and  all  plant  used 
exclusively  in  the  production  of  infringements  are  to  be  con- 
fiscated, but  only  if  they  belong  to  the  infringer,  the  printer,  or 
the  person  who  sells  or  circulates  the  piracies. 

Civil  or  criminal  proceedings  must  be  commenced  within  two  Limitation 
/■     \         f  i    ,      AC  \  of  actions, 

years  (to).      (Art.  45.) 

Arts.  47  to  50  contain  the  transitory  provisions.  Transitory 

An  ordinance  of  15th  June,  1910,  prescribes  the  formalities  ^'^°?^*'°!' 

,         ,  1  _         .  J,  .       Registration, 

necessary  for  registration  under  Art.  15.  A  request  tor  regis- 
tration must  be  addre^ed  to  the  Minister  of  the  Interior,  and 
be  in  the  prescribed  form. 

The  registers  are  to  be  kept  by  the  Minister  of  the  Interior,  and 
may  be  consulted  and  extracts  obtained  on  payment  of  a  fee. 

Rights  of  Foreigners. 
The  Japanese  law  of  the  3rd  March,  1899,  provides  for  inter-  In  absence 
national  protection  only  in  the  case  where  there  is  a  treaty  or  ^■ 

(m)  The  law  does  not  state  when  this  period  is  to  begin  to  run. 
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Part  V, 
Japa'K", 


Oorea. 


Japan  and 
the  Copy- 
right 
Union. 


convention.  Any  foreign  author,  however,  can  obtain  copyright 
by  publishing  first  in  Japan.  Art.  28  of  the  above-mentioned 
law  is  as  follows:  — 

"  The  provisions  of  this  law  shall  apply  to  foreigners,  so  far  as 
concerns  the  protection  of  their  copyright,  subject  to  the  special 
stipulations,  if  any,  contained  in  treaties  and  conventions:  in  the 
absence  of  such  stipulations,  the  protection  of  this  law  shall  be 
accorded  to  those  persons  who  shall  make  the  first  publication  of 
their  works  in  the  Empire." 

By,  Imperial  Ordinances  of  18th  June  and  29th  August,  1910, 
the  Japanese  law  was  extended  to  Oorea. 

Japan  joined  the  Copyright  Union  in  the  year  1899  {n).  At 
the  meeting  of  the  Powers  held  in  Berlin  in  the  year  1908,  to 
consider  what  modifications  in  the  original  Convention  of  Berne 
were  advisable,  the  representatives  of  Japan  were  instructed  to 
oppose  any  increase  in  the  stringency  of  the  rules  against  trans- 
lations; in  fact  their  proposition  was  to  be  that  under  the  Con- 
vention the  translation  into  Japanese  of  a  European  work,  and 
vice  versa,  should  be  free.  The  contention  of  Japan  was  that 
she  stood  in  a  unique  position;  her  manners,  customs,  religion,  and 
traditions  all  differed  from  those  of  European  nations,  and  the  best 
means  of  enabling  her  to  understand  Western  culture  was  through 
Western  literature;  and  the  Japanese  language  differed  so  essen- 
tially from  other  languages  as  to  render  satisfactory  translations 
difficult  to  obtain.  The  representations  of  Japan  were,  however, 
overruled,  and  the  majority  of  the  Powers  agreed  to  an  increase 
of  the  protection  of  authors  against  the  translation  of  their 
works  (o) .  Consequently,  although  Japan  has  adhered  to  the 
Revised  Convention,  she  .has  done  so  subject  to  a  reserve  as  to 
rights  of  translation,  in  respect  of  which  she  remains  bound  by 
Art.  5  of  the  Convention  of  1886,  as  revised  by  the  Additional 
Act  of  Paris,  1896.  She  also  makes  a  reserve  as  to  the  right  of 
public  performance  of  musical  works,  as  to  which  she  remains 
bound  by  para.  3  of  Art.  9  of  the  Convention  of  1886. 

Japan  is  a  "proclaimed"  country  in  the  United  States,  and 
entitled  to  the  benefit  of  the  American  Copyright  Act,  1909, 
but  she  has  no  treaty  relations,  other  than  the  treaties  already 
referred  to  (p),  with  France  and  the  United  States  with  regard 
to  her  extra-territorial  jurisdiction  in  China. 


(«)  Thereupon  all  British  consular  jurisdiction  in  Japan  as  regards  copyright 
ceased. 

(o)  Ante,  p.  317. 
If)  Ante,  p.  477, 
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Past  V. 
SIA^I-  SlAM. 


On  thn  12th  August,  1901,  the  first  law  on  the  subject  of  Lawofl2th 
copyright  was  promulgated  in  Siam.  This  law  relates  only  to  '^"^--l^Ol- 
literary  copyright.  It  commences  with  a  preamble  which  recites 
that  when  an  author,  with  the  resources  of  his  imagination,  intelli- 
gence, and  knowledge  has  devoted  his  efforts  to  composing  a  work, 
and  has  caused  it  to  be  printed  and  published  with  a  view  to 
making  a  profit,  it  happens,  particularly  when  the  work  has  a 
Considerable  sale,  that  other  persons  do  not  fear  to  print  and  expose 
it  for  sale,  and  by  these  means  cause  the  author  to  lose  the  profit 
to  which  he  was  justly  entitled:  that  this  practice  is  prohibited 
in  the  majority  of  foreign  countries  where  all  persons  other  than 
the  author,  or  any  person  authorised  by  him,  is  forbidden  to  make 
extracts  from  his  work  or  to  copy  it  or  publish  it:  consequently. 
Her  Majesty  has  deemed  it  necessary  to  make  a  law  which  shall 
have  force  and  vigour  throughout  her  dominions,  to  protect  the 
interests  of  authors  in  a  manner  conformable  to  justice.  The  main 
provisions  of  this  law,  which  came  into  force  on  the  12th  August, 
1901,  are  as  follows:  — 

Art.  3.  Any  one  publishing  a  work  in  the  form  of  a  book  or  Books  only 
pamphlet,  and  complying  with  the  conditions  of  this  law,  possesses, 
with  respect  to  his  work,  identical  rights  with  those  he  has  in 
any,  other  property  belonging  to  him. 

Art.  4.  Copyright  includes  the  exclusive  right  of ' abridging, 
translating,  circulating,  or  selling  the  work. 

Art.  5.   The  term  of  copyright  is  the  life  of  the  author  and  Duration. 
seven  years  from  his  decease,  with  a  minimum  of  forty-two  years. 

Art.  6.  The  author's  heirs  caji , acquire  copyright  in  his  post- 
humous works  for  a  period  of  forty-two  years  from  the  author's 
death . 

Art.  8.  The 'copyright  in  works  intended  for  instruction  and 
composed  at  Government  expense  vests  in  the  Government. 

Art.  10.  In  order  that  a  book  may  acquire  copyright  it  must  Formalities, 
be  printed  and  submitted  to^  the  proper  official  for  Tegis.tration 
within  twelve  months  from  publication.  If  the  author  die  before 
having  acquired  his  right,  the  heirs  must  seek  the  right  '\\dthin 
twelve  months  from  his  death.  A  copy  of  the  work  must  also  be 
presented  to  the  official  having  charge  of  the  register  (Art.  12), 
and  three  copies  must  be  deppsited  for  certain  libraries.  (Art.  15.) 
Transferees  may  be  registered.  (Art.  15.)  There  is  a  fee  payable 
on  registration.      (Art.  17.) 

31(2) 
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Part  V. 

SlAM. 

lufringe- 
ment  and. 
remediea. 


■Foreigners. 


British 
consent  or 
Jurisdiction. 


Arf,.  16.  It  is  forbidden  to  make  extracts  from  copyright  works, 
or  to  translate,  copj,  or  sell  them,  whether  for  profit  or  not.  It 
is  likewise-  forbidden  to  sell  piracies  without  the  authorisation  of 
the  proprietor  of  the  copyright. 

The  proprietor  of  the  copyright  can  recover  damages  for  in- 
fringement, and  all  copies  prifited  in  violation  of  his  rights  belong 
to  him. 

Biffhts  of  Foreigners. 

The  above  law  does  not  contain  any  provisions  of  an  inter- 
national character.  According  to  Art.  7  it  applies  only  to  works 
printed  and  published  for  the  first  time  in  Siam,  but  apparently, 
a  foreigner  so  printing  and  publishing  would  be  entitled  to  receive 
protection. 

By  the  Siam  Order  in  Council,  1906  {q),  it  is  provided  that 
any  act  which  if  committed  in  the  United  Kingdom  or  any  British 
possession  would  constitute  a  violation  of  {inter  alia)  any  statute, 
law,  or  Order  in  Council  for  the  time  being  in  force  relating  to 
copyright,  shall,  if  committed  by  a  British  subject  in  Siam,  be 
punishable  in  the  consular  Courts  of  that  country,  provided,  never- 
theless, that  no  proceedings  instituted  by  any  complainant,  other 
than  a  British  subject,  shall  be  admitted,  unless  the  Court  is  satis- 
fied that  effective  measures  have  been  taken  for  the  punishment, 
in  the  consular  or  other  Courts  in  Siam,  of  the  like  acts  com- 
mitted by  the  subjects  of  the  State  or  Power  of  which  the  com- 
plainant is  a  citizen,  with  regard  to  the  interests  of  British 
subjects. 


Native 
(/'ourts. 


Jurisdiction 
of  the  Mixed 
Courts. 


EGYPT. 

The  situation  in  Egypt  with  regard  to  copyright  is  somewhat 
peculiar.  Art.  323  of  the  Egyptian  Penal  Code,  first  promul- 
gated in  1884  and  extended  in  1889  to  the  whole  of  Egypt, 
forbids  piracy  of  books.     This  applies  to  the  native  Courts  {r). 

Protection  is  also  afforded  to  literary  and  artistic  property  by  the 
Mixed  Courts,  which  have  jurisdiction  in  the  case  of  civil  disputes 
between  natives  and  foreigners  and  between  foreigners  of  different 
nationalities;  the  criminal  jurisdiction  of  these  Courts  is  very 
limited.     These  Mixed  Courts,  three  in  number,  with  a  Court  of 


(y)  Made  under  the  powers  conferred  by  the  Foreign  Jurisdiction  Act,  1890. 

Ir)  No  general  law  applicable  to  all  peraons^  ia  possible  in  Egypt  without 
the  consent  of  the  Powers,  and,  so  long  as  the  Capitulations  subsist,  it  would 
seem  impossible  for  Egypt  to  adhere  to  the  Berne  Convention  with  any 
advantage. 
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Apipieal,  were  esteblished  under  the  Convention  of  1875.  Eegu-  Pakt  V. 
lations  have  been  established  for  these  Courts,  and  under  Art.  34  _EaypT^^ 
the  new  Courts  in  the  exercise  of  their  jurisdiotion  in  civil  and 
commercial  matters,  and  within  the  limits  given  to  them  in 
criminal  matters,  are  to  apply  the  codes  presented  to  the  Powers  by 
Egypt,  and  in  case  of  the  silence,  insufficiency,  or  obscurity  of  the 
law,  the  judge  shall  observe  principles  of  natural  justice  and  the 
rules  of  equity. 

The  codes  are  silent  as  to  copyright,  but  the  Courts  have 
decided  that  under  the  principles  of  natural  justice  and  the  laws 
of  equity,  copyright  ought  to  be  recognised. 

At  the  date  of  the  third  edition  of  this  work  five  decisions  had' 
been  given  by  these  Courts  and  a  considerable  number  have  since 
then  been  added,  the  plaintiffs  in  the  decided  cases  having  been 
generally  either  Frenchmen  or  Italians.  These  decisions  relate  to 
the  reproduction  of  novels  in  Egyptian  newspapers,  the  unautho- 
rised performance  and  execution  of  European  musical,  musical 
dramatic,  and  dramatic  works,  and  infringement  of  photographs. 

The  principle  laid  down  by  the  Court  of  Appeal  in  what  may 
be  termed  the  leading  case  of  the  Societe  des  Gens  de  Lettres  v. 
The  Egyptian  Gazette  (s)  is  that  "  copyright  is  a  veritable  right 
of  property,  founded  on  labour,''  and  that  the  absence  of  any 
special  law  on  the  subject  in  Egypt  ought  not  to  have  the  effect  of 
destroying  this  right,  but  that  it  ought  to  receive  protection  by 
virtue  of  Art.  34  of  the  Regulations  above  referred  to.  All 
property  ought  bo  be  respected,  including  literary  and  artistic  pro- 
perty, and  therefore  an  author  ought  to  be  entitled  to  bring  an 
action  for  damages  for  infringement  of  his  rights.  In  conformity 
with  the  principle  here  laid  down,  it  has  been  held  that  no  for- 
malities are  needed  to  obtain  copyright  in  Egypt,  and  that  authors 
of  musical  and  dramatic  pieces  cannot  be  compelled  to  allow  their 
performance  on  payment  of  a  reasonable  sum.  The  Mixed 
Tribunal  at  Cairo  has  also  held  that  the  copyright  in  a  picture 
remains  in  the  artist  after  sale  of  his  work,  unless  there  has  been 
an  agreement  to  the  contrary  (t). 

By  the  side  of  the  civil  jurisdiction  thus  exercised  by  the  Mixed  Consular 
Courts  is  the  criminal  jurisdiction  of  the  consular  Courts  of  the  jurisdiction, 
various  Christian  countries.     These  Courts  primarily  deal  with 
litigation  between  subjects  of  one  and  the  same  nation,  but  a 

(«)  Reported  in  "  Le  Droit  d'Auteur,"  1889,  p.  101. 

(t)  Schifi  V.  Lehizian,  16th  May,  1896.  In  Enoch  v.  Granato-Mezzacopo 
(5th  Dec,  1903),  an  injunction  was  granted  against  a  vendor  in  Egypt  of 
piratical  copies  of  a  musical  composition  printed  in  Bucharest. 
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Pabt  V.  subject  of  one  country  is  also  at  liberty  to  proceed  against  the 
'^"  subject  of  another  country  in  the  consular  Court  of  the  country  of 
the  latter,  the  law  to  be  applied  being  the  law  of  the  defendant's 
country.  An  important  j udgment  was  delivered  on  the  12th  March, 
1896,  by  the  consular  Court  of  France,  at  Cairo,  and  affirmed  by 
the  Court  of  Aix,  on  the  11th  February,  1897,  which  declared  that 
"  by  virtue  of  the  principle  of  exterritoriality  recognised  by  inter- 
national conventions,  Frenchmen  in  Egypt  are  subject  to  the 
French  penal  la-w  for  all  crimes  and  offences  covered  by  that  law. 

.  .  This  privilege  of  exterritoriality  has  the  effect  of  subjecting 
Frenchmen  to  the  local  jurisdiction  in  Egypt  in  penal  matters, 
and,  as  a  necessary  corollary,  imposes  the  duty  upon  the  French 
consular  tribunals  of  trying  matters  deemed  to  be  offences  by 
French  law";  and  the  defendant  was  fined  under  Arts.  425,  428, 
and  429  of  the  French  Penal  Code  for  infringement  of  the 
plaintiff's  draJmatic  copyright  (u) . 

M.  Darras,  in  an  able  article  contributed  to  "  Le  Droit 
d'Auteur  "  (x),  contends  that  not  only  Frenchmen  domiciled  in 
Egypt  are  called  upon  to  respect  the  rights  of  authors  and  artists 
exactly  as  though  tlie  parties  were  actually  in  France,  but  that 
Englishmen,  Germans,  Belgians,  Dutch,  &c.,  are  under  equal  obli- 
gation to  respect  in  Egypt  not  only  the  rights  of  their  fellow 
countrymen,  but  also  the  rights  of  all  others  whose  rights  they 
would  be  obliged  to  respect  in  their  own  country;  so  that,  for 
example,  Englishmen  in  Egypt  may  be  sued  in  the  consular  Courts 
for  infringing  the  copyright  of  authors  belonging  to  any  country 
of  the  Copyright  Union.  However  this  may  be  with  regard  to 
the  other  European  countries,  it  is  not  clear  that  the  British  con- 
sular Courts  have  jurisdiction  in  the  matter  of  copyright.  The 
English  consular  jurisdiction  rests  entirely  upon  Orders  in  Council 
made  under  the  Foreign  Jurisdiction  Act,  1890,  which  codified 
the  earlier  laA\'s  on  the  same  subject  («/i),  and  when  the  Mixed 
Courts  were  established  in  Egypt  the  jurisdiction  of  tlie  consular 
Courts  was,  by  Order  in  Council  of  5th  February,  1876,  sus- 
pended as  to  such  matters  "  as  come  within  the  jurisdiction  of  the 
Mixed  Courts."     It  might  be  contended,  therefore,  that  as  the 

(«)  Societe  des  Auteurs  et  Compositeurs  Dramaiiques  v.  Jules  Morvand. 
"  Le  Droit  d'Auteur,"  1897,  p.  129.  (a;)  1895,  p.    165. 

(«/)  See  Piggott  on  Exterritoriality.  Foreign  jurisdictions  exercised  in  con- 
sular Courts  exist  at  the  present  time:  (1)  in  civilized  independent  States,  by 
virtue  of  express  treaty,  as  in  Turkey,  Persia,  and  China;  (2)  in  protected 
States,  v^fith  a  settled  form  of  government,  iis  in  the  protected  African  com- 
munities, where  the  relation  of  suzerain  and  dependent  State  involves  such,  a 
jurisdiction;  (3)  in  countries  with  no  settled  form  of  government,  as  in  the 
African  spheres  of  influence,  or  in  the  Pacific  islands.. 
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Mixed  Courts  have  undoubtedly  some  jurisdiction  in  the  matter      Part  V, 
of  copyright,   the   British  consular  jurisdiction  is  ousted.  ^(3Yi-r. 


LIBERIA . 

Liberia  has  a  copyright  law  dated  the  22nd  December,  1911.  Law  of  22nd 
By  this  law  authors  of  literary,  scientific,  and  artistic  works  are  Sr^°l^^^^' 
granted  in  the  Republic  of  Liberia  the  exclusive  right  of  repro-  protected, 
ducing,  selling,  or  authorising  the  reproduction  of  their  works. 
(Art.  1.) 

Literary  works  include  books,  pamphlets,  and  other  writings:  Meaning  of 
dramatic  or  dramatioo-musical  works,  choreographic  works  and  ^0^^^"^^ 
pantomimes,  musical  compositions,  works  of  design  and  paint- 
ing, architectural  drawings,  works  of  sculpture,  engraving,  and 
lithography,  illustrations,  geographical  charts,  plans,  sketches  and 
plastic  works  relative  to  geography,  topography,  architecture  or 
science,  translations,  adaptations,  arrangements  of  music,  and  other 
reproductions  in  an  altered  form  of  literary  or  artistic  works  (z) . 
(Art.  2.) 

The  period  of  copyright  is  for  the  life  of  the  author  and  twenty  Period  of 
years.  copyright. 

In  order  to  secure  copyright  one  copy  of  the  work  must  be  Formalities, 
deposited  with  the  State  Department,  and  the  Secretary  of  State 
must  be  satisfied  that  the  ,work  is  an  original  one,  and  thereupon 
issue  a  certificate  to  the  person  demanding  the  same  («).   (Arts.  5 
and  6.) 

No  mention  is  made  of  performing  rights,  mechanical  music, 
or  cinematographs  in  the  law,  which  must,  at  best,  be  regarded 
as  incomplete. 

Rights  of  Foreigners. 

Art.  4  of  the  above  law  provides  that  "  the  exclusive  right  of 
selling  a  work  includes  the  right  to  forbid  the  sale  in  Liberia  of 
reproductions  manufactured  in  a  foreign  country  without  the  con- 
sent of  the  author." 

Liberia  has  adhered  to  the  Revised  Berne  Convention  of  1908 
without  reserve. 

(z)  Cf.  Art.  2  of  the  Berlin  Convention.    Photographs  are  not  mentioned, 
(a)  Presumably  these  formalities  are  not  required  in  respect  of  works  pub- 
lished in  any  country  of  the  Copyright  Union. 
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Part  V. 
Tunis. 


TUNIS. 


French  Pro- 
tectorate. 


Duration. 


Definition 
clause. 


Bj-  a  treaty  pf  12th  May,  1881,  a  French  protectorate  was 
established  over  Tunis. 

The  following  law  on  artistic  and  literary  property  was  passed 
on  the  15th  June,  1889,  and  published  in  the  official  Tunisian 
journal  on  the  20th  June,  1889  (a). 

Art-  1.  Authors  of  literary  and  artistic  works  enjoy  during 
theii'  entire  life  the  exclusive  right  of  sa,l.e,  of  reproduction,  of 
representation  or  performance  and  circulation  of  their  works 
throughout  the  territory  of  the  regency  of  Tunis,  and  also  the 
right  of  assigning  such  property  in  whole  or  in  part.  Neverthe- 
less this  protection  is  limited  to  (1)  works  published  for  the  first 
time  in  Tunis,  whatever  may  be  the  nationality  of  the  author; 
(2)  to  works  published  in  a  foreign  country,  for  the  protection 
of  which  a  diplomatic  treaty  can  be  cited. 

Art.  2.  The  right  is  prolonged  for  fifty  years  after  the  death 
of  the  author,  for  the  benefit  of  his  heirs  or  assigns. 

Art.  3.  The  expression  "literary  and  artistic  works"  includes 
books,  pamphlets,  and  all  other  writings,  dramatic  or  dramatic- 
musical  works,  musical  compositions  with  or  without  words,  works 
of  drawing,  painting,  sculpture  and  engraving,  lithographs,  illus- 
trations, geographical  charts,  plans,  sketches,  and  plastic  works 
relating  to  geography,  topography,  architecture,  and  sciences  in 
general:  in  short,  every  production  of  the  literary  or  scientific 
and  artistic  domain  which  can  be  published  by  any  method  of 
printing  or  reproduction  (6). 

Copyright  does  not  exclude  the  right  of  making  quotations  for 
purposes  of  criticism,  argument,  or  education. 
Newspapers.        Every  paper  may  reproduce  an  article  published  in  another 
paper,  on  condition  of  indicating  the  source,  unless  this  article 
carries  a  special  warning  that  reproduction  is  forbidden. 

Art.  4.  Copyright  in  a  literary  work  includes  the  exclusive 
right  of  making  or  authorising  a  translation  of  it.  Copyright  in 
musical  compositions  includes  the  exclusive  right  of  making 
arrangements  on  the  motifs  of  the  original  work. 

Art.  5.  No  literary  or  artistic  work  not  become  public  pro- 
perty may  be  publicly  performed  in  the  regency,  without  the 
formal  consent  in  writing  of  the  author  or  his  assigns,  under 
penalty  of  a  fine  of  fifty  piastres  at  least,  and  confiscation  of 
receipts  for  the  benefit  of  the  authors  or  their  assigns. 

(ffl)  The  law  is  translated  from  "he  Droit  d'Auteur,"  1889. 
(i)  This  follows  the  definition  in  the  Berne  Convention,  1886,  but  not  that 
in  the  Revised  Convention,  1908. 


Translations. 


Penalty  for 
infringe- 
ment. 


COPYRIGHT  IN  FOREIGN  COUNTRIES.  489 

Art.  6.  Piracy  in  the  territory  of  the  regency  constitutes  a      Part  V. 
misdemeanor;  and  so  also  the  sale,  exportation,  and  consignment       Tume. 
of   pirated   works,   as   well   as   their   importation   into    Tunisian 
territory. 

Art.  7 .  Any  persons  who  knowingly  sell,  expose  for  sale,  keep  Piracy, 
in  their  shops  for  purposes  of  sale,  or  import  into  the  territory  of 
the  regency,  with  a  commercial  object,  pirated  articles,  are  guilty 
of  the  same  offence. 

Arts.  8  and  9  refer  to  the  penalties  in  the  event  of  any  infringe- 
ment. The  French  Courts  are  alone  competent  to  take  cog- 
nizance of  all  claims  or  disputes  under  this  law.  (Art.  11.) 
Art.  463  of  the  French  Penal  Code  (c)  applies.     (Art.  10.) 

Rights  of  Foreigners. 

Rights  of  foreigners  under  the  law  of  15th  June,  1889,  are  Foreigners 
limited  by  Art.  1  above  set  out:   (1)  to  works  publisiied  for  the 
first  time  in  Tunis,  whatever  may  be  the  nationality  of  the  author; 
and   (2)   to  works  published  abroad,  and  for   the  protection  of 
which  a  diplomatic  convention  can  be  invoked. 

By  the  treaty  of  12th  May,  1881,  before  referred  to,  Tunis 
undertook  not  to  conclude  any  international  act  without  the  assent 
of  France,  but,  with  that  assent,  she  has  ratified  the  Revised  Berne 
Convention,  subject  to  a  reservation  as  to  works  of  applied  art. 

It  is  the  opinion  of  M.  Darras  {d)  that  the  law  of  15th  June,  M.  Dan-as' 
1889,  is  applicable  only  to  Tunisians  who  are  not  under  the  pro-  "P'"^*"^ 
tection  of  some  European  Power.  He  contends  that  as  regards 
France,  the  effect  of  the  treaty  of  12th  May,  1881,  is  that  the 
French  tribunals  are  competent  to  punish  offences  against  French- 
men, and  that  inasmuch  as  a  French  law  of  28th  May,  1836,  has 
enacted  that  "  offences,  delicts,  and  crimes  committed  in  the  Levant 
shall  be  visited  with  the  penalties  provided  by  the  French  laws," 
Frenchmen  in  the  Levant  are  subjected  to  the  penal  provisions  of 
the  French  laws;  and  that,  though  by  a  French  law  of  27th  March, 
1883,  consular  jurisdiction  in  Tunis  has  been  suppressed,  this  has 
not  had  the  effect  of  abrogating  the  provisions  of  the  law  of 
28th  May,  1836.  According  to  M.  Darras  there  is  this  special 
peculiarity  about  Tunis,  that  this  latter  law  does  not  apply  to 
Frenchmen  only,  but  ought  to  be  extended  to  all  Europeans, 
because,  since  the  establishment  of  the  French  protectorate  over 
Tunis,  all  the  European  Powers  have  renounced  the  benefit  of 

(c)  Ante,  p.  366,  n.   (e). 

{(T)  "  Le  Droit  d'Auteur,"  1901,  p.  91. 
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Part  V.       the  Capitulations  (e),  and  this,  he  contends,  has  had  the  effect  not 
"•^^^'        onlj  of  attributing  competence  to  the  French  tribunals  at  Tunis 


over  all  Europeans,  but  of  rendering  applicable  the  provisions  of 
the  French  penal  laws.  This  opinion  is,  to  some  extent,  confirmed 
by  a  judgment  of  the  Tunis  Court  delivered  the  29th  December, 
1900  (/),  by  which  certain  Italians  were  fined  under  Art.  463 
of  the  French  Penal  Code,  though  the  decision  of  the  Court  was 
based  not  upon  the  'grounds  suggested  by  M.  Darras,  but 
erroneously,  no  doubt  {g),  on  the  provisions  of  the  Berne 
Convention. 

Tunis-was,  in  the  year  1912,  "  proclaimed  "  by  the  United  States 
as  a  country  entitled  to  the  benefit  of  the  American  Copyright 
Act,  1909. 

SOUTH  AND   CENTRAL   AMERICA. 

None  of  the  States  of  South  or  Central  America  is  a  party  to 
the  Berne  Convention,  but  these  States  have  endeavoured  to 
establish  a  separate  Convention  according  mutual  protection  to 
their  literary  and  artistic  works.  These  Conventions,  known  as 
the  Pan-American  Conventions,  have  already  been  referred  toi 
earlier  in  this  work  (Ji),  but  by  no  means  all  the  States  have 
adhered  to  these  Conventions,  and  although  most  of  the  States 
have  domestic  legislation  on  the  subject,  authors  generally  receive 
only  scanty  protection  for  their  works  in  South  and  Central 
America. 

ARGENTINE    REPUBLIC. 

Old  law.  Prior  to  the  passing  of  the  law  of  the  23rd  September,  1910, 

hereinafter  referred  to,  the  law  of  copyright  in  the  Argentine 
Republic  was  uncertain  and  unsatisfactory.  Art.  17  of  the  Con- 
stitution of  1869  had  provided  that  every  author  or  inventor  should 
be  the  exclusive  proprietor  of  his  work  "  for  the  period  allowed  by 
law."  No  law  was,  in  fact,  passed  until  the  law  of  1910,  and, 
in  the  meantime,  it  was  a  matter  of  controversy  as  to  whether  the 
effect  of  the  absence  of  any  special  law  on  the  subject  was  to 
give  an  author  unlimited  copyright  or.no  copyright  at  all.  The 
better  opinion,  however,  appeal's  to  have  been  that  native  authors 
had  unlimited  copyright  in  their  works,  and,  probably,  foreigners 

(e)  See  British  Order  in  Council,  31st  Dec,  1883.   Piggott  on  Exterritoriality. 
(/)  "  Le  Droit  d'Auteur,"  1901,  p.  57. 

(j))  According  to  the  provisions  of  the  Berne  Convention  it  is  the  law  of 
the  country  where  the  piracy  is  committed  that  is  applicable. 
(A)  Ante,  p.  328. 
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resident  in  Argentina  also;   but  it  is  believed  that  no  works  of  Paut  v. 

foreigners  published  abroad  were  ever  held  by  the  Courts  to  be  Augentine 

..,,   J  ,     ^      ^     ^.  "^  Republic. 

entitled  to  protection. 


The  situation  has  now  been  to  some  extent  cleared  by,  the  pass-  Lawtf  23rd 
ing  of  the  law  of  the  23rd  September,  1910,  although  that  law  Sept.,i9lo. 
can  only  be  described  aa  meagre  and  .unsatisfactory.  This  law 
seems  to  admit  the  previous  existence  of  copyright,  inasmuch  as, 
in  recognising  "scientific,  literary,  and  artistic  property"  in  all 
works  made  public  or  published  in  the  Argentine  Republic,  it 
declares  that  the  same  sliall  be  regulated  by  "  the  common  law 
under  the  conditions  and  restrictions  stated  in  this  law . ' '    (Art .  1 . ) 

A  wide  definition  of  "scientific,  literary,  and  artistic  property  "  Works 
is  given  by  Art.  2,  which  provides  that  this  shall  include  "  writ-  P"^"  ^^  ^  ' 
ings  of  any  nature  or  extent,  theatrical  and  musical  compositions 
of  any  kind,  works  of  painting,  sculpture,  architecture,  and  en- 
graving, geogi-aphical  maps,  plans,  designs,  and  photographs,  in 
short,  any  production  of  a  scientific,  literary,  or  artistic  character, 
whatever  be  the  mode  or  form  of  reproduction." 

Copyright  consists  of  the  right  "to  arrange,  publish,  perform.  The  pro- 
exhibit  in  public,  asisign  and  translate  the  work,  to  authorise  trans-  ^  °^gj 
lation,  and  to  reproduce  the  same  in  any  form."     (Art.  3.) 

In  the  absence  of  contrary  agreement,  the  copyright  belongs  to  Owner  of  the 
the  author,  and  if  there  is  more  than  one  author  the  copyright  P^"^ 
belongs  to  them  all  in  equal  shares  (i) .  After  the  author's  death 
the  copyright  passes  to  his  heirs;  but  this  copyright  may  be 
assigned  inter  vivos.  (Arts.  4  and  5.)  In  the  case  of  anonymous 
contributions  to  a  collective  work,  supplied  at  request,  the  authors 
do  not,  m  the  absence  of  contrary  agreement,  retain  their  copy- 
right (Art.  4),  and,  presumably,  in  such  a  case  the  copyright 
belongs  to  the  proprietor  of  the  collective  work.  By  Art.  6, 
however,  it  is  provided  that,  in  the  absence  of  contrary  agreement, 
the  author  is  understood  to  reserve  the  right  to  reproduce  his 
work  in  any  form  whatsoever  without  any  express  reservation. 

The  period  of  copyright  protection  is  during  the  life  of  the  Period  of 
author  and  for  ten  years  after  his  death:  in  the  case  of  collabora-   '"'Py"^    • 
tions  the  ten  year  period  runs  from  the  death  of  the  last  sur- 
viving author:  and  in  the  case  of  posthumous  works  the  period 
of  protection  is  twenty  years  from  publication.     (Art.  5.)     No 
express  pirovision  is  made  for  the  case  of  anonymous  or  pseudony- 

(«)  In  a  case  of  Fernandez-Cromez  v.  Gheraldo  (Buenos  Aires,  27th  Feb., 
1912)  the  Court  refused  to  restrain  the  performance  of  »  play  at  the  request 
of  one  of  two  co-authors  unless  the  plaintiff  produced  a  consent  of  his  co-author. 
But  the  correctness  of  this  decision  has  been  questioned.  "  Le  Droit  d'Auteur," 
a912,  p.  49. 
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mous  works,  and,  although  Art.  4  declares  that  anonymous  or 
pseudonjmous  authors  are  "  represented  "  by  the  lawful  publisher, 
it  does  not  seem  to  follow  that  the  period  of  copyright  is  to  be 
regulated  by  the  life  of  the  latter. 

Although  no  express  mention  of  reserve  of  copyright  is  neces- 
sary, copyright  ie  dependent  upon  the  deposit  of  two  copies  with 
the  National  Library  within  fifteen  days  if  the  work  appears  in 
the  capital,  or  within  thirty  days  if  it  appears  elsewhere  in  Argen- 
tine territory.  The  period  of  fifteen  days  applies  also  to  works 
printed  abroad  and  published  by  a  publisher  in  the  Republic, 
but  the  time  runs  from  the  first  day  when  the  work  is  placed 
on  sale  in  Argentine  territory.  In  the  oa«e  of  works  of  painting, 
architecture,  and  sculpture,  the  deposit  is  to  consist  of  a  sketch 
of  the  original  work,  with  such  additional  particulars  as  may  be 
necessary  to  identify  the  work.  The  deposit  is  to  be  made  by 
the  printer  or  publisher,  but  the  penalty  falls  upon  the  author, 
for,  although  copyright  is  only  suspended  in  the  first  instance, 
if  deposit  is  not  made  within  two  years  the  work  falls  into  the 
public  domain.     (Art.  7.) 

Provided  the  source  be  acknowledged,  newspaper  articles — 
except,  those  which  treat  of  sciences  or  arts,  or  those  the  repro- 
duction of  which  is  expressly  forbidden — may  be  reproduced. 
(Art.  8.) 

The  remedies  for  piracy  are  a  civil  action  for  damages,  seizure 
of  infringing  articles,  or  injunction  against  illegal  performance  of 
a  theatrical  work — the  last  two  remedies  at  the  peril  of  the  plain- 
tiff.    (Art.  9.)    There  are  no  criminal  remedies  (k). 

The  law  contains  no  express  provisions  with  regard  to  works 
published  prior  to  the  passing  of  this  law,  but  it  is  presumed  that, 
as  the  Act  is  only  a  modification  of  the  common  law,  such  works 
receive  the  same  protection  as  those  published  after  the  passing 
of  the  law. 

Bights  of  Foreigners. 

The  rights  of  foreigners  are  regulated  by  Arts.  10,  11,  and  12 
of  the  law  of  1910.  Art.  10  provides  that  all  the  provisions 
of  the  law,  with  the  exception  of  those  contained  in  Art.  7  (relat- 
ing to  deposit),  apply  to  works  published  in  a  foreign  country, 
Avhatever  te  the  nationality  of  the  authors,  provided  they  belong 
to  nations  which  have  either  adhered  to  international  Conven- 


(i)  The  Federal  Court  of  Buenos  Aires,  by  a  decision  of  the  23rd  June,  1912, 
have  held  that  qnestiona  of  infringement  of  copyright  fall  within  the  jurisdiction 
of  the  local  tribunals.    "  Le  Droit  d'Auteur,"  1913,  p.  66. 
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tions  on  the  subject,  or  have  concluded  special  treaties  with  the      P^kt  V. 
Argentine  Eepublic.     To  obtain  oopiyright  for  a  foreign  work  no     ■^"e°^™^ 

formalities  are  required  to  be  observed,  beyond  tiiose  prescribed  

by  the  laws  of  the  country  of  flret  publication  (Art.  11),  but  the 
period  of  protection  accorded  by  the  Argentine  law  is  not  to 
exceed  that  conferred  by  the  laws  of  the  country  of  first  publica- 
tion. (Art.  12.)  No  express  provision  is  made  to  the  effect  that 
the  period  of  protection  is  not  to  exceed  that  conferred  by  the 
Argentine  law,  but  this  seems  to  follow  from  the  opening  words 
of  Art.  10,  stating  that  "the  provisions  of  this  law"  are  applic- 
able to  foreign  works. 

It  will  be  noticed  that  copyright  is  only  accorded  to  the  works  Effect  of 
of  foreigners  published  abroad,  provided  their  authors  belong  to  t^^yigjong 
a  country  which  has  adhered  to  international  Conventions  or  has 
concluded  a  special  treaty  with  the  Republic.  If  the  autbons 
are  subjects  of  such  a  country  it  seems  to  be  a  matter  of  indiffer- 
ence what  is  the  country  of  first  publication,  provided  the  for- 
malities prescribed  by  that  country  have  been  observed.  It  is 
thought  that  the  "international  Conventions"  referred  to  in 
Art.  10  include  only  those  Conventions  to  which  the  Argentine 
Republic  has  adhered.  The  Republic  has  adhered  to  the  Monte 
Video  Convention,  to  which  Belgium,  France,  and  Spain  are  also 
parties.  Belgian,  French,  and  Spanish  authors  are  therefore  en- 
titled to  protection  of  their  works  in  Argentina  (I),  but  Great 
Britain  is  not  a  party  to  that  Convention,  nor  has  she  any  special 
treaty  with  Argentina  on  the  subject  of  copyright.  At  the  pre- 
sent time,  therefore,  it  does  not  appear  to  be  possible  for  a  British 
subject  to  obtain  copyright  for  his  works  in  Argentina,  exoept 
by  publishing  his  works  in  that  country.  As  previously  pointed 
out,  copyright  is  accorded  to  all  works  "  made  public,  or  pub- 
lished, in  the  Argentine  Republic."  It  will  be  noticed  that  this 
does  not  expressly  require  the  works  to  be  "first"  published  in 
the  country,  though  it  is  possible  that  this  may  be  the  construction 
placed  upon  the  law  by  the  Argentine  Courts. 


BOLIVIA . 

On  the  29th  'October,  1909,  the  Bolivian  Congress  passed  a  Law  of  1909. 
new  law  on  the  subject  of  copyright.     This  law  supersedes  a 
ministerial  decree  of  the  13th  August,  1879,  based  largely  upon 

(l)  It  is  believed  that  authors  belonging  to  these  countries  have  met  with 
some  success  in  the  Argentine  Courts.     "  Le  Droit  d'Auteur,"  1914,  p.  71, 
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the  Portuguese  Code  of  1867,  by  which  copyright  in  Bolivia 
was  previously  regulated,  and  the  new  law,  both  in  respect  of 
period  of  protection  and  in  other  respects,  is  less  liberal  to  authors 
than  the  old  law  (m) . 

By  this  law  of  1909  intellectual  property  includes  "  scientific, 
artistic,  and  literary  works"  (Art.  1),  and  this  property  is  exer- 
ciseable  by  (1)  authors,  (2)  translators,  (3)  publishers  who  publish 
works  previously  unpublished,  (4)  persons  who  abridge  or  sum- 
marise the  works  of  another  with  his  consent,  (5)  heirs  suoaeed- 
ing  to  an  author's  property,  (6)  authors  of  maps,  plans,  and 
scientific  designs,  and  (7)  composers  of  music,  painters,  sculptors, 
&o.  (Art.  2);  but  the  law  contains  no  other  definition  of  the 
works  to  be  protected. 

The  general  period  of  copyright  protection  is  the  life  of  the 
author  and  thirty  years  after  his  death  (n).  (Art.  4.)  The  bene- 
fit of  the  law  is  granted  to  the  State  and  to  artistic,  scientific,  and 
literary  societies,  to  institutions  and  to  educational  bodies  legally 
established  (Art.  3),  but  no  statement  is  made  as  to  the  period 
during  which  such  bodies  are  to  enjoy  protection.  In  the  case 
of  a  posthumous  work,  the  publisher  enjoys  protection  for  thirty 
years  from  the  date  of  publication,  without  prejudice  to  the  rights 
of  the  heirs  of  the  author,  if  the  author  is  known:  if  he  is  not 
known,  then  for  a  period  of  twenty  years  only  from  the  date  of 
publication  (o) .     (Arts.  6  and  7.) 

In  order  to  acquire  copyright  it  is  necessary  to  register  the 
work  with  the  Ministry  of  Education,  and  to  deposit  "  in  the 
public  libraries ''  (p)  a  signed  copy  of  the  work,  but  works  of 
painting,  sculpture,  &c.  are  not  subject  to  the  obligation  as  to 
deposit.  Registration  must  be  effected  within  one  year  from  the 
date  of  publication,  failing  which  the  work  falls  into  the  p.ublio 
domain.      (Arts.  9,  10,  11,  12.) 

''Amongst  other  things,"  (1)  any  change  in  the  title  or  sub- 
stance of  a  work  made  with  a  view  to  publication,  and  (2)  illegal 
reproduction  abroad  of  the  work  of  a  native,  are  to  be  considered 
infringements  of  copyright  (Art.  15),  but  the  law  is  no  more 
precise  than   this   upon   the  question  of  infringement  of  copy- 


(iii)  A  I'act  which,  as  "  Le  Droit  d'Auteur  "  (1910,  p.  102)  justly  observes, 
is  "  unique  in  the  modern  history  of  copyright." 

(»)  Under  the  decree  of  1879  copyright  continued  for  fifty  years  after  the 
author's  death. 

(o)  The  periods  under  the  old  law  vpere  respectively  fifty  years  and  thirty 
years. 

(p)  The  number  of  copies  to  b©  deposited,  therefore,  depends  upon  the 
number  of  the  "public  libraries"  for  th«  time  being. 
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right.     The  State  is  given  the  right  to  expropriate  any,  work     Part  V. 
which  has  once  been  published,  if  the  same  is  out  of  print  and       'Bohivu. 
the  author  or  his  heins  will  not  reprint  the  same,  notwithstanding 
that  the  work  has  not  fallen  into  the  public  domain.     (Art.  18.) 

A  pirate  is  liable  to  paj  as  a  penalty  the  value  of  copies  Remedies, 
illegally  sold  or,  if  the  number  sold  is  unknown,  the  price  of 
500  copies.  (Art.  14.)  If  the  piracy  has  been  committed  abroad 
the  pirate  may  be  proceeded  against  in  accordance  with  the  pro- 
visions of  the  Penal  Code  or  international  arrangements. 
(Art.  15.) 

Rights  of  ForMgners. 

Under  the  decree  of  1879,  foreign  authors  were  granted  the  same 
advantage-s  as  were  accorded  to  Bolivian  authors,  resident  in  the 
foreign  country,  subject  to  some  modification  in  the  case  of  trans- 
lations. The  new  law  contains  no  provisions  whatsoever  as  to  the 
rights  of  foreign  authors,  and  such  authors  can  only  claim  pro- 
tection for  their  works  under  some  treaty.  Bolivia  has  a  treaty 
with  France,  dated  the  8th  September,  1887,  by  which  the  sub- 
jects of  either  country  enjoy  in  the  territory  of  the  other  the 
same  rights  of  copyright  as  natives .  Bolivia  is  also  a  party  to  the 
Monte  Video  Convention. 

BBAZIL. 

Legislation  in  Brazil  on  the  subject  of  copyright  is  of  modern  History  of 
growth,  for,  with  the  exception  of  some  crude  provisions  in  the  ie|S^n. 
Criminal  Code  of  1830,  the  monarchy  was  entirely  opposed  to  any 
such  legislation. 

When  the  form  of  government  was  altered  to  a  republic  in  1889, 
a  new  Penal  Code  was  promulgated  (11th  October,  1890),  which 
contained  a  special  chapter  on  literai-y  and  artistic  property,  which 
is  still  in  force;  and  the  Constitution  of  24th  February,  1891, 
by  Art.  72,  s.  26,  provided  that  "  authors  of  literary  and  artistio 
works  are  guaranteed  the  exclusive  right  of  reproducing  their 
works  by  printing  or  any  other  mechanical  process.  The 
author's  heirs  shall  enjoy  this  right  for  the  period  that  the  lajw 
shall  determine."  No  law  was,  however,  passed  until  the  1st 
August.,  1898,  when  the  law  which  now  mainly  regulates  copy- 
right in  this  country  came  into  force.  This  law  repeals  "all 
contrary  provisions  "  in  other  laws,  and  this,  it  is  conceived,  prac- 
tically amounts  to  a  repeal  of  the  provisions  of  the  Penal  Code 
of  1890,  so  far  as  they  relate  to  copyright,  except  as  to  penalties. 
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The  law  of  Ist  August,  1898,  is  as  follows  (^):  — 

Art.  1.  The  rights  belonging  to  the  author  of  a  literary,  scien- 
tific, or  artistic  work  consist  of  the  exclusive  liberty  of  repro- 
ducing or  authorising  the  reproduction  of  his  work  by  publica- 
tion, representation,  performance,  or  any  other  means  whatsoever. 

Art.  2.  Defines  literary,  scientific,  and  artistic  works  nearly 
in  the  words  of  Art.  4  of  the  Berne  Convention  as  comprehending 
"books,  pamphlets,  and  all  other  writings;  dramatic  or 
dramatico-musical  works,  musical  compositions  with  or  without 
words;  works  of  painting,  sculpture,  architecture,  engraving,  litho- 
graphy, photography;  illustrations  of  all  sorts;  charts,  plans,  and 
sketches;  in  fact,  every  production  whatsoever  in  the  literary, 
scientific,  or  artistic  domain." 

Art.  3.  The  following  are  the  periods  of  protection:  (1)  For 
the  right  of  reproduction  in  any  form  whatsoever,  fifty  years  from 
the  1st  January  of  the  year  of  publication;  and  (2)  for  the 
right  of  translation,  public  representation,  and  performance,  ten 
years,  dating  in  the  case  of  translations  from  the  1st  January  of 
year  of  publication,  and  in  the  case  of  public  representations  and 
performances  from  the  first  authorised  representation  or 
.  performance  (r) . 

Art.  4.  Copyright  is  personal  property,  assignable  and  trans- 
missible in  whole  or  in  part,  in  conformity  with  the  following 
rules:  (1)  Assignments  inter  vivos  shall  only  be  valid  for  thirty 
years,  after  which  the  copyright,  if  still  subsisting,  shall  revert 
to  the  author;  (2)  at  every  new  edition  the  author  has  the  right 
to  either  correct  and  revise  his  work  or  regain  his  copyright  on 
making  compensation  to  the  assignee  as  prescribed  by  this  law. 

Art.  6.  An  assignee  of  copyright  may  not  modify  the  work 
for  sale  or  exploitation. 

Art.  6.  In  the  absence  of  a  legal  publishing  agreement  the 
copyright  is  presumed  to  remain  vested  in  the  author,  and  the  pub- 


(q)  Translated  from  the  French  translation  in  "  Le  Droit  d'Auteur,''  1898, 
p.   10). 

(c)  Art.  345  of  the  Penal  Code  of  11th  October,  1890,  forbids  the  reproduc- 
tion of  any  literary  or  artistic  work  by  means  of  printing,  engraving,  litho- 
graphy, or  any  other  mechanical  process  during  the  life  of  the  author  or  of  the 
person  to  whom  he  has  assigned  his  property  ( ! )  and  ten  years  after  his  death, 
if  he  leave  heirs;  and  as  to  translations,  Art.  347  simply  forbids  to  translate 
and  sell  any  writing  or  work  without  the  author's  leave ;  and  Art.  348  likewise 
forbids  public  performance  of  musical  and  dramatic  works.  It  wUl  be  noticed 
that  the  provisions  of  the  law  of  1898  are  conceivably  less  favourable  to  the 
author  than  those  of  the  Penal  Code  of  1890,  for,  under  the  former,  copyright 
might  possibly  cease  whilst  the  author  was  still  living.  As  Art.  72  of  the 
Constitution  has  enacted  "  that  the  heirs  of  authors  shall  enjoy  this  right 
during  the  period  that  the  law  shall  determine,"  could  the  provisions  of  the 
Code  of  1 890  (as  we  have  seen,  not  necessarily  repealed)  be  invoked  if  they  were 
more  favourable  to  the  author  than  those  of  the  law  of  1898  ? 
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lisher  must  paj  the  author  at  least  on©  half  of  the  sale  pirice  of       Paet  V. 
the  whole  edition.  Bhazil. 

Art.  7 .  Copyright  is  protected  from  the  author's  creditors. 

Art.  8.  Posthumous  works  are  protected  for  the  same  periods  Posthumous 
as  prescribed  in  Art.  3,  but  the  right  of  translation  and  public  ^'"'^" 
performance  runs  from  the   1st  January  of  the  year  in  which 
the  author  dies. 

A.rt.  9.   Collaborators,  in  the  absence  of  agreement  to  the  con-  CoUabora- 
trary,  enjoy  equal  rights,  and  the  authority  of  all  of  them  is  neces-  *'°'^- 
sary  for  reproduction.     Disputes  are  to  be   determined"  by  the 
Courts. 

Art.  10.  The  consent  of  one  collaborator  is  sufficient  to  autho- 
rise the  stage  production  of  a  theatrical  work,  but  the  others  are  to 
be  indemnified. 

Art.  11.   In  the  case  of  anonymous  and  pseudonymous  works  Anonymous 
the  copyright  is  vested  in  the  publisher  until  the  author  makes  jonJ^^g 
himself  known.  works. 

Art.  12.  Translations  are  protected  as  original  works,  but  the 
translator  can  only  prevent  other  translations  during  the  period 
mentioned  in  Art.  3  (2). 

Ar.t.  13.  In  order  to  obtain  copyright,  it  is  indispensable  to  Formalities. 
register  and  deposit  at  the  National  Library  within  a  period  of  two 
years  expiring  on  the  31st  Decemb'er  of  the  year  following  that  in 
which  the  term  fixed  by  Art.  3  oommences  to  run:  (1)  one  perfect 
copy  of  a  work  of  art,  literature,  or  science,  printed,  photographed, 
lithographed,  or  engraved;  (2)  a  perfectly  clear  photograph  of 
minimum  dimensions  of  18  by  24  centimetres  of  works  of  paint- 
ing, sculpture,  architecture  and  design,  sketches,  &c.  (s). 

Art.  14.   The  right  of  performance  of  a  literarj'-  work  is  regu-  Performing 
lated  by  the  provisions  as  to  musical  works.  ^^ 

Art.  15.   No  public  performance  or  execution,  in  whole  or  part.  Musical 
of  a  musical  work  may  take  place  without  the  author's  consent;   tions. 
but  after  a  work  has  been  published  and  put  in  sale  it  is  under- 
stood that  the  author  gives  his  consent  to  its  performance  where 
no  payment  is  exacted. 

Art.  16.  Copyright  in  a  musical  work  includes  the  exclusive 
right  to  make  arrangements  and  variations  in  the  motifs. 

Art.  17.  The  transfer  of  an  artistic  work  does  not  carry  the  ^^"g'" 

(s)  R^ulations  as  to  registration  ajid  deposit  were  issued  on  11th  June, 
1901.  A  demand  for  registration  must  be  addressed  to  the  director  of  the 
National  Library,  and  wie  demand  must  indicate  nationality,  profession, 
domicile  of  the  author,  title  of  work,  place  and  date  of  first  publication,  re- 
printing, representation  or  performance,  and  all  essential  elements  of  the 
work.     A  fee  of  two  milreis  is  charged  for  registration. 

c,  32 
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right  of  reproduction  for  the  profit  of  the  proprietor  of  the  work; 
but  the  artist  may  only  reproduce  it  if  he  acknowled^s  that  the 
work  is  not  original. 

Art.  18.  The  reproduction  of  a  work  of  art  by  industrial  pro- 
cesses, or  the  application  of  a  like  work  to  industry,  does  not 
deprive  a  like  work  of  its  artistic  character;  but  it  remains  subject 
to  the  provisions  of  this  law. 

Art.  19.  Any  deceitful  or  fraudulent  infringement  of  copy- 
right constitutes  the  offence  of  piracy.  Any  one  knowingly  selling 
piracies,  exposing  them  for  sale,  having  them  on  his  premises  for 
sale,  or  importing  them  into  the  country  for  commercial  pur- 
poses, is  guilty  of  the  same  offence. 

Art.  20.  Accomplices  are  subject  to  the  same  penalties  as  the 
authors  of  these  offences. 

Art.  21.  The  following  are  to  be  considered  piracies:  (1)  trans- 
lations of  foreign  works;  (2)  reproduction,  translations,  repre- 
sentations, and  performances,  without  the  consent  of  the  author, 
if  necessary,  when  modifications,  additions,  or  suppressions  have 
been  made  to  the  works  without  the  author's  consent. 

Art.  22.  The  following  will  not  be  considered  piracies:  (1)  re- 
production of  passages  or  fragments  of  published  works,  or  the 
insertion,  entire,  of  short  writings  in  the  body  of  a  large  work, 
provided  the  latter  be  a  scientific  work  or  a  compilation  of  writ- 
ings of  various  authors,  composed  for  the  purpose  of  public  instruc- 
tion, the  source  to  be  acknowledged;  (2)  reproduction  in  journals 
or  periodicals  of  news,  political  articles,  extracts  from  other  jour- 
nals and  periodicals,  or  the  reproduction  of  speeches  at  public 
meetings  of  whatever  nature .  The  j  ournal  from  which  the  extracts 
are  taken  should  be  named,  and  the  author  alone  has  the  right  to 
publish  an  article  or  a  speech  separately;  (3)  reproduction  of 
official  and  state  documents;  (4)  reproduction,  in  books  and  jour- 
nals, of  passages  for  criticism  or  polemics;  (5)  reproduction,  in 
the  body  of  a  writing,  of  works  of  figurative  art  to  illustrate  the 
text,  on  condition  of  expressly  naming  the  author;  (6)  reproduc- 
tion of  works  of  art  found  in  streets  or  public  places;  (7)  repro- 
duction of  portraits  or  busts  executed  on  commission,  when  made 
to  the  order  of  the  propirietor  of  the  object. 

Arts.  23  to  47  relate  to  the  penalties  for  infringement  and 
procedure  for  recovery  thereof.  Under  the  Code  Penal  fines  were 
infiicted  and  confiscation  of  piracies  decreed,  but  the  fines  were 
ridiculously  small,  and  operated  rather  as  an  encouragement  than  a 
deterrent  to  piracies.  The  provisions  of  the  Code  Penal  as  to 
penalties  are  expressly  retained  by  Art.  23  of  the  law  of  1898, 
but,  in :  addition  to  the  fines,  the  pirate  is  now  made  liable  in 
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damages,  and  the  piracies  and  all  instruments  of  piracy  are  liable      P'^^^  V. 
to    eonflsoation.       Unauthorised    performances    of    musical   and       ^^^^^- 
dramatic  works  are  punished  by  forfeiture  of  the  receipts  and 
imprisonment.     One  collaborator  may  sue  for  infringement  with- 
out joining  the  others. 

Bights  of  Foreigners. 

The  strong  hopes  that  have  been  entertained  that  Brazil  would 
be  the  first  of  the  Latin  States  of  America  to  join  the  Copyright 
Union  have,  for  the  moment,  been  dashed. 

The  law  of  1898  is  conceived  in  a  strictly  national  spirit.  Art.  1  Provisions  of 
providing  that  the  rights  thereby  accorded  are  conferred  "  upon 
natives  and  foreigners  residing  in  Brazil  (t),  according  to  the  terms 
of  Art.  72  of  the  Constitution,  pirovided  they  fulfil  the  conditions 
prescribed  by  Art.  13." 

There  is,  indeed,  one  clause  in  the  law  of  1898  that  seems  to 
afford  some  protection  to  foreign  works.  Clause  21  (1)  is  in  the 
following  terms:  "Translations  of  foreign  works  in  the  Portu- 
guese language,  not  expressly  authorised  by  the  authors  and  made 
by  foreigners  not  domiciled  in  the  Republic,  and  not  printed  there, 
are  to  be  considered  piracies.  Authorised  translations  must  bear 
the  inscription  '  translation  authorised  by  the  author,'  and  such 
alone  may  be  imported,  sold,  or  performed  in  the  territory  of  the 
Republic."  Though  the  object  of  this  Article  is,  admittedly, 
simply  to  exclude  the  wretched  translations  that  had  been  pre- 
viously freely  imported  from  Portugal  in  large  quantities,  it  may 
operate  indirectly  to  give  some  protection  to  the  foreigner  (u) . 

In  the  year  1912  a  law  was  passed  (x)  providing  that  all  the  Law  of  17th 
provisions  of  the  law  of  1898,  with  the  exception  of  Art.  13  («/),  l^f^^^^' 
should  apply  equally  to  scientific,  literary,  and  artistic  works  pub- 
lished in  foreign  countries,  whatever  might  be  the  nationality  of 
their  authors,  provided  that  they  belonged  to  nations  which  have 
concluded  with  Brazil  treaties  guaranteeing  reciprocal  protection 
to  Brazilian  works  (Art.  1),  but  the  period  of  protection  must 
not  exceed  the  period  allowed  to  the  works  by  the  laws  of  the 
country  where  the  same  are  first  published,  and  the  provisions  of 
the  law  are  not  to  apply  to  works  published,  or  in  course  of  pub- 
lication, at  the  date  of  the  promulgation  of  the  law.  (Art.  3.) 
in  order  to  enjoy  the  benefit  of  this  law,  it  is  only  necessary  that 

(t)  The  necessary  period  of  residence  is  not  stated. 

(«)  See  "Le  Droit  d'Auteur,"  1898,  p.  114. 

(x)  Law  No.  2577,  17th  Januai-y,  1912;  "Le  Droit  d'Auteur,"  1912,  p.  34. 

(y)  Eelatinff  to  registration  of  works. 

32(2) 
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Part  V.       the  author  of  the  foreign  work  should  complj  with  the  formalities 
'^^•^"''-       required  by  the  laws  of  the  country  of  first  publication.    (Art.  2..) 
Present  state        This  law  follows  the  Argentine  law  of  the  23rd  September, 
tionalpro-       1910,  and  only  grants  protection  to  foreign  works  on  the  basis  of 
teotion  in        same  treaty,  but  the  passing  of  the  law  raised  hopes  that  Brazil 
would  adhere  to  the  Berne  Convention.     These  hopes  were  con- 
firmed when  the  negotiations  which  France  had  opened  up  with 
Brazil,  with  a  view  to  entering  into  a  treaty  for  the  mutual  pro- 
tection of  works  published  in  either  country,  were  momentarily 
broken  off,  upon  the  ground  that  Brazil  desired  to  consider  whether 
I       the  better  course  would  not  be  for  her  to  join  the  Copyright  Union. 
A   clause   was  actually  introduced  into  the  Budget  law  of  the 
4th  January,  1913,  expressly  authorising  the  Government  to  ratify 
the  Revised  Convention  of  1908,  but  the  Government  failed  to 
take  advantage  of  the  permission  thus  accorded,  and,  as  the  clause 
had  not  re-appeared  in  the  Budget  of  1914,  it  is  not  clear  whether 
the  permission  given  by  the  Budget  of  1913  has  not  lapsed.    At 
any  rate,  there  does  not  seem  any  immediate  prospect  of  the  hopes 
that  have  been  raised  coming  to  fruition,  and,  in  the  meantime,  the 
negotiations  for  a  treaty  between  France  and  Brazil  were  re- 
opened, and  resulted  in  the  signing  of  a  treaty  between  the  two 
countries,  dated  the  16th  December,  1913,  guaranteeing  protec- 
tion to  the  authors  of  either  country  in  the  other  upon  the  '"  most 
favoured  nation  "  footing  (z).     The  only  other  country  which  has 
a  copyright  treaty  with  Brazil  is  Portugal  (Ist  November,  1889) 
— ^this  treaty  being  of  a  rudimentary  character.  Brazil  was  one  of 
the  parties  to  the  Monte  Video  Convention  of  1889,  but  she  appears 
never  to  have  I'atified  the  same.     She  is,  however,  bound  by  the 
Pan-American  Convention  of  Rio  de  Janeiro,  1906  («).- 

CHILI. 

Copyright  in  literary  and  artistic  works  is  regulated  in  Chili 
by  the  law  of  the  24th  July,  1834,  and  is  further  sanctioned  by 
the  Civil  Code  of  1855,  Art.  584.  Authors  can  take  civil  pro- 
ceedings for  damages  under  Art.  2814  of  the  Civil  Code,  or  pro- 
ceed criminally  against  the  offender  under  Art.  471  of  the  Penal 
Code,  which  provides  that  the  punishment  of  minor  transpor- 
tation or  banishment  (6),  or  a  fine  of  100  to  1,000  pesos  may  be 
inflicted  on  any  person  who  commits  any  fraudulent'  act  relating 
to  literary  or  artistic  property,  and  that  copies,  implements,  or 

(z)  "Le  Droit  d'Auteur,"  1914,  p.  4. 

(a)   Ante,  p.   328. 

(6)  Enforced  residence  in  a  iixed  locality. 
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articles  pirated,  fraudulently  imported  or  circulated,  may  be  con-       Pm!t  V. 
fisoated  for  the  benefit  of  the  injured  person,  and  that  engraving        Chili. 
plates  and  implements  used  for  the  committal  of  the  offence  may 
be  confiscated  where  only  useful  for  that  pui-pose. 

The  law  of  24th  July,  1834,  provides  as  follows:  — 

Art.  1.  Authors  of  any  kind  of  writing,  or  compositions  of  Duration, 
music,  painting,  drawing,  or  sculpture,  and,  in  short,  all  persons 
to  whom  the  first  cono^tion  of  a  work  of  literature  or  des  belles 
lettres  belongs,  shall  have  the  exclusive  right  during  their  lives  of 
selling,  causing  to  be  sold,  or  circulating  in  Chili  reproductions 
of  their  works,  whether  hj  printing,  lithography,  moulding,  or 
any  other  process  intended  to  reproduce  or  multiply  copies. 

Ai't.  2.  Their  legatees  or  heirs  shall  enjoy  the  same  right  for 
five  years,  which  may  be  extended  to  ten,  if  the  government  thinks 
fit;  but  if  the  inheritance  devolves  on  the  treasury,  the  work  shall 
become  public  property. 

Art.  3.  Authors  and  their  heirs  may  transfer  their  rights  to  any 
person. 

Art.  4.   The  proprietor  of  the  MS.  of  a  posthumous  work  shall  Posthumous 
enjoy  copyright  for  ten  years,  with  no  extension:  the  period  shall  ^"^  '" 
run  from  first  publication,  and  on  condition  that  the  work  is  pub- 
lished separately  and  not  in  an  edition  comprising  the  works  of 
the  author  published  in  his  lifetime :  in  this  case  the  posthumous 
work  shall  share  the  fate  of  those  works.  • 

Art.  5.  The  possessor  of  posthumous  MSS.  containing  correc- 
tions of  a  work  published  in  the  lifetime  of  the  author  shall  enjoy 
copyright  for  ten  years,  with  no  extension,  on  condition  that  he 
brings  the  MSS.  before  the  ordinary  Court  in  the  year  follow- 
ing the  death  of  the  author,  and  clearly  proves  that  they  are  his. 

Art.  7.   Theatrical  pieces  shall,  in  addition,  be  protected  against  Dramatic 
representation  in  any  theatre  in  Chili  without  the  written  consent  ^°^  ^' 
of  the  author  or  his  heirs  during  the  life  of  the  author  and  five 
years  from  his  death,  during  which  latter  period  the  copyright 
belongs  to  the  heirs. 

Art.  8.  When  a  work  has  been  composed  by  a  body  of  several 
persons,  they  shall  enjoy  copyright  for  forty  years  from  first 
publication. 

Art.  9.  Translators  of  works  and  their  heirs  shall  enjoy  the 
same  rights  as  authors  and  their  heirs. 

Art.  10.   To  enjoy  the  rights  given  by  these  articles,  it  is  not  Deposit, 
necessary  to  obtain  any  title  from  government,  but  it  will  suifice 
to  deposit  three  copies  of  the  work  at  the  public  library  of  Santiago 
and  to  mention  the  proprietor  at  the  head  of  the  work. 
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Art.  11.  The  government  may  grant  an  exclusive  privilege  for 
five  years  to  persons  reprinting  interesting  works,  provided  the 
reprint  be  oorrect  and  handsome. 

Art.  12.  If  the  author  or  publisher  do  not  desire  to  enjoy  copy- 
right, and  do  not  fulfil  the  formalities  prescribed  by  Art.  10,  the 
printer  must  deposit  three  copies  as  aforesaid. 

A7't.  13.  Printers  must  also  deposit  at  the  library  two  copies 
of  every  periodical,  paper,  or  separate  publication  printed  by  them, 
and  send  one  copy  to  the  Ministry  of  the  Interior  and  one  to 
each  Procureur  fiscal. 

Art.  14.  After,  the  expiration  of  the  periods  previously  men- 
tioned, every  work  shall  become  public  property,  and  any  person 
may  take  advantage  thereof  as  seems  good  to  him. 

Art.  15.  If  any  person  reprint,  engrave,  or  imitate  the  work 
of  another,  or  contravene  in  any  way  the  provisions  of  this  law, 
the  person  interested  may  bring  him  before  the  judge,  who  shall 
decide  the  matter  summarily  according  to  the  laws  in  force  relat- 
ing to  encroachments  on  the  property  of  another. 

Art.  584  of  the  Civil  Code  of  1855  provides  that  the  productions 
of  talent  or  intellect  are  the  property  of  their  author.  This 
property  is  regulated  by  special  laws. 


Rights  of  Foreigners. 

Foreigners.  Art.  6  of  the  law  of  24th  July,  1834,  provides  "  that  foreigners 

who  publish  their  works  in  Chili  shall  enjoy  the  same  rights  as 
Chilians,  and  if  they  publish  in  Chili  a  new  edition  of  works  pub- 
lished in  another  country,  they  shall  enjoy  like  rights  for  ten 
years."  This  clause  seems  a  model  of  bad  draftsmanship. 
Literally  construed,  foreigners  publishing  at  any  time  in  Chili 
would  obtain  copyright,  and  the  foreigner  publishing  a  new  edition 
would  apparently  not  need  to  be  the  proprietor  of  the  copyright 
in  the  author's  native  country.  Whether  such  a  literal  construc- 
tion would  prevail  is  not,  however,  certain.  At  any  rate,  the 
foreigner  must  make  the  deposit  required  by  Art.  10.  Chili  has 
signed  the  Convention  of  Monte  Video  and  the  Pan-American 
Convention,  but,  hitherto,  she  has  ratified  neither.  She  is  a  "  pro- 
claimed "  country  entitled  to  the  benefit  of  the  United  States 
Copyright  Act,  1909,  and  by  a  treaty  with  the  same  country,  dated 
the  6th  December,  1898,  it  was  agreed  that  publications  made 
in  violation  of  the  copyright  laws  of  the  country  of  destination 
should  not  be  allowed  to  be  carried  as  postal  packages  between  the 
two  countries.    Negotiations  between  France  and  Chili  for  a  copy- 
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right  treaty  have  recently  been  opened  up,  but  at  present  Chili      Pam  V. 
has  no  express  treaties  on  the  subject.  Cmu. 


COLUMBIA . 

Copyright  in  Columbia  is  governed  by  a  long  law  of  the 
20th  October,  1886,  based  largely  upon  the  Spanish  law  of  10th 
January,  1879.    Its  main  provisions  are  as  follows  (c):  — 

Art.  1.  Literary  and  artistic  property,  or  copyright,  consists  in 
the  privilege  accorded  to  authors  by  law  of  profiting  by  their 
works,  during  a  fixed  period  and  in  consideration  of  certain 
previous  formalities. 

Art.  2.  For  the  purposes  of  the  law,  an  author  means  a  person 
who  has  produced  an  original  work;  also  a  person  who  recasts  or 
compiles,  or  who  makes  an  abridgment  or  summary  of  another 
work,  on  condition  that  in  these  various  works  he  keeps  within 
the  limits  allowed  by  law  and  international  treaties. 

Art.  3.   The  benefits  of  this  law  can  be  claimed  by  any  Colum-  \yiioeii- 
bian  who  publishes  a  work  in  a  foreign  country,  even  in  a  country  copyright, 
with  which  there  is  no  literary  convention. 

Art.  4.  Any  person  who  first  publishes  an  unpublished  work, 
of  which  nobody  is  the  owner,  from  a  manuscript  of  which  he  is 
the  proprietor,  is  regarded  as  an  author. 

Art.  5.   The  State,  corporations,  and  persons  constituted  by  law 

also  enjoy  literary  copyright,  so  long  as  they  have  a  legal  existence. 

Art.  6.   For  the  purposes  of  this  law,  a  literary  or  artistic  work 

means  any  original  production  resulting  from  individual  effort  or 

labour  of  intellect,  imagination,  or  art. 

Not  only  works  completely  original  are  considered  to  belong  to 
the  person  producing  them,  but  also  those  of  which  the  elements, 
though  drawn  from  other  authors,  have  been  selected  with  discern- 
ment, clothed  with  a  new  form,  and  intelligently  adapted  to  a 
purpose  more  or  less  general. 

Art.  7.  Ideas,  philosophical  or  scientific,  conceptions  or  systems, 
and  othei-  parts  of  human  knowledge,  apart  from  the  particular 
form  with  which  the  author  or  artist  has  clothed  them,  do  not 
constitute  private  property  and  may  be  freely  presented  under  new 
forms. 

Art.  9.  Every  work  of  the  intellect,  after  having  been  pub- 
lished by  printing,  engraving,  or  any  other  analogous  process,  and 
after  the  fulfilment  of  the  legal  formalities,  constitutes  a  property 

(c)  "Le  Droit  d'Auteur,"  1914,  p.  129- 
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regulated  by  the  ordinarj  law  without  other  limits  than  those 
resulting  from  the  law. 

Art.  10.  Literary  and  artistic  property  helongis  to  authors  for 
life,  and  after  their  death  to  persons  lawfully  acquiring  it  for 
eighty  years. 

Copyright  may  be  assigned  (Art.  14),  but  if  the  copyright  be 
assigned  intej'  vivos  twenty-five  years  after  the  author's  death, 
it  reverts  to  the  author's  heirs  of  necessity,  if  he  has  such. 
(Art.   15.)   ' 

Registration  must  be  effected  at  the  Ministry  of  Public  Educa- 
tion, and  three  copies  deposited  for  the  use  of  the  Ministry  of 
Public  Education  and  the  National  Library,  but  there  is  no  neces- 
sity for  deposit  of  works  of  art  of  which  only  single  copies  exist, 
and,  in  the  ca^e  of  dramatic  works  which  have  been  publicly  per- 
formed, but  not  printed,  a  single  MS.  copy  must  be  deposited. 
(Art.  29.)  Such  registration  must  be  effected  within  one  year 
from  the  date  of  publication.  (Art.  30.)  If  the  author  fails  to 
register,  the  work  .becomes  public  property  for  a  period  of  ten 
years,  and  within  a  year  from  the  expiration  of  that  time  the 
author  may  recover  the  copyright  by  registration,  but  publishers 
may  sell  their  stock  lawfully  printed  during  the  period  of  for- 
feiture. If  the  author  does  not  take  advantage  of  his  second 
opportunity,  the  copyright  is  lost  altogether.     (Arts.  21,  22.) 

The  law  provides  that  the  copyright  in  letters  shall  remain  in 
the  sender.  (Art.  33.)  Translations  and  abridgments,  unless 
they  be  of  foreign  works,  are  prohibited  (Art.  39),  but  translators 
and  abridgers  have  the  copyright  in  their  translations  and  abridg- 
ments. Except,  however,  in  a  case  where  they  have  obtained  the 
authority  of  the  author  of  the  original  work,  they  cannot  oppose 
similar  translations  or  abridgments  being  made  by  others. 
(Art.  41.)  Similarly,  compilations  are  protected  if  their  method 
or  arrangement  is  original.  (Art.  42.)  Documents  preserved  in 
archives  and  public  libraries  may  only  be  copied  with  the  per- 
misision  of  the  proper  authority  (Art.  45),  but  laws,  regulations, 
and  official  documents  may  be  freely  copied.     (Arts.  54,55,56.) 

The  copyright  in  anonymous  and  pseudonymous  works  is  pro- 
tected by  the  publisher,  until  their  authors  disclose  their  identity. 
(Art.  46.)  It  is  provided  that  works  published  orally  during 
an.  author's  life,  as  well  as  works  published  after  his  death,  are  to 
be  included  amongst  posthumous  works  (Art.  47),  but  the  law, 
apparently,  gives  no  special  period  of  protection  for  such  works. 

The  copyright  in  a  collective  work  belongs  to  the  author  or 
editor,  and  a  contributor  must  expressly  reserve  his  copyright,  if 


COPYRIGHT  m  FOKEIGN  COUNTRIES.  505 

he  deeiree  to  do  so.    (Art.  50.)    In  the  case  of  collaborations  copy-      Fam  V. 
right  endures  for  eighty  years  from  the  death  of  the  last  surviving     Columbia. 
author.     (Art.  50.) 

As  regards  articles  contributed  to  periodicals,  the  proprietors  Periodicals, 
have  only  the  right  of  once  publishing  articles  supplied  by  paid 
contributors.  The  writers  have  the  right  to  publish  their  works 
in  any  manner  they  think  fit.  (Art.  51 .)  Productions  published 
in  periodicals  may  be  reprinted  in  other  periodicals,  unless  the 
copyright  is  specially  reserved,  and  in  any  case  the  source  must  be 
acknowledged.     (Art.  52.) 

It  is  permissible  to  make  quotations  from  another  author,  pro-  Not  piracies, 
vided  the  pasisages  taken  are  not  so  numei'ous  or  consecutive  as  to 
be  considered  as  a  literal  imitation  (Art.  37):  it  is  also  permissible 
to  make  selections  from  the  works  of  othei's  for  school  books,  except 
against  the  express  wishes  of  the  authors  of  the  originals. 
(Art.  38.) 

Dramatic  and  musical  works  may  not  be  publicly  performed  Dramatic 
without  the  consent  of  their  authoi-s  (Art.  58),  but  if  the  authors  works, 
do  not  fix  the  amount  of  royalty,  they  can  only  claim  the  amount 
of  royalties  fixed  by  regulations.  (Art.  58.)  Musical  composi- 
tions, as  well  as  arrangements,  variations,  &c.,  on  a  theme  or  air 
which  is  public  property  may  be  the  subject  of  copyright. 
(Art.  60.) 

Any  person  has  the  right  to  prevent  his  portrait  or  bust  being  Works  of 
exhibited  or  sold  without  his  consent,  but  he  cannot  deprive  a  bond  sculpture. 
fide  dealer  of  his  possession  without  making  him  fair  compensa- 
tion. The  permission  of  the  family  is  necessary  for  the  reproduc- 
tion or  sale  of  a  bust  or  portrait  of  a  deceased  person.  The  abso- 
lute right  of  publishing  a  portrait  can  only  be  obtained  by  formal 
contract.  (Art.  61.)  The  question  whether  a  painter  or  sculptor 
preserves  the  exclusive  right  of  reproduction  by  engraving  or 
analogous  process  of  his  work  after  alienation  must  generally  be 
answered  in  the  negative,  and  depends  upon  the  terms  of  the  con- 
tract.    (Art.  62.)  (d). 

Piracy  committed  in  a  foreign  country  is  an  offence  if  the  pro-  Piracy, 
ducts  be  sold  in  Columbia  (Art.  64),  but,  as  doctrines,  opinions, 
and  systems  do  not  constitute  literary  property  within  Art.  7,  a 
person  who  reproduces  ideas,  while  changing  their  form,  arrange- 
ment, or  performance,  is  not  guilty  of  piracy.     (Art.  71 .) 

The  penalties  for  piracy  are  fine  and  confiscation  of  pirated  Penalties 
copies  (Art.  68),  and,  if  the  author  of  the  piracy  is  not  known, 

(rf)  The  law  contains  na  express  provisions  as  to  photographsr. 
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the  publisher,  printer,  and  vendor  are  to  be  successively  liabk, 
subject  to  their  proving  good  faith.  (Art.  69.)  Importers  of 
piracies  axe  liable  to  hand  over  to  the  proprietor  of  the  copyright 
all  copies  in  their  possession  and  the  value  of  copies  so,ld. 

By  Art.  73  it  is  provided  that,  if  any  contest  shall  arise  on  the 
question  whether  there  has  been  a  lawful  reproduction  of  ideas  in 
a  work,  or  an  unlawful  reproduction  of  materials  belonging  to 
another,  the  judge  or  Court  which  has  cognizance  of  the  case,  may 
order  an  examination  or  reference  to  experts,  and  in  the  absence 
of  previous  decisions  settling  the  law,  is  to  specially  adhere  to  the 
principles  sanctioned  by  French  and  Spanish  law  in  relation  to 
literary  and  artistic  property. 


Foreigners 
belonging  to 
Spanish- 
speaking 
colonies. 


Other 
foreigners. 


Bights  of  Foreigners. 

In  treating  the  rights  of  foreigners  the  law  of  1886  draws  a 
distinction  between  Spanish-speaking  countries  and  others,  as 
appears  from  the  following  clauses: — 

Art.  25.  Authors,  natives  of  countries  where  the  Spanish 
language  is  spoken,  and  the  legislation  of  which  accords  literary 
copyright,  shall,  within  the  limits  of  this  law,  enjoy  in  Columbia 
the  rights  hereby  given  by  means  of  a  civil  action  before  a  judge 
having  jurisdiction,  without  the  necessity  for  any  treaty  or  diplo- 
matic intervention. 

Art.  65.  It  is  also  piracy  to  reproduce  in  Columbia  copyright 
works,  printed  in  Spanish  in  countries  with  which  reciprocity 
exists  in  respect  of  literary  property  {d) . 

Authors  of  countries  not  falling  within  the  above  category,  can 
only  obtain  protection  in  Columbia  by  virtue  of  treaties;  but 
treaties  are  difficult  to  arrange,  by  reason  especially  of  Art.  26 
of  the  same  law,  which  declares:  "  No  reservation  of  the  right  of 
translation  can  be  made  in  International  Conventions  entered  into 
by  the  Government,  except  in  the  case  of  works  written  in  a 
foreign  language,  and  printed  in  a  country  where  Spanish  prevails, 
as,  for  example,  works  in  Latin,  Basque,  or  Catalan,  printed  in 
Spain."  Again,  Art.  39,  which  forbids  unauthorised  transla- 
tions, adds:  "  But  works  of  a  foreign  author,  printed  in  a  country 
with  a  foreign  language,  may  be  freely  ti-anslated  wholly  or  par- 
.  tially  on  the  single  condition  that  the  author's  name  is  not  con- 
cealed"; and  yet  again,  Art.  57,  forbidding  unauthorised  per- 
formances of  dramatic  and  musical  works,  adds:  "If  the  work  be 


(d)   The  works  of  Columbian  authors  are  protected  even  though  they 
published  in  a  foreign  country:  see  Art.  3,  supra. 
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a  foreigu  one,  originating  from  another  country  where  the  Spanish  Pam  v. 
language  is  spoken,  and  with  which  reciprocity  exists  in  respect  of  Columbia. 
literary  property,  the  above  prohibition  shall  refer  only  to  works 
the  authors  of  which  expressly  reserve  the  right  of  representation." 
There  is,  it  will  be  noticed,  a  marked  distinction  between  the 
language  of  Art.  39  and  Art.  57,  the  former  expressly  stating 
that  foreign  works  may  be  freely  translated,  but  the  latter  making 
no  such  express  statement  as  to  the  right  of  performing  foreign 
musical  and  dramatic  works.  From  this  difference  in  language 
it  might  perhaps  be  contended  that  foreigners  are  to  be  protected 
in  their  performing  rights,  but  such  a  construction  is  rather 
strained.  Columbia  has  signed,  but  not  ratified,  the  Pan- 
American  Convention.  She  has  alsio  a  treaty  with  Spain,  dated 
the  28th  November,  1885,  containing  the  most -favoured-nation 
clause,  one  with  Italy,  dated  27th  October,  1892,  and  one  with 
Switzerland,  dated  the  14th  March,  1908.  A  treaty,  with  San 
Salvador,  signed  on  the  24th  December,  1900,  does  not  appear  to 
have  been  ratified  by  Columbia. 

COSTA    RICA. 

Costa  Rica  possesses  a  complete  la\^•  on  the  subject  of  copy- 
right, the  date  of  the  law  being  the  26th  June,  1896.  Its  main 
provisions  are  as  follows  (e) : — 

Art.  1.  Intellectual  property  is  of  the  same  character  and  sub- 
ject to  the  same  rules  as  movable  property. 

Art.  2.  It  includes  all  kinds  of  scientific,  literary,  and  artistic 
works,  by  whatever  means  produced. 

Art.  3.   Copyright  lasts  for  the  life  of  the  author  and  fifty  Duration, 
years  after  his  death  (/) . 

Art.  4.   In  case  of  alienation,  the  alienee  becomes  the  proprietor  Title  of 
of  the  copyright  during  his  life  and  then  his  successors  are  entitled  ^  '™^^- 
for  twenty  years  after,  but  after  that  period  the  copyright  re-vests 
in  the  author  or  his  heirs  or  legatees  for  a  period  of  thirty  years. 

Art.  5.  In  case  of  failure  of  heirs,  the  property  falls  into  the 
public  domain. 

Art.  6.  The  State,  communes,  official  and  private  corporations, 
are  entitled  to  the  benefits  of  this  law,  but,  except  in  the  case  of 
private  corporations,  copyright  will  last  for  twenty-five  years  only. 

Art.  7.  Literary  and  scientific  works  belong  to  their  authors,  Literary 
and  may  not,  under  any  pretext,  be  published  or  translated  with  ''°^^"^    ■ 
out  their  consent. 

(e)  "Le  Droit  d'Auteur,"  1896. 
(/)  But  see  Arts.  63  et  seq. 
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Art.  8.  Private  letters  cannot  be  published  without  the  autho- 
risation of  the  writers. 

Art.  9.  No  one  may  reproduce  the  works  of  another  without 
the  permission  of  the  proprietor. 

Art.  10.  It  is  permissible  to  publish  commentaries,  supple- 
ments, notes,  and  critical  observations  on  the  subject  of  the  work, 
provided  no  more  of  the  text  be  taken  than  is  necessary  for  this 
purpose. 

Art.  11.  Unauthorised  publication  is  forbidden  of  scientific  or 
literary  productions  recited,  played,  or  performed  in  public  or 
private,  and  noted,  stenographed,  or  obtained  by  phonograph  or 
any  other  means;  and  (Art.  12)  the  same  applies  to  professional 
lectures  in  universities,  colleges,  and  schools;  but  (Art.  13)  these 
provisions  are  not  to  prevent  the  publication  of  extracts. 

Art.  14.  It  is  permissible, to  publish  in  journals,  pamphlets, 
books  or  sheets,  public  documents  emanating  from  the  government, 
provided  they  have  been  ofEicialLy  published,  and  the  reproduc- 
tion 'Conforms  to  the  official  text;  but  (Art.  15)  complete  or 
partial  collections  of  speeches  delivered  in  Congress  or  in  an  official 
capacity  may  not  be  published  without  consent. 

Art.  16.  Periodicals  may  reproduce  publications  inserted  in 
other  periodicals,  unless  forbidden  (g) . 

Art.  17.  Authors  and  translators  of  productions  inserted  in 
journals  or  reviews  may,  in  the  absence  of  contrary  agreement, 
publish  them  in  collections. 

Art.  18.  A  translator  erijoys  copyright  in  his  translation,  but 
without  the  right  to  prevent  other  translations. 

Art.  19.  The  possessor  or  publisher  of  a  work  may  not  alter  it 
without  the  author's  consent. 

Art.  20.  Unlawful  works  are  not  protected. 

Art.  21.  The  publisher  of  an  anonymous,  pseudonymous,  or 
posthumous  work  has  the  rights  of  the  author,  but  (Art.  22)  the 
author,  translator,  or  proprietor  of  an  anonymous  or  pseudony- 
mous work  may  obtain  the  copyright  on  proving  his  title. 

Art.  23.  The  property  in  posthumous  works  belongs  to  the 
author's  heirs  or  legatees  for  a  term  of  fifty  years  (h) . 

Art.  24.  Amongst  posthumous  works  are  included:   (1)  works 


(ff)  The  Supreme  Court  of  Justice  in  Costa  Rica  hejd,  on  the  I4th  July, 
1903,  that  telegrams  published  in  the  Official  "  Gazette  "  could,  by  virtue  of 
Art.  14,  be  reproduced  by  newspapers,  though  the  "  Gazette  "  purported  to 
forbid  such  reproduction.  Art.  14  is  not  confined  to  "official"  documents. 
"Le  Droit.  d'Auteur,"  1904,  p.  32. 

(h)  The  law  does  not  state  whether  this  term  runs  from  the  author's  death 
or  from  publication. 


COPYRIGHT  IN  FOREIGN  COUNTRIES.  509 

which    have    never    been    published    in    the    author's    lifetime;       Part  V. 
(2) .  abridgments,    transformations,    annotations,    or    corrections   Costa  Bioa. 
amounting  to  a  new  work  and  left  by  the  author  at  his  decease. 

Art.  25.  When  a  work  has  been  alienated,  the  Courts  are  to 
decide  whether  the  modifications  are  sufficient  to  make  the  work 
a  new  work  within  Art.  24  (2). 

Art.  27.  The  provisions  as  to  literary    copyright    all    apply  Dramatic 
equally  to  musical  and  dramatic  works,  save  that  (Art.  28)  the  ^orks. 
exemption  mentioned  in  Art.  10  does  not  apply  to  musical  works. 

Art.  28 .  The  author's  consent  is  necessary  for  altering  a  musical 
composition  in  any  way  by  introducing  accompaniments,  making 
transpositions,  arrangements,  changing  the  text,  &c. 

Art.  29.  No  dramatic  or  musical  work  may  be  performed  in 
whole  or  in  part  in  a  theatre  or  public  place  without  the  authorisa- 
tion of  the  author  or  proprietor,  and  (Art.  30)  this  prohibition 
extends  to  performances  given  by  societies  so  constituted  as  to 
receive  a  money  contribution. 

A.rt.  31.  Authors  or  proprietors  of  musical  and  dramatic  works 
must  determine  the  rights  of  performance,  otherwise  they  can  only 
claim  those  fixed  by  the  executive  power. 

Art.  32.  In  the  absence  of  contrary  agreement,  half  of  the 
rights  belong  to  the  author  of  the  music  and  half  to  the  author 
of  the  libretto. 

Art.  33.  Copies  of  unpublished  dramatic  or  musical  works  may 
not  be  made,  sold,  or  lent  on  hire,  without  the  author's  permission. 

Art.  34.  Authors  of  a  lyrico-dramatic  work  may  publish  and 
sell  their  work  separately. 

Art.  35.  If  the  author  of  the  libretto  of  a  lyrico-dramatic 
work  forbids  performance  the  author  of  the  music  may  substitute 
another  libretto,  and  ^'ice  versa. 

Art.  36.  When  a  dramatic  or  musical  work  is  performed  in 
public  the  title  may  not  be  altered  or  the  text  curtailed, 
changed,  or  added  to  without  the  author's  consent. 

A.rt.  37.  The  rights  belonging  to  the  author  or  proprietor  of 
a  dramatic  or  musical  work  are  not  subject  to  the  creditors  of 
the  manager  of  the  performance. 

Art.  38.  The  author  of  a  work  of  art  has  the  exclusive  right  Artistic 
of  reproduction  by  any  means,  without  exception.  copyright. 

Art.  39.  Authors  of  plans,  sketches,  designs,  maps,  and  other 
like  works  enjoy  the  benefits  of  this  law. 

Art.  40.  The  provisions  relative  to  literary  Works  apply  equally 
to  artistic  works. 

Arts.  41  to  48  relate  to  patents. 
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Arts.  49  to  62  relate  to  the  formalities  necessary  to  obtain 
copyright.  Authors  must  register  at  the  Office  of  Public 
Libraries,  and  deposit  three  signed  copies  of  their  works  within 
a  year  from  the  day  when  the  printing,  of  the  work  is  finished  (i), 
without  which  no  copyright  can  be  obtained  (fc).  (Art.  53.)  In 
the  case  of  musical  and  dramatic  works  'which  have  been  performed 
but  not  printed,  it  will  be  sufficient  to  deposit  a  signed  manuscript 
copy  (Art.  55),  and  in  the  oa^se  of  artistic  works,  such  as  pictures, 
statues,  architectural  fflod'ek,  and  such  like  works,  it  will  be 
sufficient  to  deposit  an  engraving,  design,  or  photograph  of  the 
work.  Registrations  will  be  published  in  the  official  journal 
within  eight  days. 

The  benefits  of  this  law  are  extended  to  scientific,  literary,  and 
artistic  productions  produced  before  this  law  came  into  force,  pro- 
vided they  are  registered  within  six  months  from  the  date  of  its 
doing  so. 

Art.  63.  Scientific,  literary  and  artistic  works  which  have  not 
been  registered  within  the  period  appointed  by  law  fall  into  the 
public  domain,  but  after  ten  years  from  the  day  when  that  period 
expires,  authors  or  proprietors,  or  their  heirs  or  legatees,  have  the 
right  to  recover  the  copyright  on  duly  registering  within  a  year, 
in  default  of  which  the  work  falls  definitely  into  the  public 
domain.  ,  !    '  ! 

Art.  64.  Likewise  scientific,  literary,  and  artistic  works  which 
have  not  been  reprinted  (reimrprimees)  by  the  author  or  proprietor 
within  a  period  of  twenty-five  years  fall  into  the  public  domain. 

Art.  65.  Dramatic  and  musical  works  which  have  been  regis,- 
tered  and  deposited  in  accordance  with  the  provisions  of  Art.  55 
fall  into  the  public  domain  if  they  have  not  been  published  within 
thirtjr  years  from  the  date  of  registration. 

Art.  68.  It  belongs  to  the  Minister  of  Instruction  to  declare 
the  forfeiture  of  the  copyright  in  a  work.  Such  a  declaration  is 
to  be  inserted  within  eight  days  in  the  official  journal  (Art.  69), 
and,  if  not,  any  interested  person  may  require  it  to  be  inserted. 

Art.  71.  Infringers  are  punishable,  civilly  and  criminally,  as 
provided  by  Art.  496  of  the  Penal  Code. 

Art.  72.  The  persons  responsible  for  fraudulent  piracy  com- 
mitted by  publication  are  successively,  (1)  the  author  of  the 
piracy;  (2)  the  publisher;  and  (3)  the  printer,  unless  they  respec- 


(«)  What  if  the  work  be  not  printed  ?  The  law  seems  to  make  no  special 
provision  for  this,  and  yet  it  is  clear  that  pictures,  &c.  must  be  registered. 
The  word  used  in  the  French  translation  is  "  impression." 

(k)  But  see  Art.  63, 
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tively  prove  absence  of  guilt.     In  the  case  of  fraudulent  piracies      ^'''-kt  V. 
■oommitted  by  performance  or  public  exhibition  (Art.  73)  the   <^°sta  Rtca. 
persons  reepionsible  are,  (1)  the  person  on  whose  account  the  per- 
formance or  exhibition  is  organieed;  or,  in  default,  (2)  the  persons 
who  perform  or  exhibit  the  work. 

Rights  of  Foreigners. 

The  last  Article  of  the  law  of  1896  provides  that,  "  Foreigners  Foreigners, 
resident  abroad  shall  enjoy  in  Costa  Eica  the  rights  hereby  con- 
ferred on  natives  and  foreigners  resident  in  the  Republic,  provided 
the  laws  of  their  nation  accord  equal  advantages  to  citizens  of 
Costa  Eica." 

Costa  Rica  ha/S  copyright  treaties  with  the  following  countries: 
Spain  (14th  November,  1893),  Guatemala  (15th  Mhj,  1895), 
Salvador  (12th  June,  1895),  Honduras  (28th  September,  1895), 
and  France  (28th  August,  1896),  and  the  President  of  the  United 
States  has  issued  a  proclamation  according  Costa  Rica  the  benefit 
of  the  United  States  Copyright  Act,  1909.  Costa  Rica  was  one  of 
the  signatories  of  the  Pan-American  Convention,  and  this  Con- 
vention was  ratified  by  her  on  the  13th  July,  1903. 

DOMINICA. 

Dominica  possesses  no  copyright  la-w,  although  by  the  Con- 
stitution of  the  20th  June,  1896,  it  is  provided  that  "the  nation 
guarantees  to  Dominicans  the  property  in  their  scientific,  artistic, 
and  literary  productions."  Dominica  has,  however,  adhered  to  the 
'Pan-American  Convention  of  Mexico,  1902  (I),  being  expressly 
authorised  to  do  so  by  a  law  of  the  5th  August,  1911;  but  it  is 
difficult  to  see  what  law  a  foreigner  can  invoke. 

ECUADOR. 

Art.  27  of  the  Constitution  of  Ecuador  of  1884,  provides  that 
every  person  shall  enjoy  liberty  of  industry,  and  within  the  con- 
ditions fixed  by  law,  the  exclusive  property  in  his  discoveries, 
inventions,  and  literary  works. 

A  law  was  passed  concerning  literary  and  artistic  property  on 
the3rd  August,  1887. 

By  this  law  copyright  is  conferred  in  literary  and  artistic  works  Works  pro- 
upon  the  authors  thereof.     Included  amongst  authors  of  literary  tested, 
works  are:  (1)  a  producer  of  a  written  or  oral  work;   (2)  a  trans- 
lator; (3)  a  proprietor  of  an  unpublished  work,  not  legally  belong- 

(l)  Ante,  p.  528. 
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ing  to  any  other  person,  which  he  publishes  for  the  first  time; 

(4)  a  compiler  of  historical  or  legislative  documents,  having  per- 
mission to  make  their  compilations;  (5)  a  compiler  of  popular 
productions,  such  as  songs,  traditions,  &c.,  if  the  compilation  is 
made  with  a  literary  object;  (6)  a  publisher  or  compiler  of  a 
work  which  is  no  longer  private  property.  (Art.  2.)  Included 
amongst  authors  of  artistic  works  are:  (1)  the  creator  of  the 
work;  (2)  the  composer  of  variations  on  a  musical  theme,  on 
condition  that  these  variations  constitute,  in  the  opinion  of  experts, 
a  new  creation;  (3)  the  compiler  of  popular  musical  works,  having 
no  known  proprietors;  (4)  the  author  of  transpositions  or  instru- 
mentations made  with  the  permission  of  the  author  of  the  original; 

(5)  an  artist,  a  geographer,  an  engineer,  a  draughtsman,  a  calli- 
.graphist,  or  a  sculptor,  each  in  respect  of  his  original  work  and  in 
copies  which  can  be  made  from  it  by  any  process  whatsoever, 
unless,  however,  he  has  alienated  the  original;  (6)  the  reproducer 
of  a  work  with  the  author's  permission; ,  (7)  the  publisher  of 
works  in  respect  of  which  copyright  has  ceased.      (Art.  3.) 

The  period  of  protection  varies  in  different  oases .  In  the  ease  of 
the  producer  or  creator  of  a  literary  or  artistic  work,  and  in  the  icase 
of  works  falling  within  Art.  3  (5),  the  period  is  the  life  of  the 
author  and  fifty  years  after  his  death :  in  the  case  of  translations^ 
compilations,  &c.,  the  period  is  fifty  years  from  publication:  in 
all  other  cases  the  period  is  twenty-five  years  from  publica- 
tion (m).     (Art.  9.) 

Abridgments  are  not  generally  permissible  \^ithout  the  consent 
of  the  author  of  the  original  (Art.  14):  and  in  the  case  of  an 
abridgment  of  a  work  which  has  become  public  property,  the 
abridger  has  copyright  in  his  abridgment,  but  has  no  right  to 
prevent  others  from  making  similar  abridgments.  (Art.  15.) 
Similarly,  the  existence  of  a  privileged  translation  does  not  pre- 
vent the  publication  of  another  translation  of  the  translated  work 
(Art.  17),  and  every  translation  must,  unless  it  be  of  an  anony- 
mous work,  indicate  the  name  of  the  author  of  the  original  work. 
(Art.  18.) 

Articles  contributed  to  periodicals  may  be  reproduced  in  other 
periodicals,  unless  authors  expressly  reserve  their  rights. 
(Art.  28.)  If,  on  the  other  hand,  the  editor  or  publisher  of  the 
periodical  expressly  reserves  the  copyright,  he  may  not  publish  the 
articles  separately.  (Art.  2S.)  An  author  who  undertakes  the 
editorship  of  a  periodical  does  not  retain  the  copyright  in  any. 


(m)  As  to  dramatic  rights,  see  Art.  35, 
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article  he,  ma,j  contribute,  but  may  publish  hie  article  separately.       Paet  V. 
(Art.  30.)  '.       BcuADOE. 


Reproductions  of  portraits'  and  busts  may  not  be  sold  without  Portraits 
the  permission  of  the  interested  person.     (Art.  32.)  and  busts. 

Dramatic  works  are  protected  against  reproduction  in  the  same  Dramatic 
manner  as  other  works  of  literature  (Art.  33),  and  they  may. not  ^°*'- 
be  represented  in  public  theatres  without  the  author's  permission. 
(Art.  34.)     The  exclusive  right  of  public  performance  lasts  for 
the  life   of   the  author  and   twenty-five  years  after  his   death. 
(Art.  35.) 

In  order  to  obtain  copyright  in  a  work,  the  copyright  must  be  Formalities, 
registered,  and  three  copies  of  the  work,  if  printed,  must  be 
deposited  (Arts.  43,  45):  in  the  case  of  pictures  or  sculptures, 
registration  alone  will  be  suifibient,  but  this  does  not  apply  to 
engravings  and  other  works  capable  of  being  multiplied  by 
mechanical  means  (Art.  46):  in  the  case  of  dramatic  and  musical 
works  not  yet  printed,  one  MS .  copy., must  be  deposited .  (Art .  47 . ) 
The  period  allowed  for  registration  is  six  months  from  publi- 
cation, or  throe  months  from  repi-esentation,  as  the  case  may  be. 
(Art,  49.) 

The  author's  remedies  for  infringement  of  copyright  are  seizure 
of  the  piracies  and  payment  of  the  value  of  copies  sold.  (Art.  54.) 
If  there  are  any  aggravating  circumstances,  a  fine  may  be  im- 
posed.    (Arts.  58,  59.) 

Rights  of  Foreigners. 

By  Art.  64,  every  citizen  of  Ecuador  who  publishes  a  work  out-  Worksof 
side  the  territory  is  granted  the  benefit  of  the  law,  subject  to  his  ''^*l?'j?'¥'  j 
complying  with  the  formalities,  but  the  period  allowed  him  for  abroad, 
registration  is  double  that  allowed  in  ordinary  cases. 

Art.  42  provides  that  when  an  author  has  granted  to  a  citizen  Rights  of 
of  Ecuador  the  exclusive  right  of  translating  or  making  an  abridg-  Eo^^or™™ 
ment  oi-  epitome  of  his  works,  such  person  may  prevent  any  Work 
analogous  to  his  o\\  n  being  made  in  Ecuador  :•  and  the  same  applies 
in  like  cases  in  regard  to  artistic  property  and  the  representation 
of  dramatic  works  permitted  by  a  foreign  author  to  an  Ecua- 
dorian theatrical  enterprise.  Thus,  a  foreigner  would  appear  to  be 
able  to  confer  upon  an  Ecuadorian  citizen  the  exclusive  right,  in 
Ecuador,  of  translating,  abridging,  epitomizing,  or  performing 
his  works.  Otherwise  the  law  does  not  contain  any  express  refer- 
ence to  foreigners,  and  possibly  "authors"  will  be  restricted  tp 
native  authors.  Ecuador  has  copyright  treaties  with  Mexico 
c.  38 
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Pakt  V.      (10th  July,  1888),  France  (9th  May,  1898,  and  Ist  July,  1905), 
_EcuADOE^   and  Spain  (30th  June,  1900). 
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GUATEMALA. 

Copyright  in  Guatemala  is  governed  by  a  law  of  the  29th 
October,  1879.  By  this  law  the  inhabitants  of  the  Eepublic  are 
granted  the  exclusive  right  of  publishing  and  repToducing  their 
original  works  by  manuscript,  printing,  lithography,  or  any 
analogous  process  (Art.  1),  and  this  right  is  extended  to  lectures 
and  speeches.     (Art.  2.) 

Literary  copyright  is  perpetual  (Art.  5),  but  if  the  author  or 
owner  of  the  copyright  leaves  no  successors,  copyright  ceases  on 
the  death  of  the  author  or  owner,  as  the  case  may  be.  (Art.  24.) 
An  assignee  of  the  copyright,  moreover,  cannot  oppose  the  publi- 
cation by  the  author  of  his  work  with  essential  modifications. 
(Art.  7.)  In  the  case  of  collaborations,  upon  the  death  of  any 
author  without  leaving  heire  or  assigns,  his  rights  survive  to  his 
oo-authons.     (Art.  13.) 

Periodicals.  With  reg'ard  to  political  periodicals  the  only  property  recog- 

nised is  that  in  scientific,  literary,  or  artistic  articles  contained  in 
them,  w^hether  these  articles  are  original  works  or  translations; 
but  any  person  publishing  any  passage  from  the  unprotected  part 
must  cite  the  title  and  number  of  the  periodical  from  which  the 
quotation  is  taken.     (Art.  17.) 

Translations.  The  right  of  translation  must  be  expressly  reserved. 
(Art.  18.) 

Formalities.  I^  Order  to  secure  copyright  the  author  or  his  representative 
must  apply  to  the  Ministry  of  Public  Education,  and  must  deposit 
four  copies  of  every  printed  work.  (Arts.  28,  29.)  In  the  case 
of  anonymous  works  a  sealed  envelope  containing  the  name  of 
the  author  must  be  deposited.     (Art.  31 .) 

Remedies.  Piracies  are  visited  by  confiscation  of  pirated  copies,  and  the 

payment  of  damages  and  costs,  with  a  fine  in  case  of  a  second 
offence.  (Art.  33.)  An  injunction  may  also  be  granted. 
(Art.  34.) 

Rights  of  Foreigners. 

The  above  law  only  confers  copyright  on  "  inhabitants  of  the 
RepuWic."  (Art.  1.)  Guatemala  has  copyright  treaties  with 
Cosba  Rica  (15th  May,  1895),  France  (21st  August,  1895),  Hon- 
duras (2nd  March,  1895),  Salvador  (27th  March,  1895),  and 
Spain  (25th  May,  1893).     She  has  also  signed  and  ratified  the 
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Pan-American  Mexican  Convention  of  1902  and  the  Rio  Con-  P-^Rt  V. 

vention  of  1906  (n),  and  is  a  "  proclaimed  "  country  entitled  to  GnATEMALA. 
the  benefit  of  the  United  States  Copyright  Act,  1909. 


HAYTI. 

By  the  law   of  literary  and  artistic  property  passed  on  the  Law  of 
8th  October,  1885,  after  a  preamble  stating  that  the  law  on  this  i885.  ' 

subject,  already  sanctioned  in  the  Penal  Code  and  the  law  of  the 
26th  October,  1864,  required  modification  and  extension,  it  was 
enacted  as  follows: — 

Art.  1.  The  expression  "literary  and  artistic  works"  includes  Definition, 
books,  pamphlets,  writings  of  every  kind,  dramatic  works  of  every 
kind,  musical  compositions  with  or  without  words  and  arrange- 
ments of  music,  works  of  drawing,  painting,  sculpture,  and  en- 
graving, lithograjDhs,  geographical  charts,  plans,  scientific  sketches, 
and  generally  every  kind  of  literary,  scientific,  or  artistic  work 
capable  of  being  published  by  any  method  of  printing  or 
reproduction . 

Art.  2.  Authors  of  these  works  shall  enjoy  the  right  of  pro-  Deposit, 
perty  hereinafter  mentioned,  and  the  privilege  of  proceeding 
against  pirates  or  vendors  of  their  works,  on  the  sole  condition  of 
depositing  at  the  secretary's  office  of  the  Department  of  the  In- 
terior five  copies,  to  be  sent  on  to  the  different  public  libraries  by 
the  chief  of  the  said  department. 

Art.  3.   This  deposit  shall  be  made: 

(1)  In  the  case  of  a  work  published  by  a  Haytian  in  Hayti 

or  a  f-oreign  country,  in  the  year  of  publication. 

(2)  In  the  case  of  a  work  so  published  before  the  promulgation 

of  this  law,  within  a  period  of  two  years. 

Art.  4.   The  proprietors  of  posthumous  works,  by  inheritance  or  Posthumous 
other  titles,  are  in  the  position  of  authors,  and  shall  enjoy  the  same  "^°^^- 
rights  and  the  same  privileges,  subject  to  the  condition  of  print- 
ing their  works  separately  and  observing  the  provisions  of  this  law. 

Art.  5.  Authors  shall  have  the  exclusive  right  during  their  life  Duration, 
of  selling,  causing  to  be  sold,  circulating,  representing,  translating 
or  causing  to  be  translated  into  another  language,  all  their  works 
whatsoever,  of  assigning  the  property  in  whole  or  part,  and  making 
use  of  the  appropriate  processes  of  reproduction  of  every  class 
of  work. 

(»)  Ante,  p.  328. 

33  (2) 
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Art.  6.  The  same  privilege,  which  extends  to  widows  for  their 
life,  shall  pass  to  children  for  twenty  years,  and  if  there  be  no 
children,  for  ten  years  to  the  other  heirs  or  proprietors,  after 
which  the  work  shall  become  public  property. 

Any  person  publishing,  reproducing,  exhibiting,  or  represent- 
ing, without  the  written  consent  of  the  author  or  hie  representa- 
tives, a  literary  or  artistic  work,  commits  the  offence  of  piracy, 
and  is  liable  to  confiscation  of  the  piracies  and  to  payment  of 
a  sum  equivalent  to  the  price  of  1,000  copies  of  the  original 
publication.  He  is  also  liable  to  be  criminally  proceeded  against 
under  the  Penal  Code  of  1835. 


Rights  of  Foreigners. 

The  above  law  has  no  special  provisions  as  to  foreigners,  but 
Hayti  was  one  of  the  original  signatories  of  the  Berne  Conven- 
tion, and  she  has  adhered  to  the  Revised  Convention  of  1908, 
without  any  reserve,  but  otherwise  she  is  under  no  treaty 
obligations. 


No  special 
copyright 
law. 


HONDURAS. 

Honduras  has  no  special  law  relating  to  copyright  beyond  some 
rudimentary  provisions  in  the  Penal  Code  of  29th  July,  1898, 
and  the  Civil  Code  of  31st  December,  1898.  By  Art.  523  of 
the  former  it  is  provided  that  any  fraud  in  the  matter  of  literary 
or  industrial  property  shall  be  punishable  with  "  minor  banish- 
ment" for  a  period  of  from  thirty-one  days  to  a  year.  Art.  444 
of  the  Civil  Code  declares  that  "  the  author  of  a  literary,  scien- 
tific, or  artistic  work  has  the  right  to  exploit  it  or  dispose  of  it 
as  he  pleases,"  and  Art.  445  enacts  that  "  the  laws  relating  to 
intellectual  and  industrial  property  shall  designate  the  persons  to 
whom  this  right  shall  belong,  the  modes  of  exercising  it,  and  its 
duration.  Where  no  such  provisions  are  made,  the  general  rul^ 
established  by  this  Code  with  regard  to  property  shall  apply." 

Honduras  has  copyright  treaties  with  Costa  Rica  (28th  Sep- 
tember, 1896),  Guatemala  (2nd  March,  1895),  Nicaragua  (20th 
October,  1894),  and  Salvador  (19th  January,  1895),  and  is  a 
party  to  the  Pan-American  Convention  of  1902  (o).  The 
United  States  has  "proclaimed"  her  as  a  country  entitled  to  the 
benefit  of  the  Copyright  Act,  1909. 


(o)  Ante,  p.  328, 
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Paet  :V. 
MEXICO.  Mexico. 


The  Civil  Code  of  1871,  as  modified  by  that  of  1884,  contains  CivU  Codes, 
elaborate  provisions  for   the  protection  of  literary,  and   artistic 
property  (p) . 

Inhabitants  of  the  Mexican  Republic  are  given  the  exclusive  Works 
right  of  publishing  and  reproducing,  in  whole  or  in  part,  their  ^^° 
original  works,  either  by  manuscript,  printing,  lithography,  or 
other  analogous  process  (Art.  1247):  and  this  right  is  extended  to 
oral  and  written  lectui'es,  and  public  speeches.     (Art.  1249.) 

Literary  copyright  is  perpetual  (Art.  1253),  but  the  publisher  Duration  of 
of  a  posthumous  work  by  a  known  author,  unless  he  be  the  heir  or  (ipyright. 
astsign    of    the    author,    has    copyright    for    thirty    years    only. 
(Art.   1258.)     Institutions  enjoy  copyright  in  works  published 
by  them  for  twenty-five  years.     (Art.  1262.) 

An  assignee  of  copyright  cannot  prevent  the  author  from  pub-  Assignee's 
lishing  his  work  with  substantial  modifications.     (Art.  1260.) 

In  political  newspapers  only  scientific    literature    or    artistic  Newspapers, 
articles,  whether  original  or  translated,  are  the  subjects  of  copy- 
right, but  any  person  copying  from  newspapers  must  indicate 
the  title  and  number  of  the  paper  copied  from.     (Art.  1268.)     ; 

Translating  rights  must  be  specially  reserved,  and  it  must  be  Translations, 
sitated  whether  the  translating  rights  are  reserved  for  a  special 
language  or  for  all  languages.     (Art.  1269.) 

A  dramatic  author  has,  besides  the  exclusive  right  of  publi-  Dramatic 
cation  and  reproduction,  the  exclusive  right  of  public  performance . 
(Art.  1284.)  The  performing  rights  last  for  the  life  of  the 
author  and  thirty  years  after  his  death.  (Art.  1285.)  The  law 
also  contains  provisions  regulating  arrangements  between  the 
authors  of  dramatic  pieces  and  theatrical  managers.  (Arts.  1288 
to  1295.)  The  assignment  of  the  right  of  publication  of  a 
dramatic  work  does  not,  in  the  absence  of  express  agreement, 
carry  the  performing  rights.    (Art.  1302.) 

The  following  persons  have  the  exclusive  right  of  reproducing  Artistic 
their   original   works:      (1)   authors   of    geographical   and   topo-  <=opy"ght- 
graphical  charts,   of  scientific  and  architectural,   &c.   drawings; 
(2)  architects;    (3)  artists,  engravers,  lithographers,  and  photo- 
graphers;    (4)  sculptors,  for  such  of  their  works    as   are    com- 
pletely   finished,     as    well    as    for    their    designs    and    casts; 

(p)  The  law  of  Guatemala  is  very  similar  to  this  law.  The  references  are 
to  the  Articles  of  the  law  of  1871,  the  editor  not  having  been  able  to  obtain 
a  copy  of  the  law  of  1884,  but  the  text  is  believed  tot  aooarately  state  the  law 
under  the  later  Code. 
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(5)  imusicians;  (6)  calligraphists.  (Art.  1306.)  The  copyright 
in  these  cases  is  perpetual.     (Art.  1307.) 

The  performing  rights,  in  the  ease  of  mueical  compositions, 
are  the  same  as  in  the  case  of  dramatic,  works  (Art.  1308),  and 
as  between  authors  of  words  and  music,  the  author  of  the  music 
is  to  be  considered  the  author  of  the  wordfi,  in  the  absence  of 
contrary  agreement.     (Art.  1309.) 

The  purchaser  of  a  work  of  art  does  not,  in  the  absence  of 
contrary  agreement,  obtain  the  copyright  (Art.  1313),  but,  if  the 
work  has  been  made  to  order,  the  artist  may  not  reproduce  it 
in  the  same  branch  of  art.     (Art.  1314.) 

.  The  following  are  acts  of  piracy:  (1)  publication  of  works, 
speeches,  lectures,  and  original  literary  articles;  (2)  publication 
of  translations  of  such  works;  (3)  representation  of  dramatic 
works  and  performance  of  musical  compositions;  (4)  publication 
and  reproduction  of  artistic  works,  whether  effected  by  the  same 
process  as  that  employed  by  the  artist  or  by  a  different  process; 
(5)  the  omission  of  the  name  of  the  author  or  translator;  (6)  re- 
production of  an  architectural  work,  when  it  is  necessary  to  pene- 
trate a  private  house  in  order  to  make  the  same;  (7)  publica- 
tion and  performance  of  a  musical  piece  composed  of  extracts 
from  other  pieces;  (8)  the  arrangemient  of  a  musical  composi- 
tion for  separate  instruments.     (Art.  1316.) 

Ajrt.  1322  contains  a  list  of  acts  which  are  not  to  constitute 
piracy.  Amongst  these  it  may  be  noticed  that  it  is  not  piracy 
(1)  to  perform  a  drama  or  musical  work  when  it  takes  place 
without  stage  accessories  in  a  private  house  or  at  a  public  fr^ 
concert,  or  if  the  receipts  are  intended  for  charity;  (2)  to  publish 
the  libretto  of  an  opera,  or  the  words  of  any  musioal  composi- 
tion where  the  author  has  not  expressly  reserved  his  literary 
copyright;  (3)  to  reproduce  a  sculpture  with  essential  differences, 
or  sculptures  standing  in  squares,  promenades,  cemeteries,  and 
other  public  places;  (4)  to  reproduce  works  of  painting,  en- 
graving, or  lithography,  by  processes  of  the  plastic  arts,  and  vice 
vexsfl, ;  (5)  to  reproduce  works  of  architecture,  in,  the  case  of  public 
monuments  or  the  exterior  parts  of  private  houses;  (6)  to  use 
artistic  works  as  designs  for  manufactures. 

In  order  to  secure  copyright  the  author  or  his  attorney  must 
present  hiffliself  at  the  Ministry  of  Public  Education  to  procure 
legal  recognition  of  his  rights.  (Ai-t.  1349.)  Further,  in  the 
case  of  books,  two  copies  must  be  deposited,  one  for  the  National 
Library,  and  the  other  for  the  Public  Archives  (q)  (Arts.  1350, 

(g)  A  third  copy  is  generally  requested  for  the  Library  of  the  Ministry. 
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■1353);   in  the  case  of  musical  works,  engravings,  lithographs,  or       Part  V. 

analogous  works,  one  copj  must  be  depoeited  (Art.   1351);   and       Mexico. 

in  the  case  of  works  of  architecture,  painting,  sculpture,  or  other 

work  of  the  like  kind,  a  drawing,  sketch,  or  plan  with  information 

as  to  the  dimensions  and  essential  points  of  the  original  must  be 

depi^ited.     (Art.  1352.)     In  addition  to  these  formalities,  every 

author,  translator,  and  publisher  must  put  on  the  cover  of  the 

book  or  musical  composition,  at  the  foot  of  an  engraving,  and 

at  the  foot  of,  or  some  other  visible  place  upon,  an  artistic  work, 

his  name,  the  date  of  publication,  the  conditions  of  reproduction, 

or  the  legal  information  which  he  shall  think  proper,  failing  which 

he  cannot  exercise  the  rights  conferred  by  the  law.     (Arts.  1364, 

1365.) 

The  law  provides  for  confiscation  of  piracies,  and  the  payment 
of  penalties  and  damages  in  the  event  of  infringement  of  copy- 
right.    (Arts.  1328  to  1348.) 

Rights  of  For&ign^s. 

Artir.  1383  and  1384  enable  a  foreigner  residing  or  publishing  Foreigners 
in  Mexico  to  obtain  copyright  in  his  work.  These  clauses  are  ^^lis^n^ 
as  follows: —  in  Mexico. 

Art.  1383.  For  legal  purposes  there  shall  be  no  distinction 
between  Mexicans  and  strangers;  it  is  sufficient  if  the  work  be 
published  on  Mexican  territory . 

Art.  1384.  If  a  Mexican  or  a  foreigner  residing  in  Mexico 
publish  a  work  outside  the  territories  of  the'  B^public,  he  may 
enjoy  copyright,  on  condition  of  conforming  to  the  provisions  of 
Arts.  1349  to  1352. 

As  regards  works  of  foreigners  published  abroad  by  authors  Foreigners 
who  aj-e  not  resident  in  Mexico,  these  are  only  protected  on  con-  ^tUs^iS' 
dition  of  reciprocity.     Art.  1386  provides:  abroad. 

For  legal  purposes  authors  residing  in  foreign  countries  are  to 
be  treated  precisely  as  Mexican  authors,  provided  that  Mexicans 
enjoy  equal  rights  in  the  country  of  origin  of  the  work. 

As  to  this  provision,  the  Mexican  Minister  in  Paris  in  the  year 
1881  made  an  authorised  communication  to  the  Society  of  Com- 
parative Legislation  in  Paris  to  the  effect  that  "  the  reciprocity 
required  by  the  law  of  Mexico  is  not  subordinated  to  Mexican 
authors  enjoying  abroad  the  rights  accorded  in  Mexico  to  foreign 
authors,  but  only  to  the  law  of  the  country  according  to  Mexican 
authors  the  same  rights  as  to  natives.  The  Mexican  law  being 
more  liberal  than  the  laws  of  other  countries,  it  follows  that  the 
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foreign  author  enjoys  in  Mexico  more  extensive  rights  than  in 
his  own  country"  (r).  This  last  assertion  must  not,  however, 
be  taken  too  litei^ally,  for,  in  the  first  place,  foreigners  must 
comply  with  the  complicated  and  often  expensive  (s)  formalities 
prescribed  by  Arte.  1349  et  seq. ;  and,  secondly,  in  the  matter 
of  translations,  foreigners  are  placed  in  an  inferior  position  to 
natives  by  Art.  1166,  which  enacte:  "Authors  not  residing  on 
national  territory  and  publishing  their  works  abroad,  enjoy  the 
right*  accorded  by  Art.  1154  (i)  for  a  period  of  ten  years." 

The  Pan-American  Convention  was  signed  at  Mexico,  and  it 
is  to  the  Mexican  Government  that  the  ratifications  have  to  be 
communicated,  yet  Mexico  has  not  herself  yet  ratified  the  Con- 
vention, though  she  has  signed  it.  There  are  copyright  treaties  in 
force  between  Mexico  and  the  following  countries:  Belgium 
(7th  June,  1895),  Ecuador  (10th  July,  1888),  France 
(27th  November,  1886),  Italy  (16th  April,  1890),  Dominica 
(29th  March,  1890),  and  Spain  (26th  March,  1903).  The  Presi- 
dent of  the  United  States  has  proclaimed  Mexico  as  being  entitled 
to  the  benefit  of  the  Coiayright  Act,  1909. 


NICARAGUA. 

The  Civil  Code  of  1904  governs  the  la^^■  of  copyright  in 
Nicaragua.  This  Code  is  ijractioally  identical  with  the  Mexican 
Code  (u),  but  six  copies  of  a  printed  work  must  be  deposited  in 
order  to  secure  copyiight.  (Art.  832.)  The  rights  of  foreigners 
are  also  the  same  as  in  Mexico .  Nicaragua  has  a  copyright  treaty 
with  Honduras,  dated  the  20th  October,  1894,  and  one  with  Italj' 
dated  the  25th  May,  1905.  She  has  ratified  the  Pan-American 
Convention  of  Mexico,  1902,  and  the  Rio  Convention  of  1906. 


PANAMA. 

Panama,  by  her  Constitution  of  1904,  adopted  the  Colombian 
copyright  law  of  1886  {x).  She  has  a  copyright  treaty  with  Spain 
dated  the  25th  July,  1912.  The  Canal  Zone  is  governed  by  the 
United  States  law,  under  a  War  Department  Order  of  1907. 


()■)  Darras,  "  Du  Droit  des  Auteurs  et  des  Artistes,"  p.  315.     "  Le  Droit 
d'Auteur,"  1895,  p.  149. 

(s)  See  "Le  Droit  d'Auteur,"  1898,  p.   136. 

(<)  According  to  Art.  1154,  the  author  must  reserve  his  riglits  of  translation., 

(«)  Ante,  p.  517. 

(a;)    Ante,  p.    503. 
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PARAGUAY. 

The  Constitution  of  the  24th  November,  1870,  provides  tha,t 
everj  author  or  inventor  is  to  have  the  exclusive  jjroperty  in  his 
work,  invention,  or  discovery,  during  the  time  fixed  by  law.  The 
only  law  on  the  subject  that  has  yet  been  promulgated  is  the 
Penal  Code  of  1910.  By  Art.  -125  of  that  Code  it  is  provided 
that  if  any  one  unlawfully  appropriates  or  reproduces  any  literary 
or  artistic  work  he  shall  be  liable  to  one  year's  imprisonment, 
and  to  pay  double  any  piofit  he  may  have  obtained.  The  ex- 
pression "literary  or  artistic  w^orks "  includes  («/')  books,  pam- 
phlets, and  other  writings,  dramatic  or  dramatioo-musical  works, 
choreographic  works,  musical  compositions,  drawings,  paintings, 
sculptures,  engravings,  photograplis,  lithographs,  geographical 
maps,  plans,  sketches,  and  plastic  works  relating  to  geography, 
topography,  architecture,  or  to  sciences  in  general;  in  short,  to 
any  production  in  the  field  of  literature  or  art  which  may  be  pub- 
lished by  any  mode  of  printing  or  reproduction  whatsoever .  The 
penalty  is  to  be  reduced  by  one  half  in  the  case  of  indirect  appro- 
priations or  reproductions,  such  as  adaptations,  arrangements,  &c. 
Art.  428  provides  that  the  provisions  of  the  Code  shall  only  apply 
if  the  interested  persons  expressly  reserve  their  rights  and  register 
the  same  in  the  public  registry;  but  the  law  does  not  state  the 
period  of  protection. 

At  the  instigation  of  the  Argentine  Republic,  Paraguay  was 
a  signatory  of  the  Convention  of  Monte  Video  (2),  which  she 
ratified  on  the  2nd  September,  1889:  and  she  has  accepted  the 
adhesion  to  that  Convention  of  Spain,  France,  Italy,  and  Belgium. 
She  also  signed  the  Pan-American  Convention,  but  only  ad 
referendum. 

PERU. 

Copyright  in  Peru  is  regulated  by  the  law  of  the  3rd  November,  Law  of  3rd 
1849,  passed  in  execution  of  Art.  174  of  the  Constitution  of  the  Novembor, 
1st  November,  1839,  which  proclaimed  the  inviolability  of  intel- 
lectual property.  The  Constitution  of  1860  now  in  force  has  in 
Art.  26  reaffirmed  the  principle  rf  the  earlier  Constitution  by 
declaring  that  property  is  inviolable  whether  it  be  material, 
intellectual,  literary,  or  artistic:  no  one  can  be  deprived  of  his 
property  except  for  some  reason  of  public  utility,  recognised  by 
law,  and  on  payment  of  a  previously  fixed  compensation. 

(y)  The  definition  is  taken  from  the  Monte  Video  Convention,  1889,  Art.  5. 
(z)  Ante,  p.  328. 
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The  law  of  1849  on  literary  property  provides  as  follows:— 

Art.  1.  Authors  of  writings,  geographical  charts,  engravings, 
and  musical  oompositions,  of  whatsoever  kind,  shall  enjoy  during 
their  lives  the  exclusive  right  of  hednig  able  to  sell  or  circulate 
their  works  in  the  territories  of  the  Republic,  and  the  power  of 
assigning  their  right  in  whole  or  in  part. 

Art.  2.  The  following  are  excepted  from  the  right  recognised 
in  Art.  1:  books  and  writings  contrary  to  religion  or  good  morals, 
and  paintings  or  engravings  which  offend  public  morals;  these 
works  will  be  prosecuted  in  conformity  with  the  laws. 

Art.  3.  The  author's  heirs  and  assigns  shall  enjoy  the  same 
rights  for  twenty  years  from  his  death. 

Art.  4.  The  legitimate  proprietors  of  a  posthumous  work  shall 
enjoy  the  exclusive  right  during  thirty  years. 

Art.  5.  In  order  to  prove  at  any  time  the  copyright  of  a  book, 
engraving,  &c.,  it  shall  suffice  to  deposit  a  copy  in  the  public 
library,  if  there  be  one,  and  another  copy  in  the  archives  of  the 
prefecture  of  the  department  where  the  work  is  published,  except 
where  there  is  a  question  or  opposition  raised  by  another  person: 
in  this  case,  the  question  most  be  decided  by  the  tribunals.  If  the 
author  does  not  desire  to  disclose  his  name,  he  shall  deposit  at  the 
prefecture  a  sealed  and  closed  envelope,  in  which  his  name  shall 
be  inscribed. 

Art.  6.  Any  person  publishing  or  selling  within  the  Republic 
pirated  publications  shall  incur  a  fine  of  200  to  500  pesos  for 
the  benefit  of  the  author,  to  whom  there  shall,  in  addition,  be 
handed  over  all  the  copies. 

Art.  7 .  Any  person  importing  into  or  selling  in  the  Republic 
publications  made  in  a  foreign  country  of  works,  the  copyright  of 
which  belongB  to  another,  shall  be  liable  to  suffer  confiscation  of  all 
copies  in  his  possession;  these  shall  be  allotted  to  the  proprietor 
of  the  work. 

Arf.  8.  The  author  of  a  translation  or  version  shall  enjoy  the 
same  rights,  provided  he  has  fulfilled  the  formalities  prescribed 
by  Art.  5. 

Art.  9.  After  the  expiration  of  the  periods  mentioned  in  this 
law,  the  works,  whatever  they  may  be,  shall  become  public  pro- 
perty, and  any  citizen  may  freely  print  and  sell  them. 


Bights  of  Foreigners. 

Foreigners.  The  law  of  1849  not  having  defined  who  are  to  fall  within  the 

category  of  "authors,"  and  being  conceived  in  generous  terms. 
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M.  Darras  has  observed  that  possibly  it  might  be  held  applicable  Paet  V. 
to  foreigners,  whether  resident  in  Peru  or  not,  and  whether  pub-  ^™°- 
lishing  in  Peru  or  abroad  (a),  but  this  view  is  probably  too  opti- 
mistic. At  any  rate,  whilst  Peru  has  ratified  the  Convention  of 
Monte  Video  on  the  25th  October,  1889,  she  has  expressly  declared 
that  she  will  not  accept  the  accession  of  countries  not  invited  to 
take  part  in  the  Congress  of  Monte  Video  in  the  same  form  as  the 
acceseion  of  Spanish  American  countries  invited  to,  but  not  repre- 
sented at,  that  Congress  (&).  She  has  consequently  refused  to 
accept  the  adhesion  of  France,  Italy,  Spain,  and  Belgium  to  the 
Convention.     Peru  has  no  other  copyright  treaty. 


SALVADOR. 

Until  the  year  1900  copyright  in  Salvador  was  regulated  by  Law  of  2nd 
Art.  610  of  the  Civil  Code  of  1880,  but  on  the  2nd  June,  1900,  J°"«'i90O. 
a  law  was  passed,  of  which  the  provisions  are  as  follows;  — 

Ari.  1.  Authors  of  -writings  of  every  kind,  musical  oomposi-  Copyright 
tions,    works    of    painting,  design,  sculpture,  and,  in  short,  all  ^"j-ation 
original  works,  are  to  have  during  their  lives  the  exclusive  right  of 
selling,  manufacturing,  or  putting  in  circulation  their  works  repro- 
duced by  printing,  lithography,  moulding,  or  any  other  process 
of  reproduction  or  multiplication  whatsoever. 

Art.  2.  Their  heirs  are  to  enjoy  the  same  right  for  twenty- 
five  years,  but  the  work  falls  into  the  public  domain,  if  the  treasury 
be  the  heir.  Likewise  the  work  falls  into  the  public  domain  if 
the  heirs  do  not  within  a  year  make  use  of  their  rights  or  renounce 
them  before  the  Minister  of   "Fomento." 

Art.  3.  Authors  and  their  heirs  may  transfer  their  rights  to 
third  persons. 

Art.  4.  The  proprietor  of  a  posthumous  manuscript  containing 
corrections  made  by  the  author  of  a  work  published  during  his 
life,  is  to  enjoy  the  property  therein  for  a  fixed  period  of  twenty- 
five  years. 

Aj-t.  6.  Theatrical  pieces  may  not  be  performed  on  any  stage  in 
Salvador  without  the  permission  of  the  author  during  his  life  or 
of  his  heirs  during  the  period  of  twenty-five  years  granted  them. 

Art.  7.  Corporations  are  entitled  to  copyright  for  fifty  years 
from  publication. 

(a)  "  Le  Droit  d'Auteur,"  1897,  p.  139. 

(J)  See  note  under  the  heading  "  Peru "  in  the  Collection  of  Copyright 
Treaties  published  by  the  International  Bureau  at  Berne  in  1904. 
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Art.  8.  Trandators  of  Latin  or  Greek  works  are  protected  for 
the  like  period  as  authors. 

Art.  9.  No  Government  document  is  necessary  to  confer  copy- 
right; it  is  sufficient  to  previously  deposit  a  copy  of  the  work  with 
the  Minister  of  "  Fomento,"  and  to  indicate  on  the  frontispiece  to 
whom  it  belongs.  Works  manifestly  immoral  or  contrary  to 
public  order  will  be  forbidden. 

Art.  10.  The  Government  may  accord  privileges  for  a 
maximum  period  of  five  years  to  any  one  reprinting  interesting 
works,  provided  the  edition  be  correct  and  the  permission  of  the 
proprietor  be  obtained. 

Art.  11.  At  the  expiration  of  the  periods  fixed  by  the  preced- 
ing articles,  a  work  may  be  considered  common  jDroperty,  and 
any  one  may  exploit  it  at  his  pleasure. 

The  penaltias  for  piracy  are,  under  the  Penal  Code  of  1904,  a 
fine  and  confiscation  of  piracies. 

Art.  13.  Authors  or  printers  must  send  copies  of  their  works  to 
countries  with  which  there  may  be  treaties  to  this  effect. 

Art.  14.  Publications  which  have  appeared  in  periodicals  may 
be  freely  reproduced. 

Art.  15.  These  provisions  are  without  prejudice  to  treaties  stiU 
in  force. 

Rights  of  Foreigners. 

A_rt.  5  of  the  above  law  provides  that  "foreigners  who  publish 
their  works  in  Salvador  shall  enjoy  the  same  rights  as  natives: 
likewise  when,  after  they  have  been  published  abroad,  a  new 
edition  shall  be  made  in  Salvador."  Salvador  has  ratified  the 
Pan-American  Convention  (decree  of  16th  May,  1902),  and  has 
treaties  with  the  following  countries:  Costa  Rica  (12th  June, 
1895),  France  (2nd  June,  1880),  Guatemala  (27th  March,  1895), 
Honduras  (19th  January,  1895),  and  Spain  (23rd  June,  1884). 
A  treaty,  concluded  on  the  24th  December,  1900,  with  Columbia 
does  not  appear  to  have  been  ratified  by  the  latter  country. 


URUGUAY. 

Law  of  15th  The  only  copyright  law  of  Uruguay  is  dated  the  15th  March, 

March,  1912.  1912(c). 

Works  All  literary  and  artistic  works  published  or  performed  in  the 

protected.  country,  as  weU  as  the  works  of  citizens  of  the  Republic  imported 


(o)  "  Le  Droit  d'Auteur,"  1913,  p.  2. 
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from  abroad,  are  declared  to  be  private  property.     (Art.  1.)    The       I'abt  V. 
expression  "literary  and  artistic  works  "  includes  (d)  books,  pam-     Ubpopay. 
phlets  and  other  writings,  dramatic  and  dramatioo-musical  works, 
choreographic  works,  musical  compositions  with  or  without  words,  » 

drawings,  paintings,  sculptures,  engravings,  photographs,  litho- 
graphs, geogra;phical  mapis,  plans,  sketches  and  plastic  works  re- 
lating to  geography,  topography,  architecture,  or  to  the  sciences 
in  general;  in  short,  any  production  in  the  literary  or  artistic 
domain  capable  of  being  published  by  any  mode  of  printing  or 
reproduction  whataoever.     (Art.  2.) 

Copyright  includes  the  liberty    of    disposing  of,  publishing.  Definition 
alienating,  translating,  or  authorising  the  translation,  and  repro-  °*  copyright, 
ducing  the  work  in  any  form  whateoever.     (Art.  3.) 

Translators,  provided  their  translations  are  made  with  the  con-  Translations, 
sent  of  the  owners  of  the  oopyrigiht  in  the  original,  have  copyright 
in  their  trandations,  as  also  have  translators  of  works  which  have 
faU'Cn  into  the  public  domain ;  but  in  the  latter  case  the  translator 
cannot  prevent  similar  translations  by  others.     (Art.  4.) 

In  the  case  of  musical  compositions  with  words,  the  copyright  Musical 
belongs  to  the  author  of  the  music.    (Art.  5.)  works. 

Photographs,  busts,  pictures,  and  other  artistic  reproductions  Portraits,  &c. 
which  represent  any  pierson  become  the  exclusive  property  of  such 
person,  including  the  right  of  reproduction.     (Art.  6.) 

The  copyright  in  anonymous  and  pseudonymous  works  is  Special  cir- 
deemed  to  belong  to  the  publisher.  (Art.  7.)  Any  collaborator 
may  exercise  the  entire  right  of  publishing,  reproducing,  or  trans- 
lating the  work,  subject  to  accounting  for  proflte  to  his  co-authors. 
(Art.  9.)  In  the  ease  of  collective  works  the  copyright  is  deemed 
to  belong  to  the  publisher,  but  each  contributor  may,  unless  he  has 
formally  assigned  the  copyright  to  the  publisher,  freely  reproduce 
or  translate  his  contribution.     (Art.  10.) 

The  genera]  period  of  copyright  protection  is  the  life  of  the  Period  of 
■author  and  twenty-five  years  after  his  death.     (Art.  11.)     For  °°Py^^S    • 
posthumous  works  the  period  is  twenty-five  years  from  first  publi- 
cation.    (Art.  12.)    In  the  case  of  collaborations  the  post-mortem 
period    runs    from    the    death     of     the    last    surviving   author. 
(Art.  13.) 

Art.  17  contains  a  list  of  acts  which  shall  be  deemed  to  be  Piracy, 
infringements   of   copyright.      Amongst   these    we    may   notice 
(1)   any  printing  or  reproduction    by    mechanical  process  of  a 

(d)  The  definition  Article  is  taken  from  Art,  5  of  the  Monte  A''ideo  Con- 
vention, 1889,  ante,  p.   328. 
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literary  work  without  the  oonsent  of  the  proprietor  of  the  copy- 
right; (2)  adaptations,  arrangements,  or  imitations  of  a  literary, 
dramatic,  or  musical  work;  (3)  public  representation  or  perform- 
ance of  a  dramatical  or  musical  work;  (4)  appropriation  of  words 
for  a  musical  composition,  or  of  music  for  a  literary  composition, 
without  consent;  (5)  copying  or  reproducing  an  artistic  work  by 
any  process  whatsoever;  (6)  reproducing  portraits  without  consent. 
But  by  Art.  18  the  following,  amongst  other  things,  are  not  to  be 
regarded  as  piracies: — (1)  publication  of  extracts,  &c.  intended  for 
teaching,  if  the  author's  name  be  indicated;  (2)  reprinting  articles 
from  newspapers  and  reviews  and  reproducing  engravings  inserted 
in  periodioals,  unless  prohibited  at  the  foot  of  each  article  or  en- 
graving; (3)  reproduction  of  fragments  for  comment  or  criticism; 
(4)  representation  by  an  author  or  his  representative  of  theatrical 
works  alienated  by  him,  if  two  years  have  elapsed  since  the  last 
representation;  (5)  reprinting  by  the  author  or  his  representative 
of  literary  works  lalienated  by  him,  if  five  years  have  elapsed 
since  stock  was  exhausted;  (6)  free  reproduction  of  pictures, 
monumente,  or  allegorical  figures  exhibited  in  museums,  prome- 
nades and  public  parks. 

In  order  to  enjoy  the  rights  given  by  this  law,  either  two  copies 
of  the  work,  or  two  photographs  of  the  work  sufficient  to  identify 
the  same,  must  be  deposited  at  the  National  Library,  together 
with  a  stamped  declaration  containing  a  description  of  the  work 
and  date  of  its  being  printed,  exhibited,  or  published,  and  claiming 
copyright  therein.  (Art.  20.)  Assignments  must  also  be  regis- 
tered. (Art.  21.)  Registration  should  be  effected  within  three 
months  after  first  publication  or  representation,  as  the  case  may 
be.  Registration  will  be  accepted  after  that  date,  but  no  action 
will  lie  for  any  infringement  committed  prior  to  registration. 
(Art.  25.)  If  registration  is  not  effected  within  ten  years,  the 
work  falls  into  the  public  domain.     (Art.  26.) 

A  person  who  infringes  copyright  is  liable  to  a  fine  and  pay- 
ment of  damages,  and  the  infringing  articles  may  be  confiscated. 
(Arts.  29— 31.) 

Works  published  prior  to  the  promulgation  of  the  law  may  be 
registered  within  six  months  after  such  promulgation.     (Art.  34.) 


Rights  of  Foreigners. 

All  works  published  or  performed  (e)  in  Uruguay  are,  by  Art.  1 
of  the  above  law,  entitled  to  the  benefit  of  copyright,  as  also  are 

(e)  The  law  does  not,  apparently,  require   that  the  works  shall  he  first 
published  or  performed  in  Uruguay. 
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the  works  of  citizens  of  the  Republic  imported  from  a  foreign       Part  V. 
country.  Ubuqdav. 

Uruguay  has  ratified  the  Convention  of  Monte  Video,  1889  (/), 
but  she  has  not  accepted  the  adhesion  of  any  European  country. 
She  has  also  signed,  but  not  ratified,  the  Pan-American  Con- 
veaition. 

VENEZUELA . 

The  first  copyright  legislation  in  Venezuela  was  a  law  of  the  Early  copy- 
19th  April,  1837,  which  was  replaced  by  a  law  of  12th ..May,  "S^tlaws. 
1887,  closely  modelled  on  the  Spanish  law  of  the  10th  January, 
"1879,  with  the  important  exception  that  copyright  was  made 
perpetual  in  Venezuela.  The  law  of  12th  May,  1887,  was  a 
sufiiciently  siatisfactory  law,  but  in  the  year  1894  it  was  repealed 
and  replaced  by  a  new  law  of  the  17th  May,  1894,  which  required 
authors  to  comply  with  rigorous  formalities  in  order  to  obtain 
copyright.  The  main  provisions  of  the  law  of  17th  May,  1894, 
are  as  follows  (gr) : 

Art.  1.   "  Author  "  means  any  person  who  composes  a  scientific.  Law  of  17th 
literary,  or  artistic  work,  and  "translator"  means  anyone  who      *^' 
expresses  a  work  in  another  languagie,  distinct  from  that  in  which 
the  original   work  or  composition  is  expiressed  or  written. 

Art.  2.  The  right  an  author  possesses  over  his  composition,  and 
the  right  acquired  by  translators  over  translated  works  or  composi- 
tions, constitute  intellectual  property,  which  is  sacred  and  inviol- 
able like  any  other  property,  and  is  to  be  governed  by  the  rules 
of  the  common  law,  subject  to  any  restrictions  established  by  law. 

Art.  3.  Copyright  in  an  original  work  belongs  legally  to  its 
author,  or  in  the  case  of  a  translation  to  the  translator,  provided 
no  pre-existing  (h)  international  treaty  prevents. 

Art.  4.  Copyright  is,  by  its  nature,  perpetual,  and  the  following  Duration. 
persons  are  to  enjoy  it:  (a)  Authors  in  respect  of  their  works; 
(b)  translators  with  respect  to  their  translations;  (c)  persons  who 
alter,  abridge,  make  extracts  from,  or  reproduce  original  or  trans- 
lated works  with  the  consent  of  their  proprietors;  (d)  publishers 
of  unpublished  works  the  proprietors  of  which  are  unknown,  pro- 
vided they  make  legitimate  ,use  of  their  rights;  (e)  assignees; 
(f)  the  heirs  and  representatives  of  proprietors;  and  (g)  the  -nation, 
Avhen  the  proprietor  dies  without  heirs. 

(/)  Ante,  p.  328. 

Xg)  "  Le  Droit  d'Auteur,"  1895,  p.  114. 

(A)  Sic.  The  word  is  ambiguous,  and  may  mean  either  existing  previously 
to  this  law  or  existing  previously  to  the  date  when  the  work  is  published. 
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Art.  5.  Copyright  may  be  assigned  by  acts  inter  vivos,  and 
the  assignee  obtains  copyright  in  perpetuity,  provided  the  rules 
and  formalitiee  established  by  the  commion  law  are  observed. 

Art.  6.  The  author  of  ,a  scientific,  literary,  or  artistic  work  has 
the  sole  right  of  reproduction  in  any  form  or  by  any  means,  and 
(Art.  7)  the  author  of  a  literary  or  scientific  work  has  the  right 
of  translation. 

Art.  8.  Copyright  in  oollabo rations,  in  the  absence  of  contrary 
agreement,  belongs  to  the  joint  authors  in  equal  shares,  but  each 
of  them  may  sue  for  infringements. 

Art.  9.  The  consent  of  the  proprietor  of  the  copyright  is  neces- 
sary to  the  publication  of  the  works  of  another,  even  though 
accompanied  by  notes,  oomments,  and  additions,  but  commentaries, 
criticisms,  and  notes  upon  any  work  may  be  published,  provided 
only  the  portions  or  texts  necessary  for  the  object  in  view  be 
inserted . 

Art.  10.  As  regards  works  of  art,  and,  in  particular,  musical 
works,  any  reproduction  or  copy  falsifying  the  original  is  a  piracy, 
and  the  consent  of  the  author  or  his  representatives  is  necessary 
before  reproducing  the  work  of  another  in  the  same  or  any  other 
dimensions . 

Art.  11 .  The  publisher  of  an  anonymous  or  pseudonymous  work 
is  to  be  deemed  its  author  until  the  author  proves  his  title. 

Arf.  12.  A  translator  has  copyright  in  his  translation,  but 
without  the  right  to  prevent  other  translations. 

Art.  13.  A  work  may  not  be  modified  or  altered  without  the 
consent  of  its  author  or  his  representatives. 

Art.  14.  Copyright  in  literary  and  scientific  works  extends  to 
all  written  or  spoken  expiosures  of  their  ideas,  comprising  not 
only  works  that  have  been  published,  but  writings  of  all  kinds. 
Consiequently,  no  one  may  publish,  without  the  author's  permis- 
sion, either  in  pam'plilet  or  any  other  form,  (a)  oral  lessons  and 
lectures;  (b)  pleadings  or  written  judgments;  (c)  parliamentary, 
academic,  or  other  speeches,  except  in  political  journals. 

This  provision  is  not  to  affect  the  right  of  Courts  and  tribunals 
to  draw  up  authentic  copies  or  documents. 

Art.  15.  Authors  of  speeches  or  writings  the  subject  of  the 
last  preceding  clause  may  piublish  or  reproduce  them  in  pamphlet 
or  in  any  form  they  please. 

Art.  16.  An  injunction  may  be  obtained  against  the  unlawful 
public  performance  or  exeoution  of  a  literary  or  musical  piece. 

Art-  17    If  the  performance  takes  place  in  spite  of  the  injunc- 
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tion  the  proprietor  of  the  work  is  to  be  entitled  to  the  total      Pabt  V. 
receipts,  which  may  be  recovered  in  a  summary  manner.  Venezuela. 

Art.  18.  The  author  or  proprietor  of  a  dramatic  or  musical 
composition  has  the  right  to  claim  from  the  proper  person  that 
which  the  performance  or  execution  of  his  work  has  produced  (i) 
in  a  theatre  or  place  of  public  iente]?tiainm©nt,  on  conforming  to  the 
rules  of  the  common  law. 

Art.  19.  In  case  of  performance  of  a  lyrico-dramatic  work, 
created  in  collaboration  by  the  author  of  the  libretto  and  of  the 
music,  the  receipts  or  products  are,  in  the  abebnce  of  agreement 
to  the  contrary,  to  belong  to  the  proprietors  in  equal  shares,  and 
(Art.  20)  the  author  of  the  libretto  and  the  musical  part  have 
each  the  right  to  print  and  sell  separately  the  part  of  the  work 
which  he  has  created,  but,  in  publishing  the  musical  part,  the  words 
of  a  song  may  be  added. 

A  register  is  established  in  the  office  of  the  governor  of  the  Formalities, 
federal  district  and  in  each  of  the  offices  of  the  State  Presidents' 
in  which  scientific,  literary,  and  artistic  works  mil  be  entered  in 
chronological  order.  (Arts.  22  and  23 .)  The  entry  in  the  register 
is  to  give  (a)  the  name  and  domicile  of  the  person  making  the 
entry;  (b)  the  title  of  the  work;  (c)  the  name  of  the  author,  trans- 
lator, &c.;,  (d)  the  place  and  date  of  printing;  (e)  the  edition, 
volumes,  form,  number  of  pages,  and  all  other  details  which,  in 
the  opinion  of  the  interested  party,  ought  to  be  registered  the 
better  to  assure  his  rights.     (Art.  24.) 

Art.  25.  In  order  to  enjoy  the  benefits  hereby  conferred  the  RequeBtfor 
author  or  translator  or  his  representative  should,  before  printing, 
engraving,  or  lithographing,  address  to  the  giovernor  of  the  district 
or  the  State  President  a  request  containing  the  title  of  the  work 
or  composition,  and,  Avhere  registration  is  sought,  the  delivery  of 
a  "patent"  to  assure  the  copyright  to  the  person  entitled  thereto. 

Art.  26.  Upon  receipt  of  the  request,  the  President  or  governor 
must,  in  his  presence,  take  the  oath  of  the  applicant  that  the 
work  in  question,  if  original,  or  the  translation  has  not  been 
printed,  engraved,  or  lithographed  previously  either  in  Venezuela 
or  abroad  (fc),  after  «hich  the  title  is  to  be  registered,  and 
(Art.  27)  a  siealed  patent  delivered  to  the  applicant  in  the  pre- 
scribed form. 

Art.  28.  Besides  the  titles  of  written  works,  those  of  engrav- 

(«')  i.e.,  semble,  net  receipts.  Under  the  preceding  clause  he  is  entitled 
to  gross  receipts. 

(A)  This  is  no  real  protection  to  a  foreign  work,  it  only  prevents  a  pirate 
from  obtaining  copyright  in  the  work  he  has  pirated. 

p,  34 
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ings,  lithographs,  architectural  plans,  geographical  plans,  and 
other  artistic  works,  for  which  protection  may  be  sought,  are  to 
be  inscribed  in  the  register  or  list  kept  at  Caracas  or  in  each  State 
capital.  At  the  bottom  of  these  works  are  to  be  placed  the  words 
"E«gistered  according  to  law,"  and  underneath  the  signature  of 
the  proper  authority  (J) . 

Art.  29.  The  "patent"  must  be  printed  on  the  back  of  the 
title-page,  and  published  at  least  four  times  in  the  official 
"Gazette." 

Art.  30.  There  are  no  fees  for  registration,  but  the  patent  is 
to  be  on  properly  stamped  paper. 

'  Art.  31.  Six  copies  of  the  work  must  be  deposited  at  the 
registry. 

Art.  32.  The  offence  of  falsification  in  prejudice  of  intellectual 
property,  is  to  be  punished  according  to  the  Penal  Code  (m) .  Any 
fraudulent  action  or  breach  directed  against  the  said  property 
constitutes  thLs  offence;  consequently,  all  are  equally  culpable  who 
knowingly  sell,  expose  for  sale,  or  import  pirated  or  falsifiied 
works.  The  responsibility  falls,  in  the  first  plaoe,  on  the  author  of 
the  piracy,  and,  in  his  default,  on  the  publisher  and  the  printer, 
unless  they  respectively  prove  their  innocence. 

The  infringing  articles  may  also  be  forfeited.     (Art.  33.) 
Art.   38.   The  property  in  posthumous  works  belongs  to  the 
heirs  or  representatives  of  the  author.     Alterations,  additions, 
annotations,  and  corrections  left  by  an  author  relating  to  a  pre- 
vious work  are  considered  posthumous  works. 


Rights  of  Foreigners. 

Foreigners.  The  Only  clause  in  the  above  law  expressly  referring  to  inter- 

national rights  is  Art.  37,  which  authorises  the  government  "to 
conclude  treaties  and  arrangements  with  friendly  nations  with  a 
view  to  better  realising  the  doctrine  upon  which  this  law  is  based, 
provided  that  the  government  shall  not  accord  to  foreigners  rights 
in  excess  of,  or  modifying,  those  conferred  by  the  legislature  upon 
intellectual  property."  No  treaty  has  yet  been  concluded  under 
the  provisions  of  this  Article,  and  it  is  impossible  to  say  whether, 
in  the  absence  of  a  treaty,  a  foreigner  is  entitled  to  any  protection 
in  respect  of  his  works  in  Venezuela.  The  law  of  1894  does  not 
define  "author." 


(Z)  Presumably  a  copy  of  the  signature. 
(rn)  By  fine  and  imprisonment. 
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Part  V 
UNITED    STATES    OF    AMERICA. 

United 
In  the  United  States,  copyright  in  a  published  work  depends        tates. 


entirelj-  upon  the  legislation  of  Congress,  but  unpublished  works  S^®^'°."j^i 
are  protected  by  the  common  law,  as  in  England  prior  to  the  Acts, 
recent  Act. 

The  Constitution  of  the  4th  March,  1789,  authorised  Congress 
"to  promote  the  progress  of  .science  and  useful  arts  by  securing 
for  limited  terms  to  authors  and  inventors  the  exclusive  right  to 
their  respective  writings  and  discoverieis,"  and  this  provision  is 
the  source  of  the  federal  legislative  power  in  matters  of  copy- 
right. Several  earlier  laws  were  passed  by  Congress  relating  to 
copyright,  but  all  thase  were  repealed  in  1870,  and  the  entire 
law  on  the  subject  was  embodied  in  aji  Act  of  1873,  which 
remained  in  force  until  1909,  with  certain  amendments  made  in 
the  law,  notably  by  the  Act  of  1891,  commonly  known  as  the 
Chace  Act. 

In  the  year  1909  was  passed  "an  Act  to  amend  and  consolidate  Copyright 
the  Acts  respecting  copyright,"  which  repealed  all  laws  or  parts  of     "  ' 
laws  in  conflict  with  its  j)rovisions  (w),  and  is  the  Act  which,  as 
amended  by  Acts  of  24th  August,   1912  (o),  and  28th  March, 
1914,  now  governs  the  copyright  law  in  the  United  States. 

The  subjects  of  copyright  under  the  Act  of  1909  are:  Subjects  of 
(a)  books  (p),  (b)  periodicals,  (c)  lectures,  sermons  and  addresses,  ^^^ 
(d)  dramatic  and  drama tico -musical  compositions,  (e)  musical 
compositions,  (f)  maps,  (g)  works  of  art,  (h)  reproductions  of 
works  of  art,  (i)  drawings  or  plastic  works  of  a  scientific  or  tech- 
nical character,  (j')  photographs,  (k)  prints  and  pictorial  illus- 
trations, (1)  motion  picture  photo  plays,  (m)  motion  pictures  other 
than  photo  plays  (q) . 

Common  law  copyright  is  expressly  preserved  (r),  but  statutory  Unpublished 

■copyright  may  also  be  obtained  in  unpubKshed  works,  that  is  to 

say,  works  "  of  which  copies  are  not  reproduced  for  sale  "  (s). 

The  persons  entitled  by  the  Act  to  copyright  protection  for  Eersons 

,  /•,  s     ,       .1       .1       ..      P  ,1  1      -J!  1       ■     /■  \        entitled  to 

their  works  are:    (1)  the      author      of  the  work,  if  he  is  (a),  a  copyright. 

citizen  of  the  United  States,  or  (b)  a  resident  alien  domiciled  in 

(»)  Sect.  63. 

(o)  Commonly  known  as  the  Townshend  Act. 

Ip)  As  to  the  meaning  of  this  and  the  following  expressions,  see  "  Eules  and 
Eegulations  for  the  Registration  of  Claims  to  Copyright,"  Rule  2,  Appendix  D., 
post. 

(?)  Sect.  5  as  amended  by  the  Act  of  1912.  i 

(r)  Sect.   2. 

(s)  Sect.   11. 

34(2) 
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Term  of 
copyright. 


Asaignment 
of  copyright. 


Publication, 


the  United  States  at  the  time  of  the  firet  publication  of  his  work, 
or  (c)  a  citizen  or  subject  of  any  country  which  grants  either  by 
■  treaty,  convention,  agreement,  or  law,  to  citizens  of  the  United 
States  the  benefit  of  copyright  on  substantially  the  same  basis  as 
to  its  own  citizens,  the  existence  of  reciprocal  copyright  conditions 
being  determined  by  presidential  proclamation  (t);  (2)  the  "pro- 
prietor "  of  the  work,  that  is  to  say,  a  person  deriving  title  under 
the  author;  and  (3)  the  executors,  administrators,  or  assigns  of  the 
author  or  proprietor  (m)  . 

The  term  of  copyright  in  the  United  States  is  an  original  term 
of  twenty-eight  years  from  the  date  of  first  publication,  with  a 
right  of  renewal  for  a  second  period  of  twenty -eight  years.  This 
right  of  renewal  belongs,  in  the  case  of  a  posthumous  or  a  com- 
posite work,  such  as  a  periodical  or  encyclopsedia,  to  the  proprietor 
of  the  work,  and  in  other  cases  to  (a)  the  author,  if  still  living; 
(b)  the  widow,  widower,  or  children  of  the  author,  if  the  author 
is  not  living;  (c)  the  author's  executor,  if  such  widow,  widower,  or 
children  be  not  living;  (d)  if  the  author,  widow,  widower,  and 
children  are  all  dead,  and  the  author  left  no  will,  his  next  of  kin. 
Application  for  renewal  must  be  made  and  registered  within  one 
year  prior  to  the  expiration  of  the  first  term  (x) .  The  assign  of 
the  author  is  not  able  to  claim  this  renewal  (y),  but,  presumably, 
the  assign  may  have  equitable  rights  to  the  renewed  term  after  it 
has  been  claimed. 

Copyright  is  distinct  from  the  property  in  the  material  object 
copyrighted,  and,  •prima,  facie,  a  transfer  of  the  material  object 
does  not  transfer  the  copyright  {z) .  Copyright  may  be  assigned 
by  any  instrument  in  writing  {a),  but  if  executed  in  a  foreign 
country,  must  be  acknowledged  by  the  assignor  before  a  con- 
sular officer  or  secretary  of  legation  of  the  United  States  autho- 
rised by  law  to  administer  oaths  or  perform  notarial  acts  (6). 
All  assignments  must  be  registered  (c) . 

The  Act  contains  no  precise  definition  of  "publication,"  but, 
by  sect.  62,  "the  date  of  publication"  is,  in  the  case  of  a  work 
of  which  copies  are  reproduced  for  sale  or  distribution,  to  be 
"  the  earliest  date  when  copies  of  the  first  authorised  edition  were 
placed  on  sale,  sold,  or  publicly  distributed  by  the  proprietor  of 


(t)  See  post,  p.  537. 
(m)  Sect.   8. 
(»)  Sect.  24. 

(y)  See  Attorney-General's  opinion  (Report  of  Register  of  Copyrights,  1910, 
.  46). 

(z)  Sect.   41.  («)  Sect.   42. 

(i)  Sect.  43.  (c)  Sects.  44,  45. 


notice. 
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the  copyright  or  under  his  authority."     Publication,  therefore,      Pakt  v. 
only  takes  place  with  the  concurrence  of  the  proprietor  of  the      g^™" 

copyright,  and  it  would  seem  that,  for  books  at  least,  there  must  

be  an  issue  of  copies.  Eeptesentation  on  the  stage  of  a  play  is 
not  a  publication  of  it,  nor  is  the  public  performance  of  a  musical 
composition  publication  (<i).  It  is  not  very  clear  whether  the 
public  exhibition  of  a  work  of  art  is  a  publication — it  would  seem 
to  depend  upon  the  circumjstancee.  In  the  case  of  American 
Tobacco  Co.  v.  Werchmeister  (e),  it  was  held  that  public  exhi- 
bition in  a  place  where  copying  was  forbidden  did  not  amount 
to  publication,  but  the  Court  added  "  we  do  not  mean  to  say  that 
the  public  exhibition  of  a  painting  or  statue  where  all  might  see 
and  freely  copy  it,  might  not  amount  to  publication  within  the 
statute,  regardless  of  the  artist's  purpose  or  notice  of  reservation 
of  rights  which  he  takes  no  measure  to  protect." 

Copyright  is  obtained  by  publication  "  ynth  the  notice  of  copy-  Copyright 
right  affixed  to  each  copy  published  or  offered  for  sale  in  the 
United  States  by  authority  of  the  copyright  proprietor "(/) . 
By  sect.  18  it  is  provided  that  this  copyright  notice  "shall  con- 
sist of  the  word  'Copyright'  or  the  abbreviation  'Copr.,'  accom- 
panied by  the  name  of  the  copyright  proprietor,,  and  if  the  work 
be  a  printed  literary,  musical,  or  dramatic  work,  the  notice  shall 
include  also  the  year  in  which  the  copyright  was  secured  by  pub- 
lication." In  the  case  of  copies  of  works  (f)  to  (k)  mentioned 
in  sect.  5  (g),  the  notice  may  consist  of  the  letter  C  inclosed 
within  a  circle  thus:  (c)  accompanied  by  the  initials,  monogram, 
mark,  or  symbol  of  the  copyright  proprietor,  provided  that  on 
some  accessible  portion  of  such  copies,  or  of  the  mai-gin,  back, 
permanent  base,  or  pedestal,  or  of  the  substance  on  which  such 
copies  shall  be  mounted,  his  name  shall  appear  (h) .  In  the  case 
of  books  or  other  printed  publications,  the  notice  must  be  upon 
the  title-page  or  the  page  immediately  following;  in  the  case  of 
a  periodical,  either  upon  the  title-page  or  upon  the  first  page  of 
text  of  each  separate  number,  or  under  the  title  heading;  or,  in 
the  case  of  a  musical  work,  either  upon  its  title-page  or  the  first 
page  of  music;   provided  that  one  notice  of  copyright  in  each 

(d)  See  Regulation  23  of  the  Copyright  Rules  and  Regulations,  Appendix  D., 
post. 

(e)  (1907),  207  U.  S.  Rep,  284. 
(/)  Sect.  9;  Regulations  24,  25,  26.     The  notice  may  be  omitted  in  the  case 

of  foreign  made  copies  not  offered  for  sale  in  the  United  States. 

(g)  Ante,  p.  531.  .•  .         , 

(A)  The  old  form  of  copyright  notice  will  be  sufficient  in  the  case  of  works 

in  which  copyright  subsisted  at  the  time  of  the  Act  coming  into  force.    Sect.  18, 
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volume,  or  in  each  number  of  a  newspaper  or  periodical  pub- 
lished, is  to  be  sufficient  (^). 

Accidental  omission  of  the  copyright  notice  ftom  some  copies 
does  not  invalidate  the  copyright,  hut  damages  are  not  in  that  case 
recoverable  against  an  innocent  infringer,  and  an  injunction  may  he 
refused,  except  on  the  terms  of  reimbursing  the  expenses  of  an  inno- 
cent infringer  (k) .  On  the  other  hand,  no  relief  seems  possible 
if  the  copyright  notice  is  in  the  wrong  place  or  a  wrong  form  {I) . 

The  next  step  will  be  to  register  the  copyright,  which  is  effected 
by  deposit  at  the  Copyright  Office  of  two  complete  copies  of 
the  best  edition  of  the  work  (to),  with  a  proper  application  for 
registration  and  a  money  order  for  the  amount  of  registration 
fee  (n).  The  statute  requires  this  deposit  to  be  made  "  promptly," 
which  has  been  defined  as  "without  unnecessary  delay,"  but  this 
does  not  mean  the  very  day  of  publication  (o). 

The  effect  of  a  failure  to  deposit  the  necessary  copies  and  to 
register  the  copyright  is  not  to  invalidate  the  copyright  in  the 
first  instance,  but  only  to  prevent  any  action  for  infringement 
being  brought  until  such  deposit  and  registration  have  been 
effected  (p),  but  notice  may  be  given  by  the  Register  of  Copy- 
rights requiring  the  deposit  to  be  made,  and  upon  failure  to 
comply  with  this  notice  within  three  months — or  six  months  in  the 
case  of  a  foreign  country — the  proprietor  of  the  copyright  will  be 
liable  to  a  finO,  and  the  copyright  ynll  become  void  (g) . 

In  the  case  of  unpublished  works,  statutory  copyright  may  be 
obtained  by  deposit  of  one  typewritten  or  manuscript  copy  in  the 
case  of  a  lecture,  sermon,  address,  dramatic  or  musical  work;  a 
positive  print  in  the  case  of  a  photograph;  a  photographic  repro- 
duction in  the  case  of  works  of  art,  &c.  (r).  If,  however,  the 
work  be  afterwards  published,  deposit  must  be  made  in  the  ordi- 
nary way  (s) . 

In  addition  to  the  above  formalities,  printed  "books,"  cxeept 
the  original  text  {t)  of  books  of  a  foreign  origin  in  a  language 


(«)  Sect.   19. 

(A)  Sect.  20. 

(l)  Freeman  v. 
(Amer.),  p.  131. 

(m)  Sect.   12. 

(»)  I.e.,  one  dollar,  Regulations  22  and  40. 

(o)  Regulation  22.    As  to  foreign  works,  see  post, 

ip)  Sect.   12. 

{q)  Sect.    13.  •; 

(>•)  Sects.  18  to  20.  t. 

(s)  Sect.  11. 

(i)  It  is  to  be  noted  that  the  exemption  only  applies  to  the  "  original  text." 
Apparently  the  French  translation  of  a  German  book,  for  instance,  must  comply 
with  the  manufacturing  provisions :  Bowker,  p.  155. 


Tyade  Register  (1909),  173  E.  R.  419;  Bowker  on  Copyright 
As  to  false  copyright  notices,  see  sect.  29. 


'  Bights  of  Foreigners." 
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other  than  English,  must  comply  with  the  notorious  "manufae-       Paet  V. 
turing  provisions"   of  the  Act.     That  is  to  say,  they  must  be       United 
"printed  from  type  set  within  the  limits  of  the  United  States,      ^-'^^^^^;, 
eithe.r  by  hand  or  by  the  aid  of  any  kind  of  typesetting  machine, 
or  from  plates  made  within  the  limits  of  the  United  States  from 
typo  set  therein,  or  if  the  text  be  reproduced  by  lithographic 
process  or  photo-engraving  process,  then  by  a  process  wholly  per- 
formed within  the  limits  of  the  United  States,  and  the  printing 
of  the  texts  and  the  binding  of  the  said  book  shall  be  perf  ormied 
within  the  limits  of  the  United  States  "  (m).     These  requirements 
also  extend  to  the  illustrations  of  a  book,  and  to  separate  litho- 
graphs or  photo-engravings,  except  when,  in  either  case,  the  sub- 
jects represented  are  located  in  a  foreign  country  and  illustrate 
a  spientific  work  or  reproduce  a  work  of  art  (a;) . 

These  provisions  are  even  more  stringent  than  those  contained 
in  the  repealed  Act,  inasmuch  as  they  require  that,  not  only  shall 
the  printing  be  done  in  the  United  States,  but  the  type  must  be 
set  and  the  binding  done  within  the  country.  An  affidavit  to  this 
effect  must  be  made  at  the  time  of  depositing  the  necessary 
copies  {y),  and,  apparently,  failure  to  comply  with  the  manu- 
facturing provisions  involves  loss  of  the  copyright. 

The  proprietor  of  the  copyright  has  the  exclusive  right  (a)  to  Rights  of 
print,  reprint,  publish,  copy,  and  vend  the  work;   (b)  to  translate,  owner  of 
dramatise,  arrange,  or  adapt  the  work;    (c)  to  deliver  in  public 
far  profit  a  lecture,  sermon,  or  address;    (d)  to  publicly  perform 
the  work  {z) . 

Authors  of  works  published  after  July  1st,  1909,  are  also  given  Records,  &c. 
the  sole  right  to  authorise  the  reproduction  of  their  works  by 
tai'eans  of  mechanical  instruments  (a),  but  subject  to  the  condi- 
tion, as  regards  musical  works,  that  once  the  owner  of  the  copy- 
right has  permitted  such  reproduction,  any  other  person  may  make 
similar  use  of  the  copyrighted  work  upon  payment  of  a  fixed  .      , 

royalty   of  two  cents  on  every  record  (&).      The  records  them- 
selves do  not  seem  to  be  entitled  to  copyright. 

The  provisions  of  the  American  Act  as  regards  importation  of  Prohibition 
copyright    works    are  somewhat  unusual,  inasmuch  as  they  ex-  importation, 
pressly  permit  the  importation  of  copyright  books  under  certain 
circumstances.     Sect.  31  provides,  generally,  against  the  impor- 

(«)  Sect.   15. 

(»)  lb. 

ly)  Sect.   16. 

(«)  Sect.   1. 

(a)  Sect.  1.    As  to  foreign  works,  see  post. 

(6)  Sect.   1. 
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tation  of  "  piratical  copies,"  and  even  of  copies  authorised  to  be 
imported  by  the  owner  of  the  copyright  which  have  not  been 
produced  in  accordance  with  the  manufacturing  provisions  of  the 
Act;  but  the  prohibition  is  not  to  apply  to  (a)  works  in  raised 
characters  for  the  use  of  the  blind;  (b)  foreign-made  periodicals 
containing  authorised  copyright  matter;  (c)  authorised  editions 
of  works  in  foreign  languages  of  which  only  an  English  trans- 
lation has  been  copyrighted  in  the  United  States;  (d)  autho- 
rised copies  published  abroad  when  imported  under  special 
circumstanoes .  The  "special  circumstances"  permit  the  impor- 
tation of  authorised  copies  for  individual  use  and  not  for  sale, 
provided  not  more  than  one  copy  be  imported  at  one  time;  by 
or  for  the  United  States;  or  by  or  for  certain  educational  autho- 
rities, including  free  libraries,  not  more  than  one  copy  at  a  time ; 
or  when  parte  of  libraries  or  ooU'Ootions  are  purchased  and  im-- 
ported  en  bloc  for  the  use  of  such  authorities  as  before  mentioned, 
or  form  parte  of  personal  baggage  belonging  to  persons  or 
families  arriving  from  foreign  countries,  and  are  not  intended 
for  sale. 

Books  generally  are  also  liable  to  payment  of  customs  duties 
on  importation  into  the  States,  but  certain  books  are  on  the  "  free 
list,"  including  books  and  pamphlete,  chiefly  in  languages  other 
than  English  (c) ;  books,  maps,  music,  photographs,  etchings,  litho- 
graphic printe  and  charte,  specially  imported,  not  more  than  two 
copies  in  any  one  invoice  for  the  use  of  learned  societies  and 
free  libraries,  not  for  sale  (d).  The  fact,  however,  that  a  work 
happens  to  be  included  in  the  "  free  list "  does  not  authorise  free 
importation  in  contravention  of  the  copyright  laws. 


The  Chaoe 
Act,  1891, 
first  gave 
foreigners 
copyright. 


Riffhts  of  Foreigners. 

Until  recent  times,  a  foreign  author  or  publisher  had  no  righte 
as  against  an  American  publisher  who  reprinted  or  issued  his 
work  in  America.  The  first  Copyright  Act  of  1790  was  expressly' 
applicable  only  to  citizens  of  the  United  States  or  persons  resi- 
dent there,  and  this  provision  was  maintained  in  all  subsequent 
amendmente  of  the  law  until  the  Chace  Act  of  1891 .  Under  that 
Act,  foreigners  could  obtain  American  copyright,  provided  they 
were  citizens  or  subjects  of  a  foreign  State  or  nation  which  per- 
mitted to  Americans  "  the  benefit  of  copyi'ight  on  substantially 
the  same  basis  as  its  own  citizens,"  or  of  a  State  or  nation  which 


(o)  Regulation  518. 


(,d)  Begulation  519. 
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IS     a  party  to  an  international  agreement  (e)  which  provides  for      Part  v. 
reciprocity  in  the  granting  of  copyright  by  the  terms  of  which       United 
agreement  the  United  States  of  America  may,  at  its  pleasure,    — -^-™!l-  - 
become  a  party  to  such  an  agreement." 

The  Act  of  1909  provides  (/)  "that  the  copyright  secured  by  The  Act  of 
this  Act  shall  extend  to  the  work  of  an  author  or  proprietor  who  ^^'^^' 
is  a  citizen  or  subject  of  a  foreign  nation,  only: 

(a)  "When   an   alien  author  or   proprietor  shall   be  domiciled 

within  the  United  States  at  the  time  of  the  first  pub- 
lication of  his  work;  or 

(b)  When  the  foreign  State  or  nation  of  which  such  author 

or  proprietor  is  a  citizen  grants,  either  by  treaty,  con- 
vention, agreement,   or  kw,  to  citizens  of  the  United 
States  the  benefit  of  copyright  on  substantially  the  same 
basis  as  to  its  own  citizens,  or  copyright  protection  sub- 
stantially equal  to  the  protection  secured  to  such  foreign 
author  under  this  Act  or  by  treaty:  or  when  such  foreign 
State  or  nation  is  a  party  to  an  international  agree- 
ment (e)  which  provides  for  reciprocity  in  the  grant- 
ing of  copyright  by  the  terms  of  which  agreement  the 
United   States   may,    at   its   pleasure,    become   a   party 
thereto." 
The  existence  of  such  "reciprocal  conditions"  is  to  be  deter- 
mined by  Presidential  proclamation,  which  would  appear  to  be 
conclusive. 

With  regard  to  the  right  to  authorise  reproduction  by  Gramophone 
mechanical  contrivances  it  is  provided  (g)  that  as  regards  musical  '^""''ds- 
works  this  right  shall  not  apply  to  "  the  works  of  a  foreign 
author  or  composer  unless  the  foreign  State  or  nation  of  which 
such  author  or  composier  is  a  citizen  or  subject  grants,  either 
by  treaty,  convention,  agreement,  or  law,  to  citizens  of  the  United 
States  similar  rights." 

Presidential  proclamations  have  been  issued  according  the  right  Countries 
to  acquire  general  copyright  in  the  United  States  to  citizens  of  ^^Ji^ft 
Great  Britain  and  her  possessions  (h),  and  the  following  other  protection 
countries — Austria,    Belgium,    Chili,    China,  Costa  Rica,  Cuba, 
Denmark,    France,    Germany,    Guatemala,  Honduras,  Hungary, 

(e)  The  Berne  Convention  is  not,  it  appears,  such  an  international  agreement. 

(/)  Sect.    8. 

(jf)  Sect.    1. 

(%)  Notwithstanding  that  the  unpublished  works  of  American  citizens  are 
not  protected  in  Great  Britain  or  her  possessions  (ante,  p.  27).  There  is, 
however,  probably  small  prospect  of  the  Presidential  proclamation  being 
revoked  on  this  ground. 
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Italy,  Japan,  Luxemburg,  Mexico,  Netherlands  and  her  posses- 
sions, Nicaragua,  Norway,  Portugal,  Salvador,  Spain,  Sweden, 
-  Switzerland,  and  Tunis.  British  subjects  cannot,  however,  obtain 
gramophone  and  similar  rights,  these  only  being,  at  present, 
accorded  to  Belgium,  Cuba,  Germany,  Luxemburg,  and  Norway. 
In  reality,  the  American  law  does  not  provide  for  international 
protection  at  all:  it  only  enables  the  citizens  of  foreign  countries 
under  certain  circumstances  to  obtain  American  copyright.  Under 
the  Revised  Berne  Convention  the  nationality  of  the  author  in 
the  case  of  a  published  work  is  of  no  importance.  In  America 
the  nationality  of  the  author  is  of  the  first  importanoe.  A 
citizen,  for  instance,  of  a  country  which  is  not  a  "proclaimed" 
country — Russia,  for  example — cannot  obtain  copyright  in 
America  for  his  works  by  first  publishing  them  in  England,  or 
even  by  publishing  simultaneously  in  England  and  America;  in 
order  to  gain  American  copyright  he  must  become  domiciled  in 
America  prior,  to  publishing  his  work  (i) .  Again,  the  principle 
of  the  Revised  Berne  Convention  is  that  a  work  entitled  to  copy- 
right in  any  one  country  of  the  Union  ipso  facto  becomes  entitled 
to  copyright  in  all  the  other  countries  of  the  Union;  the  American 
law  requires  that  the  work  shall  be  published  first  in  America, 
or  simultaneously  in  America  and  a  foreign  country,  and  must 
comply  with  all  the  formalities  imposed  by  the  Act  in  respect 
of  native  works,  except  in  so  far  as  these  may  have  been  expressly 
modified  in  favour  of  foreigners. 

Foreign  works  must,  therefore,  be  registered  at  the  Copyright 
Ofiice  in  Washington,  and  every  copy  must  bear  the  necessary 
copyright  notice  (fc).  There  are,  however,  two  modifications  of  the 
law  in  favour  of  foreigners,  first,  in  respect  of  deposit  of  copies  (I), 
and,  second,  as  regards  the  manufacturing  provisions  (m) . 

We  have  seen  that  the  native  author  must  deposit  two  com- 
plete copies  of  the  best  edition  of  his  work.  Sect.  12  of  the  Act 
of  1909  has  recently  been  amended  (n),  and  now  provides  that 
if  the  work  is  by  an  author  who  is  a  citizen  or  subject  of  a 
foreign  State  or  nation,  and  has  been  published  in  a  foreign 
country,  only  one  complete  copy  of  the  best  edition  then  published 
in  such  foreign  country  need  be  deposited. 

As  regards  the  "  manufacturing  provisions,"  it  has  been  pointed 
out  that  books  of  which  the  author  is  not  a  citizen  or  domiciled 


(i)  He  cannot  indirectly  qualify  for  copyright  by  assigning  to  an  American 
or  other  proprietor:  Bong  v.  Campbell  (1909),  214  U.  S.  R,  236. 
■•{¥)  Anie,  p;  533.  (Q  Ante,  p.  534. 

(m)  Ante,  p.  334.  («)  Act  of  28th  March,  X914. 


COPYEiaHT  IN  FOREIGN  COUNTRIES.  539  . 

resident  of  the  United  States,  if  they  are  written  in  a  language      Part  v. 
other  than  English,  are  not  required  to  comply  with  the  "  manu-      United 

facturing  proTisions  "  of  the  Act  (o).    On  the  other  hand,  a  book  

published  by  a  British  or  other  foreign  author  in  the  English 
language  must  be  printed  from  type  set  within  the  United  States, 
and  the  printing  and  binding  must  also  be  performed  within  tho 
limits  of  the  country  This  is  a  particularly  onerous  condition 
of  copyright,  and  accounts  for  the  fact  that  the  great  majority, 
of  English  books  are,  at  the  present  day,  entirely  unprotected  in 
America. 

Some  slight  concession  is,  however,  accorded  to  British  authors  Ad  interim 
by  sect.  21,  which  enables  them  to  obtain  an  ad  interim  protec-  v^°^'^^^°'^- 
tion  for  their  works  published  abroad  in  the  English  language 
prior  to  the  date  of  their  publication  in  the  United  States.  In 
order  to  obtain  this  ad  interim  protection,  which  is  to  have  all  the 
force  and  effect  of  copyright  under  the  Act,  deposit  must  be  made 
at  the  Copyright  Office  not  later  than  thirty  days  after  the  publi- 
cation of  the  work  abroad,  of  a  complete  copy  of  the  foreign 
edition  {p),  with  a  request  for  the  reservation  of  copyright,  and 
the  protection  is  to  last  for  another  thirty  days  after  such/ 
deposit  (g).  This  provisional  copyright  becomes  permanent  when, 
within  the  period  of  provisional  protection,  an  authorised  edition 
of  the  book  is  published  within  the  United  States  complying 
with  tho  manufacturing  provisions  of  the  Act  (r).  Thus,  books 
in  the  English  language  can  obtain  ad  interim  protection  for  a 
period  ranging  from  thirty  days  to  sixty  days  before  permanent 
copyright  is  obtained,  the  exact  period  depending  upon  how  soon 
after  publication  the  "foreign"  copy  is  deposited  at  the  Copy- 
right Office  (s).  Of  course,  if  an  American  edition  with  notice 
of  copyright  can  be  published  simultaneously  with  the  English 
edition,  there  will  be  no  necessity  to  apply  for  iyiterim  protec- 
tion, and  this  is  the  course  which  is  adopted  by  many  of  the  larger 
publishing  firms  having  offices  in  both  countries. 

It  must  further'  be  remembered  that  the  manufacturing  pro-  Manufac- 
visions  only  apply  to  "  books,"  and,  moreover,  to  "  the  printed  book  p^^^'giong  ^^ 
or  periodical  specified  in  sect.  5,  sub-siects.   (a)  and  (b)  "  (^),  so  not  apply  to 

(o)  Ante,  p.  534.  ,      ,,   ,  ,,  ^  ,  ,      L- : 

Ip)  It  is  not  necessary  that  this   copy  should  have  the  copyright  notice 
required  by  sect.  9  (Copyright  Rules,  r.  26). 
(?)  Sect.   21. 

(si  There  is  a  movement  in  the  States  in  favour  of  legislation  extending  the 
time  for  the  manufacture  of  the  American  edition. 
(«)   Ante,  p.  531. 
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that  not  only  are  artistic  works  exempted  from  those  pro- 
visions, but  also  dramatic  and  musical  compositions,  which  are 
specified  in  sub-sects,  (d)  and  (e)  of  sect.  5,  notwithstanding  that 
such  works  have  been  printed  in  book  form  (m)  .  The  proprietors 
of  the  copyright  in  such  works  can,  therefore,  obtain  copyright  for 
their  foreign  editions  upon  complying  with  the  general  formalities 
of  the  Copyright  Act,  without  having  them  manufactured'  in  the 
United  States.  First  publication  upon  American  sod  is  not 
expressly  stated  to  be  essential,  provided  the  work  has  the  requisite 
copyright  notice  and  deposit  of  one  copy  with  the  requisite  copy- 
right notice  has  been  made  "  promptly  "  at  the  Copyright  Office  in 
America  {x) ;  but  the  doubt  has  been  expressed  whether  a  book 
published  in  another  country  prior  to  publication  in  the  United 
States  has  not  fallen  into  the  public  domain,  and  thus  forfeited 
copyright  protection  in  the  United  States  {y) . 

America  is  not  a  party  to  the  Berne  Convention,  but  she  is  a 
party  to  the  Pan-American  Convention  of  1902,  including  the 
modifications  made  to  that  Convention  at  Buenos  Aires  in 
1910  (2).  She  also  has  special  Copyright  Treaties  with  China 
(8th  October,  1903),  securing  protection  for  ten  years  in  that 
countriy  for  American  books,  maps,  prints,  or  engravings,  specially 
prepared  for  the  use  and  education  of  the  Chinese,  and  transla- 
tions into  Chinese  of  any  book,  but  permitting  Chinese  subjects  to 
make  original  translations  into  Chinese;  and  with  Japan  (10th 
November,  1905,  11th  August,  1908),  granting  mutual  protection 
to  works,  other  than  translations,  and  additionally  protecting 
Americaa  works  in  China  and  Corea  (a) .  She  has  also  recently 
concluded  a  Copyright  Treaty  with  Hungary  (30th  January, 
1912),  whereby  authors  who  are  citizens  or  subjects  of  either  , 
country  are  entitled  to  protection  for  their  works  in  the 
other  country,  subject,  however,  "  to  the  performance  of  the 
conditions  and  formalities  prescribed  by  the  laws  and  regulations 
of  the  country  where  protection  is  claimed  under  the  present  Con- 
vention," but  works  are  to  be  protected  independently  of  the 
existence  of  protection  in  the  country  of  origin  of  the  work. 


(«)  Ditson  V.   Littleton   (1895),  67  ¥.   R.   905;   Uerviey  v.   Ogilvie  (1909), 
169  F.  R.  978. 

(je)  Ante,  pp.  534,  538. 
(y)  Bowker,  p.  127. 
Iz)  Ante,  p.  328. 
(ffl)  Ante,  p.  477. 
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PaeT  V 
THE   UNITED   STATES  POSSESSIONS  AND  PROTECTORATES. 

Unitbd 
Alaska,  Hawaii,  Porto  Rico,  and  the  Philippine  Islands  are  possessions. 
all  specifioally  referred  to  in  the  American  Act  of  1909  (&),  which  — — '„''" 
is,  therefore,  in  force  in  those  countries.     By  a. War  Department  ' 

Order  of  1907,  American  copyright  was  extended  to  the  Canal 
Zone  of  Panama . 

Cuba  stands  on  a  different  footing.  As  a  Spanish  colony,  Cuba  Cuba, 
came  under  the  Spanish  law  of  1879,  and  this  law  continues  to 
be  applicable  under  four  military  ordinances  promulgated  between 
the  years  1900  and  1902,  duringi  the  period  of  the  United' 
States  protectorate,  and  continued  under  its  present  insular 
goviemment.  The  first  ordinance  (c)  referred  to  deals  with  the  Military 
rights  of  foreigners,  and  prescribes  as  follows: —  CWb?""'"  ° 

1.  Authors  of  foreign  scientific,  literary,  and  artistic  works, 
their  agents  or  representatives,  shall  enjoy  in  the  island  of  Cuba 
the  protection  conferred  by  the  Spanish  Copyright  Law  of 
10th  January,  1879  (d),  for  the  period  during  which  these  works 
are  protected  in  the  country  of  origin,  provided  it  does  not  exceed 
that  prescribed  by  the  said  law,  and  that  the  conditions  required 
by  it  and  by  the  Rules  for  its  execution  (e)  be  fulfilled. 

2.  The  general  register  provided  by  Art.  33  of  the  above- 
mentioned  law  shall  be  kept  by  the  State  and  Government 
Department. 

3.  Foreign  works  must  be  entered  in  the  general  register.  For 
this  purpose  a  certificate  issued  by  the  competent  authority  of 
the  country  of  origin  of  the  work,  duly  legalised  and  establishing 
ownership  in  favour  of  the  person  seeking  registration,  should 
be  presented. 

4.  The  civil  governors  and  municipal  mayors  shall  not  suspend 
the  performance  or  recitation  of  foreign  literary  or  musical  works 
by  virtue  of  Art:  63  of  the  Rules  for  Execution  unless  the  person 
claiming  such  suspension  establishes  that  he  is  the  proprietor  of 
the  work,  or  the  agent  of  the  proprietor,  by  presenting  the  certi- 
ficate of  registration  issued  by  the  officer  charged  to  keep  the 
general  register,  or,  in  default,  the  agent's  authority. 

5.  Registration  of  foreign  works  shall  be  gratuitous,  and  pro- 
prietors or  their  representatives  can  obtain,  free  of  cost,  certificates 
of  registration. 

By    the    second    ordinance,  dated  13th  February,   1901,  it  is 

(&)  See  sect.   34. 

(c)  19th  March,  1900.     Translated  from  "  Le  Droit  cVAuteur,"  1903,  p.  32. 

(d)  Ante,  p.  429. 

(e)  These  are  the  rules  referred  to,  ante,  p.  434. 
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Pabt.V.  declared  that  for  the  purpose  of  registration  of  foreign  copyrights 
States  ^^  shall  be  sufficient  to  produce  a  document  executed  in  the  J)re- 
PossEssioNs.  ■  sence  of  a  notary  public  or  other  public  officer  authorised  to  take 
oaths  or  declarations,  provided  the  document  contains,  in  full, 
the  titles  or  certificates  relating  to  the  property  delivered  in  the 
country  of  origin  of  the  work,  and  that  the  officer  in  whoee  presence 
the  document  is  executed  certifies  that  the  original  oertificates 
have  been  produced  to  him. 

The  third  ordinance,  dated  13th  June,  1901,  deals  with  the 
rights  of  natives,  and  is  as  follows  (/): — 

r.  Rights  of  property  in  the  matter  of  patents,  copyrights,  and 
trade  marks  duly  acquired  in  Cuba,  the  Island  of  Pirios,  and  the 
Island  of  Guam,  in  accordance  with  the  provisions  of  the  Spanish 
law,  ajid  which  existed  on  the  11th  April,  1899,  in  these  islands, 
or  any  of  them,  shall  subsist  in  their  integrity  for  the  entire 
periods  for  which  they  have  been  granted:  the  proprietors  shall 
be  protected  and  maintained  in  their  said  rights,  provided  always 
that  the  original  or  duly  certified  copy  of  the  certificate  of  regis- 
tration of  the  trade  mark  or  copyright  be  deposited  at  the  office 
of  the  governor  of  the  island  where  protection  is  sought 
and  the  original  certificate  or  duly  certified  eoj)y  thereof  shall  be 
received  and  dei^osited  at  the  office  of  the  governor  of  the  island, 
for  all  the  purposes  of  this  ordinance,  vnthout  the  necessity  for  any 
other  certification. 

2.  The  rights  of  property  accorded  by  the  United  States  in  the 
.matter  of  patents  (including  designs),  those  concerning  trade 
marks,  prints,  and  labels  registered  at  the  office  of  patents  for  the 
United  States,  and  those  concerning  copyrights  duly  registered 
at  the  office  of  the  Library  of  Congress,  shall  be  maintained  and 
protected  by  the  civil  government  of  the  said  islands,  provided 
that  a  duly  certified  copy  of  the  certificate  of  registration 
of  copyright  .  .  be  deposited  at  the  office  of  the  governor  of 
the  island  where  protection  is  desired. 

3.  The  person,  firm,  partnership,  or  corporation  guilty  of  vio- 
lating the  rights  protected  by  virtue  of  the  observance  of  the 
provisions  of  this  ordinance  shall  be  liable  to  the  civil  and  penal 
punishments  created  and  established  by  the  Spanish  laws  relative 
to  the  aforesaid  matters  which  remain  in  force  in  the  said  islands. 

4.  The  provisions  of  existing  ordinances  in  confiict  with  this 
ordinance  are  revoked. 

The  fourth  ordinance  (dated  26th  February,  1902)  contains  pro- 

(/)  Translated  from  "  Le  Droit  d'Auteur,"  1903,  p.  38, 
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visions  as  to  the  form  of  register  prescribed  by  Art.  33  of  the       Part  V. 
Spanish    law    and    paragraph    3    of   the    military    ordinance    of       3^^™ 
19th  March,  1900,  and  this  has  now  been  replaced  by  a  local  Possessions. 
ordinance  of  the  3rd  April,  1909.  ~ 

Cuba  has  been  "  proclaimed  "  as  a  country  entitled  to  the  beneiit  Entitled  to 
of  the  United  States  Act  of  1909,  including  the  provisions  relating  t^g.  Act  of 
to  mechanical  instruments  for  recording  musical  works.  l^''^- 

Table  Showing  the  Duration  of  the  principal  Period  of 
Copyright  Protection  in  various  Foreign  Countries  of 
THE  World. 

Argentina  20  years  from  death  of  author. 

Austria    30  years  from  death  of  author. 

Belgium   50  years  from  death  of  author. 

Bolivia  30  years  from  death  of  author. 

Brazil    50  years  from  1st  January  in  year  of  publication. 

Chili 5  years  from  death  of  author;     ' 

China  30  years  from  death  of  author. 

Columbia   80  years  from  death  of  author. 

Denmark   50  years  from  death  of  author. 

Ecuador 50  years  from  death  of  author. 

Egypt  (?)  Perpetual. 

Finland  50  years  from  death  of  author. 

France   Id. 

Germany   30  years  from  death  of  author. 

Greece    15  years  from  day  of  publication. 

Guatemala  Perpetual. 

Haiti   Life  of  author  and  his  widow  and  20  years  more 

if  there  be  children,  10  years  if  none. 

Holland  50  years  from  death  of  author. 

Hungary   50  years  from  death  of  author. 

Italy  1st  period:  life  of  author  or  40  years  from  pub- 
lication, whichever  shall  be  the  longer;  2nd 
I         period:   40  years  {g). 

Japan   30  years  from  death  of  author. 

Luxembourg  50  years  from  death  of  author. 

Mexico  Perpetual.      (Performing  rights   30  years  from 

death  of  author.) 

Monaco   50  years  from  death  of  author. 

Norway  Id. 

Paraguay (?)  Perpetual. 

Peru   20  years  from  death  of  author. 

Portugal  50  years  from  death  of  author. 

Roumania   10  years  from  death  of  author. 

Russia  50  years  from  death  of  author. 

Salvador  25  j'ears  from  death  of  author. 

Siam   7  years  from  death  of  author  or  42  years  from 

publication,  whichever  shall  be  the  longer. 

Spain  80  years  from  death  of  author. 

Sweden 50  years  from  death  of  author   (10  years  from 

death  of  author  for  works  of  art). 

Switzerland    30  years  from  death  of  author. 

Tunis  50  years  from  death  of  author. 

Turkey  30  years  from  death  of  author. 

United   Statbs 28  years  from  registration,  with  a  further  period 

of  28  years  on  re-registration. 

Uruguay    20  ySars  from  death  of  author. 

Venezuela  Perpetual. 

(9)  During  the  second  period  the  copyright  is  not  exclusive.    The  work  may 
be  reproduced  by  any  one  paying  a  percentag'©  to  the  proprietor. 
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PART  VI. 

ARRANGEMENTS  BETWEEN 
AUTHORS   AND    PUBLISHERS. 


Contracts 
between 
authors  and 
publishers 
should  be  in 
writing 


Contracts  between  authors  and  publishers  are  not,  as  in  some 
countries,  notably  Germany,  regulated  by  any  special  law,  but 
their  validity,  construction,  and  enforcement  depend  upon  the  ordi- 
nary rules  of  law  governing  oontracbs  relating  to  dealings  with 
personal  property.  It  is  always  advisable  that  they  should  be 
in  writing,  and  if  they  are  not  to  be  performed  within  a  year, 
writing  is  necessary  under  the  Statute  of  Frauds  (o) . 

In  Sweet  v.  Lee  (6),  it  appeared  that  the  agreement  for  the 
publication  of  a  dictionary  of  legal  practice  was  contained  in 
a  memorandum,  which  was  signed  with  the  initials  of  the  pub- 
lisher and  of  the  author,  and  was  to  the  effect  that  the  latter  should 
receive  801.  a  year  for  five  years,  and  601.  a  year  for  the  rest  of 
his  life  if  he  should  live  longer  than  five  years.  This  was  held 
to  be  void  under  the  Statute  of  Frauds;  because,  being  a  memo- 
randum of  an  agreement  not  to  be  performed  within  a  ypar,  no  con- 
sideration w^as  expressed  on  the  face  of  it,  and  it  was  without  any 
signature  other  than  the  initials  of  the  parties.  The  plaintiff,  there- 
fore, was  not  entitled  to  damages  claimed  to  have  been  sustained  by 
the  failure  of  the  defendant  to  perform  his  agreement  to  pre- 
pare a  new  edition.  Nor,  although  the  contract  was  unenforceable, 

(a)  But  a  contract  by  a  printer  to  print,  and  find  the  paper  for  printing 
a  number  of  copies  of  a  work,  is  not  a  contract  for  the  sale  of  goods  within  the 
4th  section  of  the  Sale  of  Goods  Act,  1893;  and  the  printer  consequently  may 
recover  the  price  in  an  action  for  work,  labour  and  materials,  where  the  con- 
tract is  a  verbal  one:  Clay  v.  Yates  (1856),  1  H.  &  N.  73.  And  a  printer  who 
is  employed  to  print  certain  numbers,  but  not  all  consecutive  numbers,  of  an 
entire  work  has  a  lien  upon  the  copies  not  delivered  for  his  general  balance  due 
for  printing  the  whole  of  those  numbers:  Slake  v.  Nicholson  (1814),  3  M.  &  S. 
167.  But  it  seems  that  by  the  custom  of  trade  a  printer  cannot  recover  for 
the  printing  of  a  work  before  the  whole  ia  completed  and  delivered:  Gillett  v. 
Mawman  (1808),  1  Taunt.  137;  see  also  Adlard  v.  Booth  (1837),  7  C.  &  P. 
108.  A  contract  to  satisfy  the  Statute  of  Frauds  need  not  appear  from  one 
document,  but  may  be  collected  from  any  number  of  documents,  provided 
they  be  sufficiently  connected:  see  Boydell  v.  Drummond  (1811),  11  East, 
142;  Mavor  v.  Piine  (1825),  3  Bing.  285;  Pearce  v,  Gardner  (1897),  1  Q.  B.  688, 

(J)  (1843),  3  Man.  &  <Jr.  452, 
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could  the  plaintiff,  having  paid  for  several  years  the  sums  men-    ^^m  VI. 
tioned  in  the  memorandum,  recover  the  money  so  paid  on  the 
ground  of  failure  of  consideration. 

Offer  and  acceptance  are  essential  to  every  valid  contract.  If  MSS.  sentou 
an  author  sends  his  manuscript  to  a  publisher  on  approval,  this  ^PP'^^^*^- 
is  an  offer  by  the  author  that  the  publisher  shall  have  the  right 
to  publish  on  terms  to  be  agreed  upon,  and  if  the  latter  publish 
without  any  agreement  as  to  the  author's  remuneration,  the  law 
will  imply  a  promise  to  pay  a  reasonable  price  for  the  work. 
What,  short  of  actual  publication,  amount.?  to  an  acceptance  of  an 
author's  manuscript  will  depend  upon  the  circumstances  of  the 
case,  but  if  the  publisher  retain  the  article  and  has  it  put  into 
type  and  a  proof  sent  for  revision  to  the  's^Titer,  the  latter  may 
generally  treat  this  as  an  acceptance  of  his  manuscript  and  sue 
the  publisher  for  the  price,  even  though  the  article  is  never,  in 
fact,  published  (c) . 

If  an  author  agree  in  writing  to  supply  a  bookseller  or  pub-  ,\n  action 
lisher  with  a  manuscript  of  a  work  to  be  printed  by  the  latter,  ^^  ^otTu^l^ 
an  action  for  damages  can  be  maintained  for  refusing  to  furnish  plying  a  work 
the  same  {d),  provided    the    work   be   one    which,    if   published,  furnished, 
would  not  be  libellous  (e),  or  would  not  subject  the  author  to 
punishment  (/). 

Where,  however,  the  author  was  engaged  for  a  cei-tain  sum  to  Should  the 
write  an  article  to  apjDear,  among  others,  in  a  work  called  "  The  stopped  the 
Juvenile  Librarv,"  and  before  he  had  completed  his  article,  and  author  must 

."  .  .  ...     he  paid  for 

before  any  portion  of  it  had  been  published,  the  work  in  which  it  work  already 
was  to  have  appeared  was  discontinued.  Lord  Chief  Justice  Tindal     "^' 
held  that  the  publishers  were  not  entitled  to  claim  the  completion 
of  the  article  in  order  that  it  might  be  published  in  a  separate 

(e)  Macdonald  v.  National  Review,  Westminster  County  Court,  16th  May, 
1893;  Pall  Mall  Gazette,  17th  May,  1893. 

(_d)  Gale  v.  LecJcie  (1817),  2  Stark.  N.  P.  C.  107.  The  Court  of  Chancery, 
however,  could  not  compel  him  to  write:  Clnrl-c  v.  Price  (1819),  2  Wils. 
r.  C.  157. 

(e)  Lyne  v.  Sampson  Lo^v  ^  Marston,  Times,  17th  Feb.,  1873. 

(/)  Gale  V.  Leclcie,  supra;  and  see  Brooh  v.  -Wentworth  (1795),  3  Anstr. 
881 ;  Cowan  v.  Milhurn  (1867),  L.  R.  2  Ex.  230.  A  contract  for  the  publication 
of  a  book  which  it  is  unlawful  to  publish  is  not  valid.  But  where  this  defence 
is  set  up,  and  the  wort  is  not  produced,  and  no  evidence  of  its  character  is 
offered,  the  jury  are  not  to  pronounce  that  the  book  is  obnoxious:  Gale  \. 
Leelcie,  supra.  A  printer  cannot  maintain  an  action  against  a  publisher  for 
money  due  for  printing  an  obscene  book:  Poplett  v.  Stockdale  (1825),  1  Ryan 
&  M.  337.  But  where  a  printer,  after  printing  part  of  a  book,  received  the 
manuscript  of  the  other  part  and  found  it  to  be  libellous,  it  was  held  that  he 
was  not  bound  to  print  the  libellous  part,  and  was  entitled  to  recover  for  what 
he  had  printed:  Clay  \.  Yates  (1856),  1  Hurl.  &  N.  73;  Lj/ni'  v.  Sampson 
Loir  (?•  Marston,  supra. 
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form  for  general  readers,  but  were  bound  to  pay  the  author  a 
reasonable  sum  for  the  part  which  he  had  prepared  (g). 

Where  a  work  called  the  "Elements  of  Mechanical  Philosophy" 
was  published  in  parts,  the  agreement  between  the  author  and 
publisher  being  that  each  part  should  be  paid  for  when  issued, 
and  after  the  publication  of  a  complete  part  the  progress  of  the 
work  was  interrupted  by  the  death  of  the  author,  it  was  held  that 
the  representatives  of  the  deceased  author  were  entitled  to  payment 
of  the  stipulated  price  of  the  published  part  (h). 

All  agreements  between  authors  and  publishers  should  be  drawn 
with  care,  so  as  to  make  the  respective  rights  of  the  parties  clear. 
"  Agreements  between  authors  and  publishers,"  remarked  Page- 
Wood,  V.-C,  in  Reade  v.  Bentley  (i),  "  assume  a  variety  of  forms. 
Some  are  so  clear  and  explicit  that  no  doubt  can  arise  upon  them. 
Thus,  where  an  author  assigns  his  copyright,  the  transaction  is 
one  which  every  person  understands,  and  which  leaves  no  room  for 
uncertainty  as  to  the  rights  of  the  parties." 

It  will  be  remembered  that  in  the  case  of  literary  copyright, 
the  Cof)yright  Act,  1911  (k),  provides  that  the  copyright  shall 
vest,  in.  the  first  instance,  in  the  author,  and  not  in  the  publisher, 
unless  the  relationship  of  master  and  servant  subsists  between  the 
author  and  publisher  (I).  This,  however,  is  not  necessarily  so  in 
the  case  of  engravings,  photographs  or  portraits,  for  sect,  u  (1)  (a) 
provides  that,  where  such  works  have  been  made  for  valuable  con- 
sideration in  pursuance  of  an  order,  the  person  who  has  given  the 
order  shall  be  the  first  owner  of  the  copyright  (m).  If ,.  therefore, 
the  terms  of  the  arrangement  between  the  author  and  publisher 
be  that  the  copyright  in  a  literary  work  is  to  belong  to  the  pub- 
lisher upon  payment  to  the  author  of  a  fixed  sum,  an  assignment 
in  writing  of  the  copyright  by  the  author  to  the  publisher  should 
be  made,  even  though  the  work  has  been  written  to  the  order  of 
the  publisher  (n),  but,  in  the  case  of  an  engraving,  photograph  or 


(_g)  tlanoU  v.  Colhurn  (1832),  5  C.  &  P.  S8;  on  app.  8  Bing.  14. 

Qi)  Constable  v.  Robinson's  Tnistees,  14  Pac.  Dec.  166,  1st  June,  1868. 
One  judge,  however,  dissented,  thinking  the  contract  was  one  for  the  entire 
work,  and  that  the  object  of  partial  payment  was  the  accommodation  of  the 
author,  and  not  any  qualification  of  the  original  obligation.  If  a  bookseller 
undertakes  to  publish  a  work  in  parts,  and  before  the  completion  he  dies,  the 
subscriber  has  a  claim  upon  the  estate  to  complete  the  work,  for  otherwise 
those  parts  which  he  has  purchased  upon  the  faith  of  the  work  being  completed 
are  useless. 

f»)  (1857),  1  K.  &  J.  656. 

(h)  Sect.  5  (1),  ante,  p.  108. 

(0  Sect.  5  (1)  (b),  ante,  p.  117. 

(m)  Ante,  p.  113. 

(»)  As  to  what  would  amount  to  an  assignment,  see  ante,  p.  124.  If  no 
assignmenli  has  been  cxpruted,  however,  the  publisher  may  have  equitable  rights: 
see  nnfu.'yi.  124. 
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portrait;  made  to  the  order  of  the  publisher,  no  such  assignment     Paei  VIj^ 
will  bo  necessary. 

If  a  publisher  be  the  absolute  owner  of  the  copyright,  he  is  As  to  the 
entitled,  without  the  consent  of  the  author,  to  publish  successive  an^autwf 
editions  of  the  work  with  a,dditions  and  corrections;  and,  in  bring-  work  where 
ing  out  new  editions,  may  make  such  omissions  and  other  changes  helongs  to 
in  the  original  as  will  not  injure  the  reputation  of  tlie  author.  pil>Mster, 
But  such    revision   when   done   by  another,   cannot  lawfully   be 
represented  as  having  been  made  by  the  author  of  the  original: 
and  if  the  publisher  issues  a  new  edition  under  the  author's  name 
so  inoori^ect  as  to  be  injurious  to  the  author's  reputation,  he  renders 
himself  liable  to  an  action  for  damages  (o). 

Wlien.  however,  a  portion  of  the  work  is  written  to  be  published 
under  the  name  of  another,  the  author  would  have  no  remedy  in 
case  of  its  alteration  or  variation  {p).  This  was  decided  in  Cox 
V.  Gox{q).  The  defendant,  a  house  agent,  having  prepared  a 
book  on  the  sale  of  estates,  applied  to  the  plaintiff,  a  barrister,  to 
correct  the  work,  and  to  supply  the  legal  matter  necessary  to 
complete  it,  for  which  the  plaintiff  was  to  be  paid  a  certain 
remuneration,  according  to  the  number  of  pages  the  work  might 
contain.  "  No  agreement,"  said  the  Vice-Chancellor  in  passing 
judgment,  "  was  come  to  as  to  the  name  under  which  the  work  was 
to  appear.  The  case,  therefore,  stood  thus:  The  defendant  said, 
'  T  am  going  to  write  a  work,  which  you  shall  correct  and  put  into 
shape,  and  a  part  of  which  you  shall  supply  for  a  certain  re- 
muneration.' If  that  be  so,  the  plaintiff  was  evidently  in  the 
subordinate  position  of  assisting  in  the  production  of  a  work  Avhich 
was  to  come  out  in  the  name  and  as  the  work  of  the  defendant. 
The  work  would  be  partly  the  defendant's  own  composition,  and 
it  would  be  partly  the  work  of  the  plaintiff;  but  it  was  to  come 
out  as  one  entire  publication,  and  to  be  paid  foi;'  at  one  uniform 
rate.  The  bulk  of  the  matter  was  apparently  to  be  supplied  by 
the  defendant.  The  plaintiff  employed  himself  in  the  preparation 
of  a  treatise  on  the  law  of  vendor  and  purchaser  and  landlord  and 
tenant,  the  whole  of  which  the  defendant  desired  to  have  com- 
pressed into  one  printed  sheet.     The  plaintiff,  on  the  other  hand, 

(o)  See  Archbold  v.  Sweet  (1832),  1  Moo.  &  Rob.  162. 

(2?)  The  name  of  the  editor  appearing  upon  the  title-page  forme  no  part  of 
the  title;  and  the  Master  of  the  Rolls  refused  to  restrain  by  injunction  the 
proprietors  of  a  journal  from  omitting  the  publication  of  the  editor's  name 
on  the  title-page,  although  the  agreement  between  the  proprietors  and  editor 
provided  that  the  title  of  the  journal  should  not  be  altered  without  mutual 
consent-  Crookes  v.  Fetter  (1860),  6  Jur.  1131.  Similarly  the  author's  nanit^ 
may  be  omitted:  Broolc  v.  Lloyd  (1910),  26  T.  L.  R.  549. 

(?)  (1856),  11  Ha.  118. 

35  (2) 
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Pabt  VI.  thought  that  no  information  of  value  on  the  legal  incidents  of  the 
property  treated  of  could  be  condensed  within  that  compass,  and 
he  extended  this  portion  of  the  work  to  three  sheets  and  a  half. 
The  defendant  then  said:  '  If  you  will  reduce  this  matter  to  one- 
half  of  its  present  magnitude,  I  am  willing  to  print  it;  if  not,  I 
decline  to  print  it  at  all.'  This  was  an  absolute  rejection  of  the 
plaintiff's  contribution,  except  upon  the  terms  of  reducing  it  in 
quantity  to  the  extent  which  the  defendant  required.  The 
plaintiff,  on  the  other  hand,  was  resolved  that  the  whole  should  be 
printed  or  none.  There  was  at  this  point  of  the  transaction  great 
diiBculty  in  the  way  of  any  arrangement.  The  defendant  said, 
'  I  will  have  only  one  sheet  and  three-quarters  of  legal  matter.' 
The  plaintiff  insisted  that  he  should  have  three  sheets  and  a  half, 
or  none.  Then  what  followed  ?  The  plaintiff  looked  over  the 
manuscript  again,  but  did  not  reduce  it  to  the  required  dimen- 
sions; and  the  defendant,  although  it  had  not  been  so  reduced, 
took  the  manuscript  in  the  state  in  which  it  had  been  left  (which 
he  could  only  have  been  entitled  to  do  under  the  contract),  and 
he  began  to  print  the  work.  The  plaintiff  proceeded  to  correct 
the  proof  sheets;  but  (as  he  states),  when  he  began  to  find  that 
the  legal  portion  of  the  work  was  introduced  in  a  mutilated  form, 
he  intimated  his  refusal  to  consent  to  any  alteration;  and  in  this 
state  of  things  the  application  is  made  for  the  injunction.  I  have 
stated  what  appears  to  me  to  be  the  substance  of  the  contract 
between  the  parties,  up  to  the  time  of  the  discussion  as  to  the  space 
which  the  legal  matter  should  occuj^y;  and  that  contract  the 
plaintiff  has,  by  the  fourteenth  paragra23h  of  the  bill,  treated  as 
subsisting,  for  he  thereby  claims  £60  as  the  unpaid  part  of  tlie 
remuneration  on  the  whole  contract.  On  the  other  hand,  the 
defendant,  having  taken  the  manuscript  and  used  it,  cannot,  I 
think,  dispute  his  liability  to  pay  for  it,  according  to  the  term's 
of  the  contract.  But  that  would  be  a  question  for  a  court  of  law. 
Something  Avas  said  with  regard  to  the  possible  effect  of  the 
alteration  of  the  plaintiff's  portion  of  his  work,  as  affecting  his 
reputation;  but,  as  it  was  held  in  Sir  James  Clarke's  case  (r), 
the  possible  effect  on  reputation,  unless  connected  with  property, 
is  not  a  ground  for  coming  to  this  court,  though  it  may  be  an 
ingredient  for  the  Court  to  consider  when  the  question  of  a  right 
of  property  also  arises.  ...  A  serious  question  was  then  adverted 
tO' — but  it  is  one  which  does  not  arise  in  this  case — how  far  a 
party  who  had  purchased  a  manuscript  has  a  right  to  alter  it, 

()•)   Clarice  v.  Frremrin  (1850),  11  Boav.   112. 
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suad,  produce  it  in  a  mutilated  form  ?  How  far,  in  a  case  in  which  Paet  VI. 
the  property  has  completely  passed,  it  is  to  be  assimilated  to  a 
case  of  goods  sold  and  delivered,  and  thenceforward  in  the 
complete  dominion  of  the  purchaser  ?  A  qualified  contract  may 
be  made;  an  essay  may  be  supplied,  to  a  magazine  or  an  encyclo- 
pa;dia,  on  the  understanding  that  it  is  to  be  published  entire; 
and  it  may  be  accepted  by  the  editor,  and  paid  for  as  what  it 
purports  to  be.  In  the  instance  of  an  essay  which  had  been 
accepted  in  that  shape,  the  question  might  arise  whether  any 
curtailment  could  be  allowed  under  that  special  contract.  But 
here  there-  is  no  such  special  contract.  The  contract  is,  that  the 
plaintiff  shall  supply  the  defendant  with  the  matter  which  is 
required,  in  such  a  form  as  to  enable  the  defendant  to  publish  it 
as  his  own.  I  can  find  no  circumstances  from  which  any  such 
special  contract  as  I  have  mentioned  can  be  inferred.  The  plaintiff 
has,  indeed,  sought  to  make  it  a  stipulation  that  his  contribution 
of  the  legal  materials  shall  not  be  published  otherwise  than  entire; 
but  this  stipulation  has  no  foundation  in  the  original  contract, 
upon  which  his  case  rests.  It  may  Avell  be  that  this  part  of  the 
work  maj-  suffer  in  value  from  the  alterations  made  by  the  defen- 
dant, but  no  one  will  probably  expect  to  find  the  law  set  forth 
with  any  great  amount  of  precision  in  a  work  issued  by  a  house 
agent  for  the  guidance  of  his  customers  in  dealings  of  a  simple 
character.  If  any  such  mistakes  should  occur  in  the  legal  portion 
of  the  work,  as  the  plaintiff  apprehends,  he  will  have  the  remedy 
in  his  own  hands,  by  correcting  the  errors  in  a  subsequent  work, 
in  which  he  may  publish  his  treatise  in  a  distinct  form  "  (-s). 

But  instead  of  an  "  outright  "  transfer  of  his  copyright,  the  Agreements 
author  may  agree  with  the  publisher  that  the  latter  shall  pay  him    °ri^^Te  oi^ 
a  specified  royalty  upon  all  copies  of  the  work  which  may  be  sold,  profits, 
or  that  the  profits  upon  sale  of  the  !work  shall  be  divided  in 
certain  proportions.      In  thesie  oases  it  is  still  more  important 
that  the  agreement  between  author  and  publisher  shall  be  clear 
and  precise. 

The  first  point  that  should  be  made  clear  is  as  to  whether  the  Distiuotion 
copyright  shall  belong  to  the  publisher,  or  whether  he  is  merely  p^^^ghhig 
to  have  the  exclusive  right  of  publishing  the  work.  agreement 

and  an 
assignment 
(s)  This  right  the  plaintiff  would  have  had  by  virtue  of  sect.   18  of  the  of  copyright. 
Copyright  Act,  1842,  now  repealed  (see  ante,  p.  17).     No  such  right  is  given 
by  the  Copyright  Act,  1911:    cf.  Lee  v.   Gibbings,  post,  p.   567.     And  as  to 
the  right  of  an  editor  of  an  encyclopsedia  or  magazine  who  is  interested  in  the 
success  of  the  publication  to  prevent  the  owner  of  the  copyright  in  the  pub- 
lication  from  altering   articles  proposed   to    be  inserted   by   the   editor,   see 
CrooTt.es  v.  Fetter  (I860),  6  Jur.  1131. 
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Part  VI.  rji|-^^  distinction  between  a  mere  publishing  agreement  and,  an 

assignment  of  copyright  is  well  recognised.  Thus,  in  the  case  of 
Sweet  V.  Cater  {t)  the  agreement,  after  reciting  that  the  author 
had  prepared  a  tenth  edition  of  his  work,  which  the  publisher  was 
desirous  of  purchasing,  and  that  it  had  been  agreed  that  a  certain 
printer  should  print  a  given  number  of  copies,  and  the  publisher 
should  pay  to  the  author  for  the  said  tenth  edition  a  certain  sum, 
went  on  to  direct  that  the  work  should  be  in  a  given  number  of 
volumes,  and  should  be  sold  to  the  public  for  a  given  price.  It 
was  objected  that  the  plaintiff,  the  publisher,  was  not,  under  this 
agreement,  the  proprietor  of  the  copyright  within  the  meaning  of 
the  statute  (54  Geo.  III.  c.  156,  s.  4),  but  a  mere  licensee  to 
sell  a  given  number  of  copies.  The  Court  overruled  the  objection, 
holding  that  the  copyright  was  equitably  vested  in  the  publisher, 
on  the  ground  that  the  contract  was  obligatory  on  both  parties, 
that  the  plaintiff  was  bound  to  sell,  and  therefore  the  author  was 
bound  to  abstain  from  doing  anything  which  would  interfere  with 
the  sale.  The  Couxt,  moreover,  were  of  opinion  that  the  equit- 
able right  to  the  copyright  endured  until  the  number  of  copies 
lixed  by  the  terms  of  the  agreement  had  been  exhausted. 
Presumption  But  wherever  there  are  continuous  obligations  on  the  part  of  the 
isuotintended  publishers — ^for  instance,  the  payment  of  royalties  to  the  author — 
to  be  assigned.  i]^q  tendency  of  the  Courts  is  to  construe  the  agreement  as  confer- 
ring upon  the  publisher  a  conditional  licence  to  publish,  rather 
than  as  giving  him  an  equitable  title  to  the  copyright.  Thus,  in 
Re  Jtide  (m),  the  plaintiff  was  the  proprietor  of  the  copyright  in 
a  series  of  musical  compositions  called  "Music  and  the  Higher- 
Life,"  In  the  year  1900  the  defendant  company,  through  their 
managing  director,  agreed  in  consideration  of  the  plaintiff  giving 
to  the  company  "  the  sole  and  exclusive  right  of  printing  and 
publishing  "  this  series  in  volume  form:  first,  to  bear  the  whole 
cost  of  printing  and  issuing  the  volume;  secondly,  to  pay  the 
plaintiff  Qd.  on  e-\'ery  copy  sold;  thirdly,  to  supply  the  plaintiff 
with  such  copies  as  he  should  require  at  Is.  6d..  per  copy,  such 
copies  not  to  be  liable  to  the  royalty  of  6d.  It  was  held  by  the 
Court  of  Appeal,  affirming  Kekewich,  J.  (x),  that  this  was  a 
mere  publishing  agreement,  and  not  an  assignment  of  copyright. 
The  Court  of  Appeal  based  their  decision  largely  upon  the  fact 
that  the  defendants  were  only  to  be  at  liberty  to  publish  the 
musical  compositions  in  "  volume  form,"  but  Mr.  Justice  Keke- 
wich ap[)ears  to  have  thought  that  the  fact  that  the  defendants 

(t)   (1841),  11  Sim.  673.  («)  (1907)  1  Ch.  651. 

(»)  (1906)  2  Ch.  595. 
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were  to  be  under  continuing  obligations  to  the  plaiutiff  was  Pabt  VI. 
evidence  of  an  intention  not  to  assign  the  copyright,  and  this  view 
is  supported  by  the  oa-se  of  Stevens  v.  Benning  {y),  where  Page- 
Wood,  V.-C,  remarked  as  follows: — ■"  Then  it  is  argued,  that  the 
sole  power  of  printing,  reprinting  and  publishing  is,  in  fact,  the 
copyright.  And  no  doubt  if  an  author,  in  consideration  of  a  sum 
of  money  paid  to  him,  agi'ees  that  certain  pei-sons  shall  have  the 
sole  power  of  priating,  reprinting,  and  publishing  a  certain  work 
for  all  time,  that  would  be  a  parting  with  the  copyright;  but,  if 
the  agreement  is  that  the  publishers,  performing  certain  conditions 
on  their  part,  should,  so  long  as  they  do  perform  such  conditions, 
have  the  right  of  printing  and  publishing  the  book,  that  is  a  very 
different  agreement." 

It  may  be  said  to  be,  generally,  inadvisable  that  in  any  royalty  whether 
agreement  the  author  should  part  with  his  copyright,  inasmuch  payment  of 

|..|  i'i  1*  ■  *  111  royfliltiGS  C8.li 

as  his  right  to  claim  the  royalties  agamst  an  assignee  of  the  copy-  he  enforced 
right  might  be  jeopardised.     It  has  been  held  in  several  patent  afstSiees  of 
cases  that  the  vendor  of  patent  rights  has  a  lien  upon  the  patent  copyright, 
for  payment  of  royalties  (2),  and  such  cases  would  seem  to  apply 
to  copyright  cases,  provided  the  agreement  to  pay  royalties  is 
general,  and  not  an  agreement  simply  to  pay  royalties  upon  all 
oop'ies  manufactured  by  the  original  assignees.    Such  a  lien,  how- 
ever, could  not  be  enforced  against  a  purchaser  of  the  copyright 
without  notice  of  the  original  agreement,  and,  of  course,  there 
would  be  no  privity  of    contract  between  the  author    and    the 
second  assignee  enabling  the  author  to  sue  such  assignee  directly, 
for  the  royalties  (a). 

In  the  case  of  Ee  Grant  Richards  (&),  it  was  held  that,  where  Bankruptcy 
an  author  had  assigned  his  copyright  in  consideration  of  the  ofpu^hsher. 
payment  of  royalties,  and,  upon  the  bankruptcy  of  the  publisher, 
his  trustee  continued  the  publisher's  business  for  some  time,  the 
author  had  no  right  to  claim  payment  of  the  royalties  in  full,  but 
could  only  prove  in  the  bankruptcy  for  damages.  On  the  other 
hand,  in  a  case  where  there  was  an  agreement  by  the  publisher 
to  pay  a  share  of  profits  to  the  author,  and  the  copyright  still 
remained  vested  in  him,  it  was  held  that  the  agreement  was 
terminated  by  the  bankruptcy  of  the  publisher,  whose  trustee  in 
bankruptcy  was  restrained  from  reprinting  or  republishing  the 

(zl  Werderman  v.  Soaiete  Generale  d'Eleotrioite  (1881),  19  Ch.  D.  246; 
Bamh  v.  Snell,  (1«08)  2  Ch.  127;  dist.  Bagot  Pneumatio  Tyre  Co.  v.  Clijiper 
Tyre  Co.,  (1902)  1  Ch.  146. 

(a)  Bagot  Pneumatio  Tyre  Co.  v.  Clipper  Tyre  Co.,  supra. 

(4)  (1907)  2  K.  B.  33. 
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PAET  VI. 


Provisions  of 
now  Bank- 
ruptcy Act 
as  to  copy- 
right. 


Construction 
of  this  section. 


book,  even  on  the  terms  of  continuing  to  pay  the  author  his  share 
of  profits,  but  without  prejudice  to  the  right  of  the  trustee  to 
dispose  of  stock  (c) . 

The  undoubted  hardship  caused  to  authors  by  the  decision  in 
the  case  of  Be  Grant  Richards  {d)  has  now  been  removed  by 
sect.  25  of  the  Bankruptcy  and  Deeds  of  Arrangement  Act, 
1913  (e),  whereby  it  is  pi-ovided  as  follows: — 

"  Where  the  property  of  a  bankrupt  comprises  the  copy- 
right in  any  work  or  any  interest  in  such  copyright,  and  he 
is  liable  to  pay  to  the  author  of  the  work  royalties  or  a  share 
of  the  profits  in  respect  thereof,  the  trustee  in  the  bankruptcy 
shall  not  be  entitled  to  aell,  or  authorise  the  sale  of,  any 
copies  of  the  work,  or  to  perform  or  authorise  the  performance 
of  the  work,  exoept  upon  the  terms  of  paying  to  the  author 
such  sums  by  way  of  royalty  or  share  of  the  profits  as  would 
have  been  payable  by  the  bankrupt,  nor  shall  he,  without  the 
consent  of  the  author  or  of  the  Court,  be  entitled  to  assign 
the  right  or  transfer  the  interest  or  to  grant  any  interest  in 
the  right  b}'  licence,  except  upon  terms  which  will  secure  to 
the  author  payments  by  way  of  royalty  or  share  of  profits  at 
a  rate  not  less  than  that  which  the  bankrupt  was  liable  to 
pay." 
This  section  only,  in  terms,  applies  to  a  case  where  the  bankrupt 
is  liable  to  pay  royalties  or  a  share  of  profits  "  to  the  author,"  but 
it  seems  probable  that  the  Courts  will  not  give  a  stringent  con- 
struction to  the  section,  but  will  hold  that  it  appKes  equally  to  a 
case  where  the  royalties  or  share  of  profits  is  payable  to  the 
personal  representatives,  or  to  an  assign,  of  the  author.     It  is 
further  to   be  noticed  that  the  section   deprives  the  trustee  in 
bankruptcy,  not  only  of  the  right  to  continue  to  manufacture 
copies  of  an  author's  work  without  payment  of  royalties  or  share 
of  profits,  but  also  of  the  right  to  dispose  of  stock  on  hand  without 
making  like  payment.     On  the  other  hand,  the  section  might  be 
construed  as  enlarging  the  rights  of   the  trustee   in   bankruptcy 
by  conferring  upon  the  Court  the  power  to  authorise  a  transfer  of 
the  bankrupt's  right  or  interest  in  the  copyright,  notwithstanding, 
perhaps,  that  the  agreement  between  the  author  and  the  publisher 


(c)  Lucas  V.  Monorieff  (1905),  21  T.  L.  R.  683.  Royalties,  it  may  be 
noticed,  are  income,  and  therefore,  as  between  tenant  for  life  and  remainder- 
man, belong-  to  tlie  former:   Dariilsoii  v.  Or/ih'ir  (1910),  Sc.  Soss.  Cas.  294. 

(d)  Supra, 

(e)  3  &  4  Geo.  \'.  c.  34,  now  sect.  60  of  the  Bankruptcy  Act,  1914  (4  &  5 
Geo.  V.  V.  59).  Sect.  102  of  the  Bankruptcy  (Scotland)  Act,  1913  (3  &  4 
Geo.  V.  u.  20),  is  to  the  same  effect. 
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was    of    a    personal    character,    and,    therefore,    not    generally      Part  VI. 
assignable  (/). 

If  the  royalty  payable  to  the  author  is  a  certain  proportion  of  Basis  of  tiie 
the  price  of  the  work,  the  agreement  should  fix  a  minimum  price  ™y*l*y- 
at  which  the  work  is  to  be  sold  {g),  which  may  be  a  "  long  "  price, 
enabling  a  discount  to  be  allowed  to  the  general  public,  or  a  "  net  " 
piice,  allowing  no  such  discount.  The  royalty  payable  to  the 
author  will,  generally,  be  calculated  upon  the  retail  price  at  which 
copies  of  the  work  are  supplied  to  the  "  trade  "  (Ji). 

The  ordinary  agreement  between  authors  and  publishers  to  the  Ordinary 
eil'eet  that  the  former  shall  contribute  the  manuscript,  and  the  agreement"''^' 
latter  shall  in  the  fii'st  place  defray  the  cost  of  the  bringing  out  between 
of  the  work,  and  repay  himself  out  of  the  proceeds  of  the  sale,  and  publishers 
that  the  net  profits  shall  be  divided,  is  not  properly  a  partnership,  ^'^^^ 
and  the  author  is  not  liable  for  paper  and  printing  supplied  and 
executed  for  the  publisher  (i).     On  the  other  hand,  wherg  the 
printing  is  arranged  for  by  the  author,  the  publisher  is  not  liable 
if  the  work  should  prove  to  infringe  the  copyright  of  another  (fc). 

The  true  relationship  between  author  and  publisher  under  a  g^j.  j^  ^  -g;,,). 
profit-sharing  agreement  was  the  subject  of  discussion  in  the  case  adventure 
of  Reade  v.  Bentley  (I).  There,  by  a  memorandum  of  agreement,  by  notice, 
made  in  November,  1852,  between  the  plaintiff  and  the  defendant, 
it  waii  agreed  that  the  latter  should  publish,  at  his  own  expense 
and  risk,  a  work  entitled  "  Peg  Woffington,"  of  which  the  foi^mer 
was  the  author;  and,  after  deducting  from  the  produce  of  the  sale 
thereof  the  charges  for  printing,  paper,  advertisements,  embellish- 
ments (if  any),  and  other  incidental  expenses,  including  the 
allowance  of  10  per  cent,  on  the  gross  amount  of  the  sale  for 
commission  and  risk  of  bad  debts,  the  profits  remaining  of  every 
edition  that  should  be  printed  of  the  work  were  to  be  divided  into 
two  equal  parts,  one  moiety  to  be  paid  to  the  plaintiff,  and  the 
other  to  the  defendant.  Subsequently  the  same  parties  entered 
into  a  similar  agreement  relative  to  the  publication  of  another 
work  entitled  "  Christie  Johnstone,"  of.  which  the  plaintiff  was 
also  the  author;  and  they  signed  for  that  purpose  a  memorandum 

(/)  See  post,  p.  561.  . 

(ff)  As  to  agreements  for  maintenance  of  prices,  see  post,  p.  566. 

(A)  If  the  book  is  published  in  different  bindings  this  must  be  taken  into 
consideration  in  the  agreement.  Royalties  are  not  usually  paid  on  press  or 
other  free  copies. 

(i)  See  Gardiner  v.  Childs,  8  C.  &  P.  345;  Meade  v.  Bentley  (1857),  3 
K  &  J  271,  and  4  Ibid.  656;  Wilson  v.  Whitehead  (1845),  10  M.  &  W.  503; 
Gale  V.'  Leclde  (1817),  2  Stark.  107. 

(Ic)  Kelly's  Directories  v.  Gavin,  (1901)  1  Ch.  374;  (1902)  1  Ch.  631. 

(Z)  (1857),  1  K.  &  J.  656. 
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Pari  VI.  of  agreement,  wliich,  except  as  to  the  date  and  the  title  of  the 
work,  was  in  the  same  words  as  the  former.  Two  editions  of  the 
former  work  and  four  of  the  latter  having  been  jDublished  by  the 
defendant,  and  no  fresh  exjjenditure  having  been  incurred. by  him 
sinoe  the  publication  of  those  editions,  the  plaintiff  claimed  a  right 
to  terminate  the  joint  adventure  between  them,  and  to  prevent 
the  defendant  from  publishing  any  further  edition  of  either  work. 

The  main  question  to  determine  was,  what  was  the  effect  of  tliu 
agreement  which  had  been  entered  into  between  the  plaintiff  and 
the  defendant  ? 

It  was  contended  by  the  plaintiff  that  the  case  was  one  of 
simple  agency;  that  by  the  effect  of  the  agreement  the  defendant 
became  a  mere  agent  of  the  plaintiff.  "  But,"  observed  the  Vice- 
Chancellor,  "it  is  clear  that  he  became  more  than  that.  A  more 
agent  may  be  paid,  as  the  defendant  was  to  be  paid,  by  a  share  of 
the  profits;  but  a  mere  agent  never  embarks  in  the  risk  of  the 
undertaking;  and  here  the  defendant  took  upon  himself  the  whole 
expense  and  risk  of  bringing  out  the  work.  Clearly,  therefore, 
the  case  is  something  more  than  one  of  simple  agency."  He  held, 
accordingly,  that  the  enterprise  was  in  the  nature  of  a  "  joint 
adventure  "  which  the  author  was  at  liberty  to  terminate  by 
reasonable  notice. 

After  considering  and  distinguishing  the  cases  of  Sioeet  v. 
Cater  (m)  and  Stevens  v.  Benning  (n),  the  Vice-Chancellor 
remarked  a^  follows: — 

"  It  was  contended  for  the  defendant  that  if  the  effect  of  the 
agreement  was  not  an  assignment  of  the  copyright  (which  it  is 
now  clearly  decided  that  it  could  not  be),  it  resulted  in  a  joint 
adventure,  in  which  the  defendant  was  to  have  a  licence  to  publish 
the  work;  and  that,  from  the  nature  of  the  case,  and  by  the  terms 
of  the  agreement,  that  licence  was  irrevocable.  In  Stevens  v. 
Benning  I  considered  the  agreement  must  be  regarded  as  creating, 
to  a  certain  extent,  a  joint  adventure,  and  Lord  Justice  Knight 
Bruce  adopted  the  same  view.  He  says,  it  must  be  observed,  that 
such  interest,  if  any,  in  the  copyright  of  the  author's  work  as  the 
other  parties  to  the  agi-eement  acquired  under  it,  they  acquired, 
not  exclusively  of  the  author,  '  but  by  way  of  joint  adveaiture 
with  him,  or  of  partnership  with  him,  in  respect  and  for  the 
objects  of  which  he  undertook  the  fulfilment  by  himself  personally 
of  certain  duties  to  them,  and  they  undertook  the  fulfilment  by 
themselves  personally  of  certain  duties  to  him  '  (o).     Community 

(m)  (1841),  11   Sim.  572.  («)  (1854),  6  D.  M.  &  6.  223. 

^  (o)  6  D.  M.  &  G.  at  p.  229. 
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of  risk  does  not  appear  to  me  to  be  by  our  law,  any  more  than  it  PAkt  VI. 
was  by  the  civil  law,  essential  to  constitute  a  partnership;  one  ~ 
partner  being  at  liberty  to  contract  with,  another  that  he  will  take 
all  the  losses  of  the  conoom  upon  himself.  Lord  Justice  Turner 
looked  upon  the  agreement  in  Stevens  v.  Benning  in  the  double 
light  of  a  licence  and  a  partnership,  speaking,  however,  less  de- 
cidedly as  to  its  being  a  partnership.  He  says:  '  Next,  if  there 
was  a  partnership,  then,  if  the  agreement  does  not  affect  the  copy- 
right, the  partnership  was  not  in  the  copyright,  but  in  the  copies 
printed  under  the  licence  contained  in  the  agreement '  (p) — view- 
ing it,  therefore,  as  a  licence  for  the  publication  of  the  work,  and 
then  a  joint  adventure  between  the  author  and  publishei-  in  the 
copies  so  to  be  published.  If  that  were  the  effect  of  the  agree- 
ment in  the  present  case,  the  question  would  still  remain,  whether 
the  licence  be  irrevocable. 

"  The  plaintiff  does  not  attempt  to  interfere  with  the  publica- 
tion of  an  edition  which  the  defendant  had  commenced,  and 
incurred  expense  in  preparing  for  publication,  before  he  exercised 
the  option  of  determining  the  agreement.  His  claim  is  limited  to 
editions  about  which  no  such  expense  had  been  incurred  by  the 
defendant;  and  his  argument  is,  that,  unless  he  has  a  right  to 
determine  the  agreement  as  to  all  such  editions,  the  consequence 
will  be,  that,  during  the  whole  of  the  defendant's  life,  he  may  be 
under  an  obligation  to  the  defendant,  while  the  defendant  will  be 
under  no  reciprocal  obligation  to  him.  It  is  true  that,  according 
to  Stevens  v.  Benning,  a  licence  like  the  present  would,  I  appre- 
hend, be  restricted  to  the  defendant  personally,  and  would  not 
extend  to  his  executors,  or  to  any  future  partner  or  assignee;  but 
if  the  defendant's  construction  be  correct,  it  follows  that,  so  long 
as  he  lives  and  is  willing  to  continue  publishing  fresh  editions  of 
the  work,  so  long,  according  to  the  doctrine  in  Sweet  v.  Cater,  the 
plaintiff  will  be  precluded  from  asserting  a  right  to  publish  any 
competing  edition.  The  defendant  could  compel  the  plaintiff  to 
abstain  from  publishing  a  single  copy  of  the  work,  so  long  as  he 
expressed  his  readiness  to  continue  publishing.  But  the  plaintiff 
has  no  reciprocal  power.  He  could  never  compel  the  defendant  to 
publish  more  than  a  single  edition  of  the  work.  His  powers  arc 
limited  tc  what  the  contract  gives  him;  and,  according  to  the 
contract,  when  the  defendant  has  published  a  single  edition  the 
contract  on  his  part  is  fulfilled.  That  is  a  position  of  considerable 
hardship  for  an  author,  and  one  which  ought  to  be  clearly  shown, 

(i»)  6  D.  M.  &  G.  at  p.  231. 
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upon  tho  faoe  of  a  contract,  to  have  been  contemplated  by  the 
pai'tias  who  entered  into  it  ...  In  the  present  case,  no  new 
exj^enso  has  been  incurred  by  the  defendant,  either  in  printing, 
advertising,  or  otherwise,  as  regards  '  Peg  Woffington,'  since  the 
publication  of  the  second  edition,  and,  as  regards  '  Christie  John- 
stone,' since  the  publication  of  the  fourth  edition;  and  that  being, 
as  I  have  already  intimated,  the  true  test  in  construing  the  agree- 
ment, it  appears  to  me,  that,  when  those  editions  were  published, 
tho  period  had  arrived  at  which  the  parties  intended  a  division  of 
profits  to  take  place,  and  at  which  the  plaintiff  became  entitled  to 
terminate  his  agreement  with  the  defendant.  This  is  the  only 
conclusion  at  which  I  can  arrive,  after  a  very  careful  consideration 
of  the  contracts.  But  it  is  much  to  be  regretted  that  contract's 
should  be  framed  with  such  uncertainty,  when  it  would  have  been 
so  easy  to  make  them  certain  "  (q). 

A  profit-sharing  agreement  between  an  author  and  a  publisher 
does,  however,  establish  a  fiduciary  relationship  between  tho 
parties,  and  the  author  is  entitled  to  an  account  from  the 
publishers  (r).  For  this  iDurjDOse  the  publisher  must  produce  all 
books  and  documents  necessary  for  the  proper  vouching  of  the 
accounts;  he  is  not  entitled  to  charge  the  author  at  a  higher  rate 
for  tho  expenses  of  printing,  fiaper,  &c.  than  he  himself  actually 
pays,  and  must  give  the  author  the  benefit  of  all  trade  commissions 
and  discounts  (s). 

Where  an  author  is  prepared  to  run  the  entire  risk  of  tho 
publication  of  a  work,  he  usually  emjjloys  a  publisher  to  publish 
and  sell  the  work  on  liis  behalf  at  a  fixed  commission.  In  this 
case  the  publisher  is  simply  agent  for  the  author,  and  the  entire 
liability  for  the  expenses  of  printing  and  publishing  the  work 
falls  upon  the  latter;  but  he  receives  the  gross  proceeds  of  sales, 
less  the  publisher's  commission.  It  is,  however,  a  well-known 
practice  of  publishers  in  accounting  for  sales  to  reckon  "  13  copies 
as  12  "  or  "  25  copies  as  24,"  and  it  should  be  made  clear  in  the 
agreement  whether  this  practice  is  intended  to  apply  as  between 
the  parties.  It  should  further  be  made  clear  whether  the  parti- 
cular publisher  is  to  have  the  exclusive  right  of  publication,  or 
whether  the  author  is  to  be  at  liberty  to  make  similar  contracts 
with  other  publishers  (t). 


(?)  1  K.  &  J.  at  p.   669. 
(*■)  JBarrt/  v.  Stevens  (1862),  31  Boav.  258. 

(«)   See  an  opinion  of  couilscI  obtained  in  the' year  1893,  by  the  Society  of 
Authors. 

(*)  See  ante,  p.  132. 
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Every  well-draifced  agreement  between  an  author  and  a  pub-  J-^akt  VI. 
lisher  should  clearly  state  what  are  the  precise  rights  which  the  Some  points 
publisher  is  to  acquire.  As  we  have  seen  (u),  copyright  is  divi-  pu^i^hh^f 
sible  as  to  time  (x),  place  and  method  of  reproduction.  Is  the  agreements, 
agreement  to  include  all  translations,  abridgments,  selections, 
dramatizations,  &c.,  or  are  these  to  be  reserved  to  the  author  ? 
Is  the  publisher  to  have  foreign  rights,  as  well  as  local  rights  ? 
In  the  case  of  musical  and  dramatic  works,  is  the  publisher  to  have 
the  performing  rights  and  the  right  to  authorise  reproduction  by 
records  or  other  mechanical  instruments  ?  In  the  case  of  novels 
intended  to  be  published  as  "  serials  "  in  magazines,  is  the  right 
of  pubKcation  in  book  form  included,  or  is  the  author  to  be  left 
free  to  arrange  for  book  publication  independently  ?  In  the  case 
of  pictures,  is  the  publisher  to  have  the  right  of  rep»roduction  by 
all  processes  or  only  by  photography,  engraving,  lithography,  or 
what  other  process,  and  is  the  original  to  become  the  property  of 
the  publisher  or  to  be  returnable  within  any,  and  what,  time  to  the 
artist  ?  All  these  are  points  which  should  be  made  clear  upon  the 
face  of  the  agreement.  If,  again,  the  publisher  is  to  have  the 
right  to  publish  only  a  single  edition  of  a  work,  the  number  of 
copies  of  which  the  edition  is  to  consist  should  be  declared,  for 
otherwise  a  publisher  might,  if  so  disposed,  print  20,000  as  one 
edition  {y). 

The  meaning  of  the  word  "  edition,"  and  the  construction  to  be  Construction 
placed  upon  it,  were  fully  discussed  in  Reade  v.  Bentley.  It  was  ?fof|'jtim°'^ 
argued  that  where  a  work  has  onoe  been  stereotyped,  the  term 
"edition  "•  was  no  longer  applicable;  and  that  when  a  work  is 
published  in  what  are  called  "  thousands,"  20,000  or  30,000  being 
circulated,  each  thousand  could  not  properly  be  called  an 
"edition."  Wood,  V.-C,  however,  thought  that  not  merely  in 
point  of  etymology,  but  having  regard  to  what  actually  takes 
place  in  the  publication  of  any  work,  an  "  edition,  of  a  work  was 
the  putting  of  it  forth  before  the  public,  and  if  this  were  done  in 
batches  at  successive  periods,  each  successive  batch  was  a  new 
edition;  and  the  question  whether  the  individual  copies  had  been 
printed  by  means  of  movable  type  or  by  stereotype,  did  not  seem 
to  him  to  be  material.     If  movable  type  were  used,   the  type 

(u)  Ante,  p.  126. 

Ix)  It  should  be  remembered  that  under  sect.  5  (2)  (b)  of  the  Act  of  1911, 
no  assignment  by  an  author  is  operative  beyond  a  period  of  twenty-five  years 
from  the  author's  death  (see  ante,  p.  128). 

C«)  Per  Wood,  V.-C.  in  Beade  v.  Bentley  (1857),  i  K.  &  J.  656,  669; 
Sweet  V  Cater  (1841),  'll  Sim.  572;  Stevens  v.  Benning  (1854),  1  K.  &  .T. 
168;   Bemmu/  v.  Dove  (1831),  5  0.  &  P.  427. 
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having  been  broken  up,  the  new  edition  was  prepai"ed  by  setting 
up  the  type  afresh,  printing  afresh,  advertising  afresh,  and  re- 
peating all  the  other  necessary  steps  to  obtain  a  new  circulation  of 
the  work.  In  that  case  the  contemplated  break  between  the  two 
editions  was  more  complete,  because,  until  the  type  was  again  set 
up,  nothing  further  could  be  done.  It  made  no  substantial 
difference  as  regards  the  meaning  of  the  term  '  edition,'  whether 
the  new  '  thousand  '  had  been  printed  by  a  resetting  of  movable 
tj^DO,  or  by  stereotype,  or  whether  they  have  been  printed  at  the 
same  time  with  the  former  thousand  or  subsequently.  A  new 
'  edition  '  is  published  whenever,  having  in  his  storehouse  a  certain 
number  of  copies,  the  publisher  issues  a  fresh  batch  of  them  to 
the  public.  This,  according  to  the  practice  of  the  trade,  is  done, 
as  is  well  known,  periodically.  And  if,  after  printing  20,000 
copies,  a  publisher  should  think  it  expedient  for  the  purpose  of 
keeping  up  the  price  of  the  work,  to  issue  them  in  batches  of  a 
thousand  at  a  time,  keeping  the  rest  under  lock  and  key,  each 
successive  issue  would  be  a  new  '  edition  '  in  every  sense  of  the 
word  "  (z). 

Where  the  agreement  is  for  the  exclusive  publication  of  a 
specified  number  of  copies,  tha.t  number  only  can  he  printed  and 
sold,  and  until  their  sale  the  author  cannot  revoke  the  authority 
given  to  the  publishers,  or  himself  publish  the  work. 

An  agreement  that  the  publisher  shall  publish  a  second  edition, 
if  demanded  by  the  public,  and  print  as  many  copies  as  they  can 
sell,  gives  them  the  right,  when  such  demand  arises,  to  publish 
and  sell  as  many  copies  as  can  properly  be  considered  to  belong 
to  that  edition,  and  to  prevent  the  author  or  any  other  person 
from  publishing  until  such  copies  shall  be  sold  (a). 

The  publisher  is  bound  to  observe  the  terms  of  the  contract 
between  himself  and  the  author  as  to  the  manner  and  style  of  the 
publication,  and  the  price  at  which  it  shall  be  issued  to  the  public, 
but  iP  the  price  at  which  the  work  is  to  be  sold  be  not  fixed  by 
the  agreement,  or  otherwise  arranged  by  the  author  and  publisher, 
the  latter  is  the  proj^er  person  to  determine  the  same.  At  the  same 
time,  he  would  not  be  permitted  to  fix  upon  a  style,  or  sell  at  a 


(z)  Per  Wood,  V.-C,  in  Iteade  v.  Bentley  (1857),  4  K.  &  J.  656,  667. 
Sco  Blackwood  v.  Birwsfer,  7  Deo.  1860;  23  Sess.  Cas.  2nd  Series,  142.  In 
this  case  it  was  held  that  an  editor,  under  an  agreement  that  he  should  prepare 
every  new  edition  of  a  work,  and  should  receive  a  certain  sum  for  his  services, 
is  not  entitled  to  superintend,  or  to  claim  payment  for,  the  reprinting  of  a  part 
of  the  work  to  replace  copies  destroyed  by  Are.  The  copies  reprinted  under 
such  ciroiunstances  do  not  form  a  new  edition,  but  go  to  replace  the  part  of  the 
edition  destroy<"d. 

(ff)  Pi/lfn  V.  Derbij,  5  McLean  (Amer.),  328. 
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price,   which   would   be  clearly   injurious,  either   to   the  literary      Part  VI. 
reputation  or  the  pecuniary  interests  of  the  author,  without  his 
consent. 

When  neither  the  time  during  wliich  the  publication  is  to  last, 
nor  the  number  of  editions  or  copies  to  be  published,  is  specified, 
the  publisher  is  not  bound  to  publish  more  than  the  first  edition; 
and  the  author,  bj'  giving  proper  notice,  maj'  end  the  contract 
and  prevent  the  publication  of  any  further  editions  (6).  But  the 
publisher  is  at  liberty  to  continue  publishing  successive  editions 
on  the  terms  of  the  contract  until  the  receipt  of  such  notice;  and 
the  author  is  not  entitled  to  restrain  the  publication  or  sale  of  any 
edition  on  which  the  publisher  has  incurred  expense  before 
receiving  notice  to  end  the  agreement  (c). 

A  Court  of  Equity  will  not  decree  specific  performance  of  an  Specific 
agreement  to  write  a  book.     It  has  no  power  to  go  so  far,  and  ^J^  decree™ 
were  it  capable  of  making  such  an  order,  there  would  be  no  means 
of  enforcing  it  (d). 

Likewise  an  author  cannot,  it  is  thought,  have  specific  per- 
formance of  an  agreement  by  a  publisher  to  publish  the  author's 
manuscript  (e). 

But  an  author  may  bind  himself  not  to  write  upon  a  particular  An  author 
subject,  or  only  for  a  particular  person;  for  a  bond  or  covenant  to  himselTnot 
that  effect  would  not  resemble  one  in  restraint  of  trade.  to  write  upon 

Thus,  in  Morris  v.  Colman  (/),  where  Colman  had  contracted  subject." 
with  the  proprietors  of  the  Haymarket  Theatre  not  to  write 
dramatic  pieces  for  any  other  theatre,  the  Lord  Chancellor  main- 
tained that  such  a  contract  was  not  unreasonable  upon  eitlior 
construction,  whether  it  was  that  Mr.  Colman  should  not  write 
for  any  other  theatre  without  the  licence  of  the  proprietors  of  the 
Haymarket  Theatre,  or  whether  it  gave  to  those  proprietors  merely 
a  right  of  pre-emption.  If,  said  he,  Mr.  Garrick  were  now  living, 
would  it  be  unreasonable  that  he  should  contract  with  Mr.  Colman 
to  perform  only  at  the  Haymarket  Theatre,  and  Mr.  Colman 
with  him  to  write  for  that  theatre  alone  ?  Why  should  they  not 
thus  engage  for  the  talents  of  each  other  ?     T  cannot  see  anything 

(i)  Jieade  v.  Sentleij  (1857),  3  K.  &  J.  271;  4  /bid.  6S<i;  JVanie  v.  Jiouf- 
ledne  (1874")  L  R.  18  Eq.  497.  In  this  last  case  it  was  held  that  no  agree- 
ment could  be  implied  on  tlie  part  of  the  author  not  to  bring-  out  a  second 
edition  tintil  all  the  first  edition  was  sold. 

(d)  Ileade  v.  Bentley,  supra. 

(in  ClarVc  V  Price  (1819),  2  Wils.  C.  C.  157.  But  a  specific  performance 
of  an  agreement  to  assign  a  copyright  may  be  decreed:  ThmnhUaon  v.  BUinh 

*-^M  Vr«"s' v^.   Bcmnmi   (1854),  6   B.'M.   .t  G.   223,  229;    Warnr   v.   llonl- 
Irdqp  (1874),  L.  R.  18  Eq.  497,  499. 
(■/)  (1812),  18  Ve8.-437. 
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iun-ea80iiable  in  this;  on  the  contrary,  it  is  a  contract  which  all 
parties  may  consider  as  affording  the  most  eligible,  if  not  the  only, 
means  of  making  this  theatre  profitable  to  them  at  all  as  pro- 
prietors, authors,  or  in  any  other  character  which  they  are  by  the 
contract  to  hold. 

But  in  Brooke  v.  Chitty  (g),  where  the  defendant  had  under- 
taken not  to  write  or  edit  anj''  work  upon  the  criminal  law,  except 
a  work  of  which  the  ijlaintiff  had  purchased  the  copyright,  and 
an  advertisement  of  an  edition  of  Burn's  "  Justice  of  the  Peace," 
by  the  defendant,  had  appeared.  Lord  Brougham  refused  to  grant 
an  injunction,  observing  that  the  defendant  was  at  liberty  to 
write  in  his  closet  what  he  jDleased,  and  that  the  Court  would  not 
interfere  until  there  was  a  violation  of  the  alleged  undertaking 
by  actual  printing  and  publication. 

So,  when  an  author  sells  the  copyright  of  a  work  published 
under  his  own  name,  and  covenants  with  the  purchaser  not  to 
publish  any  other  work  to  prejudice  the  sale  of  it,  it  seems  that 
another  publisher,  who  has  no  notice  of  this  covenant,  may  be 
restrained  from  |)ublishing  a  work  subsequent^  purchased  by 
him  from  the  same  author,  and  published  under  his  name,  on  the 
same  subject,  but  under  a  different  title,  and  though  there  be  no 
piracy  of  the  first  book  (h). 

If  an  author  undertakes  to  compose  a  work  and  dies  before 
completing  it,  his  executors  or  administrators  are  discharged  from 
the  contract,  for  the  undertaking  was  merely  personal  in  its 
nature,  and  by  the  intervention  of  the  contractor's  death  has 
become  impossible  to  be  performed  (^) .  And  if  an  author  becomes 
bankrupt  his  trustee  has  no  power  to  compel  him  to  complete  the 
work  (k). 

But  where  no  such  covenant  had  been  entered  into  and  the 
publisher  had  agreed  with  an  author  for  an  edition  of  a  history 
to  be  written  by  the  latter,  in  four  volumes,  and  had  obtained 
subscriptions  for  all  that  could  fall  within  his  edition,  tlie  Court 
held  that  the  author  was  at  Liberty  to  publish  a  continuation  of 
the  history  which  embraced  part  of  the  period  and  also  much  of 
the  matter  contained  in  the  last  of  the  four  volumes  (J). 


(ff)  (1831),  2  Cooper's  Cases,  temp.  Cottenliam,  216;  cf.  Brook  v.  Weiit- 
worth  (1795),  3  Anat.  881. 

(/()  Bar-field  v.  Nicholson  (1824),  2  Sim.  &  St.  1;  but  see  Sireet  v.  Archbold 
(1834),  10  Bing.  133. 

(i)  Marshall  v.  Brnndhiirst  (1831),  1  Tyrrh.  349;  Cooke  \.  Oolcmft  (1773),, 
2  W.  Bl.  856. 

(A)   Gibson  V.  Ccirruthers  (1841),  8  M.  &  W.  343. 

(V)  BlaclHe  Sf  Co.  v.  Aikman  (1827),  5  Sess.  Cas.  719.  As  to  the  respective 
righls   of  a  writer  and  publisher   of  a   periodical  tn  continue  to  publish  the 
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After  an  author  has  parted  with  the  copyright  in  a  book,  he     Part  VI. 

is  not  at  liberty  to  reproduce  substantially  the  same  matter  in  But  after 

another  work.     Even  in  the  absence  of  any  special  agreement,  the  lov^luf^ 

second  publication  would  be  an  infringement  of  the  copyright  in  author  cannot 
I.U.     £!     i  /     \  reproduce 

the  first  (m).  matter  in  any 

A  writer  agreed  with  a  publisher  to  edit  a  translation  of  other  book. 
Montaigne,  adding  notes  and  a  biographical  sketch  of  the  author, 
for  a  particular  sum,  which  was  to  be  increased  by  other  sums  as 
further  editions  should  be  published.  It  was  intended  that  the 
publisher  should  have  the  sole  right  of  multiplying  copies  of  the 
work,  but  there  was  no  assignment  to  him  of  the  copyright. 
After  the  publisher's  death,  his  widow  and  executrix,  with  the 
author's  knowledge  and  assent,  registered  the  copyright  in  her 
own  name.  On  the  publication  of  a  fresh  edition,  the  widow  paid 
the  author  money,  and  gave  him  copies  of  the  work  on  the  same 
terms  as  were  contained  in  the  agreement  made  with  her  husband 
in  his  lifetime,  and  on  three  occasions,  when  the  author  claimed 
remuneration  on  those  terms,  she  did  not  repudiate  all  liability, 
but  disputed  merely  the  amount.  This  was  held  to  be  evidence 
from  which  a  jury  might  infer  an  agreement  on  the  part  of  the 
widow  to  remunerate  the  author  on  the  same  scale  as  in  the  agree- 
ment with  her  husband,  in  consideration  of  the  author  assenting 
to  her  registering  the  copyright  in  her  own  name  (n) . 

Where  the  executor  and  son  of  a  deceased  author,  in  reply  to  an  Warranty 
offer  from  a  publishing  house  relating  to  one  of  his  father's  works,  copyright, 
replied  that  he  would  be  happy  to  treat  with  them  "  respecting 
the  copyright  "  in  it;  and,  in  another  letter,  said  he  had  accepted 
their  offer  "for  the  exclusive  right  of  publishing  it,"  and  gave  a 
receipt  for  the  money  paid  "  for  permission  to  publish  the  work  so 
long  as  the  copyright  may  endure;  that  right  to  be  exclusively 
their  own  for  ten  years  from  this  date,"  it  was  held  that  this 
amounted  to  an  express  warranty  of  title,  and  an  equitable  assign- 
ment of  the  copyright  having,  unknown  to  the  executor,  been 
previously  made  to  another  publisher,  the  executor  was  held  liable 
to  an  action  for  breach  of  the  warranty  (o). 

The  question  whether  the  benefit  of  a  publishing  agreement  is  Assignability 
assignable  by  the  publisher  turns  upon  whether  the  agreement  agrMmentB"° 

periodical  in  the  old  name  after  termination  of  their  agreement,  see  Ingram 

V.  Stif  (1859),  5  Jur.  947;   Clowes  v.  Rogg  (1870),  W.  N.  268;  Constable  v. 

Brewster,  3  Sess.  Cas.  215.  ,io^on 

(m)  Rooney  v.  Kelly,  14  Ir.  L.  R.  (N.  S.),  153;  Colburn  v.  Simms  (1843), 

{n)  Bazlett   v.   Templemore   (1866-),   13   L.    T.   593;    cf.   Re  Jwde,   (1907) 
1  Ch.  651. 

(o)  Sims  V.  Marryatt  (1851),  17  Q.  B.  281. 

c,  36 
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Pabt  VI.  ought  to  be  regarded  as  of  a  personal  nature  or  not.  Contracts  of 
a'  personal  character  are  not  assignable,  and  wherever  the  author  is 
to  be  remunerated  either  by  a  share  of  profits  or  by  royalties 
prima  facie  the  contract  is  of  a  personal  nature.  Thus,  where 
there  was  an  agreement  in  writing  between  an  author  and  certain 
publishers,  that  they  should  print,  reprint,  and  publish  his  book, 
upon  the  condition  that  the  author  should  prepare  it  all  before  a 
certain  day,  and  should  correct  it  for  the  press,  and  that  the  pub- 
lishers should  direct  the  mode  of  printing,  and  pay  all  the  expenses 
and  take  all  risk  of  publishing,  and  out  of  the  produce  should  first 
repay  such  expenses,  and  then  divide  the  profits  between  them- 
selves and  the  author  equally ;  and  that  if  all  copies  should  be  sold 
and  a  new  edition  should  be  required,  the  author  should  prepare 
the  same,  and  the  publishers  should  print  and  publish  it  on  the 
same  conditions;  and  that,  if  all  the  copies  of  any  edition  should 
not  bo  sold  in  five  years  from  the  date  of  publication,  the  pub- 
lishers might  sell  the  remaining  copies  by  auction  or  otherwise, 
in  order  to  close  the  account;  it  was  held  to  be  a  personal  contract 
with  the  author,  and  not  a  contract  for  an  assignment  of  the  copy- 
right; and,  consequently,  the  benefit  thereof  could  not  be  assigned 
by  the  publishers  (p). 

"  The  principal  question  then  is,"  said  Vioe-Chancellor  Wood, 
in  giving  judgment  in  this  case,  "  whether  this  agreement  is  a 
personal  engagement  or  not.  It  would  be  difficult  for  me  to  say 
that,  in  a  contract  of  this  kind,  the  author  is  utterly  indifferent 
into  whose  hands  his  interests  under  such  an  engagement  are  to  be 
entrusted. 

'  "  It  is  not  merely  a  question  of  his  literary  interests,  but  certain 
publishers  undertaking  to  incur  the  expenses  of  bringing  out  the 
work,  and  fixing  the  price,  the  author  is  to  have  a  share  of  the 
profits;  and  they  are  to  decide  in  what  shape  the  book  is  to  come 
out,  and  at  what  price  it  is  to  be  sold,  and  are  to  account  with  him. 
I  must  say,  that,  in  my  opinion,  these  are  peculiarly  personal 
considerations;  and  that  this  contract  bears  the  impress  of  being  a 
personal  contract  in  all  these  respects.  It  could  not  be  a  matter 
of  indifference  to  Mr.  Forsyth  that  the  assignees  in  bankruptcy 
of  Mr.  Benning  should  be  at  liberty  to  transfer  the  future  right 
of  fixing  the  price  of  this  and  subsequent  editions,  and  the  right 
to  call  upon  him  to  fulfil  his  duty  of  preparing  a  new  edition,  and 
the  risk  which  might  be  incurred  in  conducting  it,  and  the  other 

(p)  Stevens  v.  Benning  (1854),  1  K.  &  J.  168,  affirmed,  6  D.  M.  &  G.  223; 
1  Jur.  (N.  S.)  74;  Reade  v.  Bentley  (1857),  3  K.  &  J.  271;  Hole  \.  Brad- 
bury (1879),  12  Ch.  D.  886. 
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benefits  and  obligations  of  the  agreement,  to  any  one  they  might     Pabt  VI. 

think  proper;  possibly  to  some  one  not  even  carrying  on  the  trade 

of  a  bookseller,  as  might  happen  in  case  of  an  absolute  sale  to  the 

best  bidder.     Eegarding  the  agreement  as  a  contract  for  the 

purchase  of  a  limited  right,  according  to  the  view  of  the  Vice- 

Chancellor  of  England  in  Sweet  v.  Cater  (q),  it  is  still  impossible 

that  it  should  be  indifferent  to  Mr.  Forsyth  that  it  should  pass 

from  a  respectable  firm  in  London  to  booksellers  residing  in  a 

remote  part  of  the  country,  or  to  other  persons  unable  to  fulfil  the 

engagements  entered  into  with  him.     The  contract,  therefore,  is 

one  which  involves  personal  considerations;  and  framed  as  it  is,  I 

must  regard  it  as  a  special  kind  of  agency,  under  which  the  agents 

were  bound  to  sell,  and  to  take  the  risk  of  there  being  no  profits 

upon  themselves." 

The  same  principles  have  been  held  to  apply  in  a  case  where  the  If  the 
publishers  were  a  limited  company,  and  the  proposed  assignment  area^limited 
was   to   be   made   by   a   receiver   and   manager  of  the   company  company, 
appointed  in  a  debenture-holder's  action.     The  Court  declined  to 
accede  to  the  view  that  a  distinction  ought  to  be  drawn  between  a 
limited  company  and  an  individual  publisher,  and  considered  that 
an  author  might  repose  confidence  in  a  company,  notwithstanding 
that  the  constitution  of  the  company  might  alter  and  its  officers 
might  be  changed  at  any  time  (r). 

If,  on  the  other  hand,  the  publisher  is  under  an  obligation  to  If  the 
pay  to  the  author  a  definite  sum  of  money  for  the  privilege  of  aretoprya 
publishing  his  works,  it  seems  probable  that  the  publisher  would  fi^ed  sam. 
have  the  right  to  assign  the  benefit  of  the  agreement,  for,  though 
the  literary  interests  of  the  author  might  possibly  be  affected  to 
some   extent,   yet  the   change  of  publishers  could  not,   at  least 
directly,  cause  him  any  pecuniary  injury. 

Again,  in  the  cases  above  cited,  the  authors  had  retained  the  If  the 
copyright  in  themselves.     If  the  copyright  has  been  transferred  has^befn 
to  a  publisher,  then  he  has  a  statutory  right  to  assign  the  copy-  assigned, 
right  (s),  and  the  mere  fact  that  the  author  is  to  be  remunerated 
by  royalties  or  a  share  of  profits  will  not  be  sufficient  to  deprive 
the  publisher  of  that  right:   there  would  have  to  be  an  express 
agreement  not  to  assign  (t) . 

(?)  (1841),  11  Sim.  579;  I^ueas  ».  Monorief  (1905),  21  T.  L.  R.  683. 
(r)  Griffith  v.  Tower  Puhlishing  Company,  Ltd.,   (1897)  1  Ch.  21. 
(s)  See  sect.  5  (2)  of  the  Act  of  1911. 

(<)  Re  Grant  Richards,  (1907)  2  K.  B.  33;  but  see  as  to  the  bankruptcy  of 
the  publisher  under  such  circumstances,  ante,  p.  552. 

36  (2). 
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Part  VI. 

Breach  by 
publisher  of 
publishiDg 
agreement. 


In  absence  of 
agreement, 
purchaser  of 
copyright 
not  bound 
to  publish. 


Rights  of 
owners  of 
copyright 
works. 


All  author  has  a  right  to  sue  a  publisher  for  breach  by  tbe 
latter  of  a  publishing  agreement.  An  author  and  publisher 
entered  into  an  agreement  under  which  the  author  was  to  edit  the 
whole  of  the  plays  of  Shakespeare  (to  be  called  the  "  Temple 
Shakespeare "),  and  was  to  write  an  introduction,  notes,  and 
glossary  for  each  play.  The  publisher  was  to  pay  the  author  a 
royalty,  and  the  copyright  was  vested  in  the  publisher.  One  of 
the  clause  of  the  agreement  was  that  in  the  event  of  a  cheaper  or 
other  form  of  edition  of  any  or  either  of  the  plays  being  thought 
advisable  by  the  publisher  it  should  form  the  subject  of  an  agree- 
ment with  the  author  on  similar  pro  rata  terms  to  those  embodied 
in  that  agreement.  Subsequently,  the  publisher  produced  a 
"  Tomple  Shakespeare  "  for  schools,  with  notes,  introduction,  and 
glossary  written  by  a  person  other  than  the  author.  The  Court 
held  this  to  be  a  breach  of  the  publishing  agreement,  and  on  the 
author  bringing  his  action,  whilst  refusing  an  injunction  restrain- 
ing the  publication  of  the  school  edition,  ordered  a  reference  to 
Chambers  to  assess  the  damages  the  plaintiff  had  suffered  (u). 

It  may  be  well  to  mention  here  that  it  is  apprehended  that, 
where  the  copyright  in  a  work  is  sold  outright,  and  there  is  no 
express  agreement  to  publish  the  same,  the  proprietor  may  decline 
to  publish,  notwithstanding  that  the  author  may  fail  by  reason 
of  this  to  acquire  additional  reputation.  The  author  should  have 
made  the  publication  by  the  purchaser  part  of  the  agreement,  had 
he  considered  this  material  to  his  interests. 

A  few  observations  may,  perhaps,  not  be  out  of  place  here  as  to 
the  rights  of  the  owner  of  a  material  object  which  is  the  subject 
of  copyright,  to  deal  with  that  object  in  any  way  he  pleases.  We 
have  already  pointed  out  that  the  transfer  of  the  material  object 
does  not,  even  in  the  case  of  a  picture,  prima  facie  operate  to 
transfer  the  copyright  (x).  The  right  of  selling  the  material 
object  is,  however,  no  part  of  the  copyright  conferred  upon  an 
author  by  the  Copyright  Act.  Copyright  is  infringed  by  repro- 
duction of  a  work,  not  by  sale  of  it.  It  is  true  that  a  person  who 
sells  a  work  which  to  his  knowledge  infringes  copyright  is,  by 
sect.  2  (2)  of  the  Act,  exposed  to  an  action  for  infringement  of 
copyright,  but  no  person  can,  it  is  thought,  be  sued  on  that  ground 
for  selling  a  work  which  has  been  lawfully  made,  save  only  in 
the  case  of  a  work  lawfully  made  in  another  country,  but  impro- 
perly imported  into  this  country  («/).     Prima,  facie,  therefore, 

(«)  Gollancz  v.  Dent  (1903),  88  L.  T.  358.  («)  Ante,  p.  120. 

{y)  Sects.  2  (2),  35  (1).  But  see  MoncUon  v.  Fathe  Freres,  (1914)  1  K.  B. 
395,  more  fully  considered  ante,  p.  273. 
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any  owner  of  a  work  which  is  the  subject  of  copyright  may  sell  it     Part  VI. 
to  any  person,  and  at  any  price  that  he  pleases,  but  may  not 
multiply  copies  of  it. 

It  consequently  follows  that  if  a  publisher  is  given  a  right  to  stock  in 
publish  a  copyright  work  for  a  limited  period,  which  has  expired,  te^^inftion 
he  is  entitled  to  sell  stock  which  he  has  on  hand,  provided  he  has  of  publishing 
not  manufactured  in  excess  of  the  numbers  permitted  by  his  may  be  sold ; 
contract.  Thus,  in  the  case  of  Howitt  v.  Hall  (z),  the  defendants 
paid  to  the  plaintiff,  the  author  of  a  work  entitled  "  A  Boy's 
Adventures  in  Australia,"  the  sum  of  £250,  "  being  the  purchase- 
money,  as  agreed,  for  the  copyright  and  sole  right  of  sale  for  four 
years  "  of  that  work.  At  the  expiration  of  the  term  of  four  years 
the  defendants  still  had  a  number  of  unsold  copies  of  the  work  in 
stock,  and  these  the  Court  held  he  was  entitled  to  dispose  of  as  he 
pleased.  Vioe-Chancellor  Wood,  in  giving  judgment,  remarked: 
— "  The  Copyright  Acts  were  directed  against  unlawful  printing; 
and  when,  as  in  this  case,  the  defendant  had  acquired  the  right  of 
lawfully  printing  the  work,  he  was  at  liberty  to  sell  at  any  time 
what  ho  had  so  printed.  The  words  '  sole  right  of  sale.'  might  or 
might  not  have  been  superfluous;  but  after  four  years  the  right  to 
print  the  work  reverted  to  the  author,  who  had  taken  care  to  secure 
himself  in  this  respect.  It  had  been  suggested  that  the  effect 
might  be  to  destroy  the  copyright  in  the  author  altogether,  as  the 
publisher  who  had  purchased  the  copyright  for  a  limited  period 
only  might  during  that  period  print  off  copies  enough  to  last  for 
all  time.  A  nioe  question  might  indeed  arise  as  to  the  number 
of  copies  of  which  an  edition  might  consist,  but  a  publisher  was 
not  likely  to  incur  the  useless  expense  of  printing  copies  enough 
to  exhaust  the  demand  for  all  time,  and  have  them  lying  upon  his 
hands  unprofitably .  Besides  this,  even  if  the  effect  of  a  sale  for 
four  years  might  operate  in  this  way  to  deprive  the  author  of  all 
copyright  in  his  work,  the  answer  was  that  he  had  not  guarded 
himself  against  such  a  contingency.  If  a  manifest  case  of  fraud 
upon  the  author  were  established,  the  Court  would  know  how  to 
deal  with  it.  But  nothing  of  the  sort  was  shown.  The  defendants 
had  acted  quite  bond  fide,  and  were  making  a  perfectly  legitimate 
use  of  their  contract,  and  the  motion  must  be  refused  "  (a). 

On  the  same  principles,  it  has  been  held  that  the  assignor  of  or  stock  made 

the  copyright  in  a  work  is  equally  at  Liberty  to  sell  any  copies  of  ^"gnment 

of  copyright. 

(z)  (1862),  6  L.  T.  348. 

(a)  In  consequence,  it  ie  usual  In  publishing  agreements  which  are  liable  to 
determination  to  provide  that  upon  such  determination  the  author  is  to  be  at 
liberty  to  purchase  unexhausted  stock  at  cost  price. 
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Past  VI.      the  work  manufactured  prior  to  the  date  of  the  assignment  (6) ; 
and  prior  to  the  recent  Bankruptcy  Act  the  trustee  in  banlu'uptcy 
of  a  publisher  whose  publishing  agreement  was  terminated  by  the 
bankruptcy  could  also  have  disposed  of  stock  (c). 
Price  main-  The  question  of  what  are  known  as  "  price  maintenance  "  agree- 

agreements.  ments  has  received  some  attention  in  recent  times,  though,  as 
regards  books,  the  question  is  a  more  burning  one  in  America 
than  in  this  country  (d).  The  object  of  the  publishers  is  to 
prevent — in  the  interests,  as  they  contend,  of  the  genuine  book- 
selling businesses — the  retail  trade  from  selling  at  "cut  prices," 
by  placing  upon  every  oopy  of  the  work  issued  a  notice  to  the 
effect  that  the  same  shall  not  be  sold  at  less  than  a  certain  price. 
As  already  pointed  out,  the  Copyright  Act  does  not  include 
amongst  the  monopolies  conferred  upon  the  copyright  owner  the 
exclusive  right  of  selling  the  work,  and,  therefore,  the  patent 
cases  in  which  it  has  been  held  that  the  purchaser  of  a  patented 
article  is  bound  by  any  restrictions  imposed  by  the  owner  of  the 
patent  with  regard  to  user  of  the  patented  article,  provided  know- 
ledge of  those  restrictions  is  brought  home  to  the  purchaser  at  the 
time  of  the  purchase  (e),  have  no  application  to  copyright  works. 
The  owner  of  a  copyright  work  is  not  bound  by  any  restrictions 
in  regard  to  the  use  or  sale  of  the  work,  unless  he  has  contracted 
to  observe  such  restrictions.  If  a  copyright  owner  sells  to  a 
purchaser  upon  the  footing  that  the  work  shall  not  be  sold  at  less 
than  a  certain  price,  and  the  purchaser  does  so,  he  is  liable,  not  for 
infringement  of  copyright,  but  for  breach  of  contract  (/) .  Such 
contract,  however,  does  not  run  in  any  sense  with  the  work,  so  that 
a  sub-purchaser  is  not  liable  to  the  copyright  owner  for  selling 
under  the  stipulated  price,  even  though  he  had  full  knowledge  of 
the  contract  between  his  immediate  vendor  and  the  copyright 
owner,  unless  such  sub-purchaser  has  himself  contracted  to  observe 
the  stipulations  as  to  price  {g).  Sometimes,  as  affording  some 
additional  protection  to  the  copyright  owner,  an  agreement  is 

(S)  Taj/lor  v.  Pillow  (1869),  L.  E.  7  Eq.  418. 

(e)  Lucas  v.  Moncrief  (1905),  21  T.  L.  E.  683;  Re  Curry  (1848),  12 
Ir.  Bq.  382;  but  see  now  sect.  60  of  the  Bankruptcy  Act,  1914,  ante,  p.  552. 

(d)  Where  the  question  is  further  complicated  by  the  "  anti-trust "  legis- 
lation. 

(e)  See  National  Phonograph  Co.  v.  ilenck,  (1911)  A.  C.  336,  and  the 
cases  there  cited.  In  America  it  has  been  held  that,  notwithstanding  that,  under 
the  American  Act,  the  copyright  owner  is  given  the  exclusive  right  of  vending 
the  work,  a  sale  in  breach  of  a  notice  not  to  sell  at  less  than  a  stated  price, 
is  not  an  infringement  of  copyright:   Bobbs-Merrill  Co.  v.  Straus  (1908),  210 

TT         a        T>         QQQ 

(/)  Penning  v.  Dove  (1831),  6  C.  &  P.  427. 

}g)  Taddy  v.  Sterious,  (1904)  1  Ch.  354;  MeGruther  v.  Pitcher,  (1904) 
2  Oh.  306. 
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entered  into  by  the  purchaser  not  only  that  he  will  not  himself  Pakt  VI. 
sell  under  a  certain  stipulated  price,  but  that  he  will,  on  the 
occasion  of  any  sub-sale,  procure  that  the  sub-purchaser  shall  enter 
into  a  similar  agreement.  Such  an  agreement  is  not  in  restraint 
of  trade,  so  that  an  action  will  lie  if  the  purchaser  fails  to  obtain 
any  such  agreement  from  the  sub-purchaser  (Ji);  but  if  the  sub- 
purchaser, does  enter  into  such  a  contract,  there  will  generally  be 
no  privity  of  contract  between  the  copyright  owner  and  the  sub- 
purchaser, so  that  the  former  will  have  no  direct  right  of  action 
against  the  sub-purchaser  for  breach  of  his  contract  (i). 

Fraudulent  alterations  of  works  of  art  are  punishable  summarily  Rights  of 
under  sect.  7  of  the  Pine  Arts  Copyright  Act,  1862  (7^.     The  Cuer'' 
question  of  the  right  of  a  purchaser  of  a  stock  of  books  to  make  copyright 
alterations  was  considered  in  a  case  of  Lee  v.  Gibbings  (I);  decided  ^""^  ^' 
in  the  year   1892.      There  Mr.   Sidney  Lee  sought  to  restrain 
Mr.  Gibbings  from  publishing  as  a  new  and  complete  work  of  the 
author,  with  the  date  1892  on  the  title-page,  mutilated  copies  of 
"  The  Life  of  Lord  Herbert  of  Cherburg,"  prepared  by  the  author 
for  Mr.  Nimmo  in  1886,  and  issued  by  him  in  that  year.     The 
Court  declined  to  interfere  on  an  interlocutory  application,  and 
intimated  that  Mr.   Lee's  only  remedy  was  for  a  libel  against 
Mr.  Gibbings.     It  seems  that  Mr.  Nimmo  having  sold  395  copies 
to  the  public,  sold  the  rest  of  the  issue  to  Mr.   Gibbings  as  a 
remainder,  which  Mr.  Gibbings  issued  as  a  new  book,  with  the 
date  1892,  omitting  the  introduction  and  the  index. 

There  can  be  no  doubt  that  such  an  issue  xas  calculated  to 
damage  the  reputation  of  the  author,  for  apart  from  the  question 
of  mutilation,  no  oppoi-tunity  was  afforded  him  of  introducing 
matters  having  reference  bo  the  life  in  question  which  might 
have  come  to  his  knowledge  since  the  appearance  of  the  first  issue. 
Mr.  Justice  Kekewich,  in  his  judgment,  said:  "  The  legal  side  of 
the  case  is  one  of  considerable  interest,  and  not  at  all  free  from 
difficulty.  I  regard  the  defendant  for  this  purpose  as  the  owner 
of  the  copyright  of  this  work.  He  is  not,  I  am  aware,  the  owner 
of  the  copyright,  but  he  has  purchased  the  unpublished  sheets  of 
the  plaintiff's  work,  and  as  regards  these  unpublished  sheets  he 
stands  in  Mr.   Nimmo 's  place,  and  is  the  owner  of  the  copy- 

(A)  ElUman  ^  Co.  v.  Oarringtoii  ^-  Son,  (1901)  2  Ch.  275.  As  to  agreements 
between  manufacturers  to  keep  up  prices,  see  Vrmston  v.  Whitelegg  Bros. 
(1890),  63  L.  T.  4S5. 

(»■)  Bunlop  Pneumatic  Tyre  Go.  v.  Selfridge  #  Co.  (1914),  83  L.  J.  K.  B. 
923. 

(i)  25  &  26  Vict.  c.  68,  ante,  p.  217. 

(0  (1892),  67  L.  T.  263. 
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Part  VI.  right  (m).  He  has  Mr.  Nimmo's  assent  to  their  publication.  He 
has  even  Mr.  Nimmo's  assent  to  the  publication  in  the  present 
form,  and  he,  therefore,  though  having  no  right  to  multiply  copies 
in  the  sense  of  printing  further  copies  and  publishing  anything 
else  but  these  sheets,  can  deal  with  these  sheets  as  he  pleases, 
provided  he  gives  the  plaintiff  no  cause  to  complain.  He  thinks 
fit,  thai  is  to  say,  he  finds  it  convenient  to  his  trade,  to  publish  the 
plaintiff's  work  in  a  mutilated  form.  The  word  '  mutilated  '  may 
or  ma.j  not  imply  something  in  derogation  of  the  work,  or  of  the 
defendant's  manipulation  of  it;  but  strictly  speaking  the  form  is 
mutilated.  The  index  is  left  out.  I  do  not  myself  attribute  very 
.  great  importance  to  that  in  such  a  work  as  this,  but  I  only  speak 
for  myself  in  saying  that.  There  are  other  parts  left  out,  includ- 
ing the  introduction,  and  I  should  certainly  say  that  the  omission 
of  the  introduction  to  such  a  work  as  this  was  very  nearly  leaving 
out  the  principal  part  of  the  work.  Then  the  date  is  altered,  so 
as  to  give  the  impression  that  it  is  a  new  work.  I  am  told  that  is 
not  so;  that  nobody  would  suppose  that  was  a  work  published  in 
1892  because  the  figures  '  1892  '  are  on  the  title-page.  I  suppose 
that  there  are  some  people  who  would  regard  1892  as  meaning 
nothing.  I  confess  to  be  amongst  them  who  have  regarded  it  as 
meaning  that  the  work  was  published  in  1892  and  not  in  1886; 
but  that  is  a  question  of  injury  to  the  plaintiff  to  which  I  will 
come  presently,  and  not  otherwise  a  mutilation  of  the  plaintiff's 
work.  The  omission  of  the  introduction  does  seem  to  me  to  be  a 
very  cogent  instance  of  mutilation.  Is  the  defendant  entitled  to 
do  that  ?  There  is  no  law  compelling  a  man  to  publish  the  whole 
of  the  work  because  he  has  the  copyright  in  the  whole.  Nor  can 
he  be  prevented  from  publishing  extracts  from  the  work.  Whether 
it  is  right  for  him  to  publish  extracts  without  saying  they  are 
extracts,  or  whether  he  can  publish  a  work  in  a  mutilated  form 
without  indicating  in  the  least  that  there  has  been  that  mutilation, 
is  a  question,  to  my  mind,  of  some  difficulty. 

"  The  question  resolves  itself  into  this:  Does  he  thereby  injure 
the  author's  reputation  ?  For  that,  what  is  the  author's  remedy 
at  law  ?  His  remedy  in  law  is,  I  think,  undoubtedly  libel  or 
nothing.  Injury  to  reputation  is  the  foundation  of  the  remedy  in 
an  action  of  libel.  It  is  what  you  have  to  prove  in  order  to  get 
your  damages,  and  if  one  endeavoured,  which  I  am  not  intending 
to  do,  to  frame  the  innuendo  in  an  action  of  libel  by  the  plaintiff 
against  the  defendant,  it  would  necessarily  point  to  the  injury  of 

(«)  This,  we  submit  with  deference,  is  too  broad  a  definition  of  Mr.  G-ib- 
bings'  rights.     Copyright  must  be  assigned  in  writing,  ante,  p.  122., 
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the  reputation  of  the  author  hereby  informing  the  public  that     PiiRT  VT. 
this  mutilated  work  was  really  the  work  of  the  plaintiff,  whereas, 
in  fact,  his  work  was  something  far  superior,  and  that  this  would 
be  discreditable  to  him.     That  would  be  necessarily  the  general 
line  of  complaint. 

"  It  comes,  therefore,  to  a  question  on  this  part  of  the  case 
whether  I  ought  to  grant  an  injunction  now  to  restrain  a  libel 
before  that  question  has  been  before  a  jury,  which  is  the  avowedly 
propel-,  tribunal  for  the  purpose  of  determining  whether  a  libel 
exists  or  not.  The  jurisdiction  of  the  Court  to  restrain  a  libel  is 
undoubted.  It  has  been  affirmed  over  and  over  again,  even  in 
those  oases  in  which  the  Court  has  refused  to  grant  an  injunction, 
in  particular  the  last  case  of  Bonnard  v.  Ferryman  (ra).  Of  late 
years  there  has  been  no  such  thing  as  an  injunction  to  restrain  a 
libel  except  in  the  recent,  case,  where  Mr.  Justice  Chitty  distin- 
guished trade  libels  from  other  libels,  and  granted  an  injunc- 
tion (o),  a  decision  with  which,  within  the  last  week  or  two,  I 
have  had  occasion  to  express  my  entire  concurrence  (p).  But  with 
that  exception,  as  far  as  I  know,  the  Court  has  not  of  late  granted 
an  injunction  to  restrain  a  libel  before  the  point  has  been  sub- 
mitted to  a  jury,  in  other  words,  on  interlocutory  application. 

"  Now  ought  this  to  be  an  exceptional  case  ?  I  see  no  reason 
for  making  an  exception  in  favour  of  a  case  such  as  this.  The 
balance  of  convenience  does  not  seem  to  me  to  point  in  favour  of 
granting  an  injunction,  because,  though  the  sale  of  the  work  will 
no  doubt  go  on,  and  though  if  it  goes  on  it  is  injurious  to  the 
plaintiff's  reputation — the  injury  will  be  continued — yet  the 
injury  must  to  a  great  extent  be  done  by  the  mere  publication, 
and  after  all  success  in  the  ultimate  result  would  be  quite  satis- 
factory to  the  plaintiff.  I  mean,  if  it  were  eventually  determined 
that  the  plaintiff  wa;S  right  and  could  sustain  an  action  of  libel 
against  the  defendant  by  reason  of  this  publication,  then,  not  by 
the  damages  awarded,  but  by  the  mere  verdict  of  the  jury,  he 
would  have,  I  will  not  say  rehabilitated,  but  maintained  his 
reputation  at  the  level  at  which  it  before  existed.  It  cannot  be 
suggested  that  the  mere  sale  of  a  few  copies  more  or  less  would 
place  him  in  any  woi-se  position  if  eventually  he  succeeded,  and-  of 
course,  if  he  did  not,  then  he  has  no  reason  to  complain. 

"  Now,  on  the  balanoe  of  convenience,  I  think  I  ought  not  to' 
grant  an  injunction,  specially  it  being  of  course  understood  that 

(»)  (1891)  2  Ch.  269. 

(o)  Collard  v.  Marshall,  (1892)  1  Ch.  571. 

(p)  PinJe  V.  Federation  of  Trades  (1892"),  67  L.  T.  258. 
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?ABT  VI.  I  express  no  opinion  whether  it  is  a  libel  or  not.  That  is  really 
the  reason  why  the  Court  in  these  cases  does  not  grant  an  injunc- 
tion, because  if  it  granted  an  injunction,  or  even  if  it  refused  it 
on  anj  other  ground  than  the  one  I  have  mentioned,  the  Court 
would  be  obliged  to  express  an  opinion,  that  the  Court  ought  not 
to  express  an  opinion  on  a  matter  that  is  to  be  left  to  a  jury. 

"  But  tTie  plaintiff's  case  has  been  put  by  Mr.  Renshaw  on 
another  ground,  which  strikes  me  as  extremely  deserving  of 
attention,  though  I  do  not  think  I  ought  to  grant  an  injunction 
on  that  ground  at  the  present  moment.  He  says  this  is  like  the 
case  of  Clarke  v.  Freeman  (q),  and  Clarke  v.  Freeman  may  be 
considered  for  this  purpose  as  decided  quite  differently  from  the 
way  in  which  it  was  decided.  In  that  I  follow  him.  I  do  not 
think  that  after  the  observations  of  Vice-Chancellor  Malins,  Lord 
Cairns,  and  Lord  Selbome  on  that  case,  I  ought  to  hesitate  to 
regard  it  as  really  erroneously  decided,  and  I  do  not  think  that, 
having  regard  to  Lord  Cairns's  observations  on  p.  310  of  the 
second  Chancery  Appeals  in  the  case  of  Maxwell  v.  Hogg  (r),  I 
ought  to  doubt  what  the  proper  decision  should  have  .been  in 
Clarke  v.  Freeman,  or  on  what  ground  that  proper  decision  would 
have  been  rested,  because  he  says — -distinctly  speaking,  be  it  re- 
membered— ^in  the  Court  of  Appeal:  '  It  always  appeared  to  me 
that  Clarke  v.  Freeman  might  have  been  decided  in  favour  of  the 
plaintiff  on  the  ground  that  he  had  a  property  in  his  own  name.' 
The  question  of  whether  a  libel  was  a  fit  subject  for  an  injunction 
either  on  motion  or  at  the  trial  was  not  discussed  in  Clarke  v. 
Freeman.  It  is  not  discussed  by  Lord  Cairns,  it  is  not  discussed 
by  Lord  Selbome,  and  it  is  not  discussed  by  Vice-Chancellor 
Malins,  but  they  disapprove  of  the  decision,  and  Lord  Cairns  says 
because  the  plaintiff  had  a  property  in  his  own  name,  the  name  was 
invaded  by  the  actions  of  the  defendant,  and  the  plaintiff  could 
therefore  restrain  the  defendant  from  doing  what  he  did  on  that 
ground.    That  is  entirely  independent  of  libel. 

"  Now,  can  I  decide  this  case  on  that  ground  in  favour  of  the 
plaintiff?  I  think  not,  and  I  think  not  because  when  you  oome 
to  test  that  argument,  according  to  my  present  opinion,  you  really 
come  back  again  to  the  question  of  libel  in  this  case,  though  you 
would  not  have  done  so  in  Clarke  v.  Freeman.  The  plaintiff's 
case  on  this  part  of  it  is,  '  The  defendant  is  publishing  as  my  own 
what  is  not  my  own;  that  is  to  say,  I  am  the  author  of  an  entire 
book,  the  defendant  is  publishing  onlj-  pai't  of  it,  and  such  part 

(?)  (1850),  11  Beav.  112. 
(r)  (1867),  L.  R.  2  Ch.  307. 
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that  really  he  is  not  publishing  my  work  at  all;  he  is  bringing  P^i^'T  VI. 
out  what  I  never  sanctioned  as  my  work,  and  which  cannot  be 
fairly  represented  as  mj-  work,  and  therefore  I  complain  of  him 
using  my  name  in  connection  with  a  book  that  is  not  mine.'  It 
oomes  back  to  this:  Is  the  book  the  plaintiff's  or  not  ?  It  is 
avowedh'  only  part  of  it;  but  is  it  such  a  substantial  part  of  it 
that  it  may  be  fairly  called  the  plaintiff's  ?  It  is  so  unless  the 
mutilations  arc  such  as  to  give  the  plaintiff  a  right  of  action  for 
libel.  So  that,  try  it  as  you  will,  it  comes  back  to  the  same  point, 
and  I  think,  therefore,  I  should  be  doing  wrong  in  seizing  hold  of 
the  doctrine,  not  of  Clarke  v.  Freeman,  but  which  ought  to  have 
been  supported  in  Clarice  v.  Freeman,  to  give  the  plaintiff  relief 
which  ought,  on  the  other  hand,  to  be  denied  him,  because  he  is 
really  bringing  an  action  of  libel.  I  therefore,  on  those  grounds, 
must  refuse  the  motion,  without  expressing  any  opinion  whether 
what  has  been  done  is  injui'ious  to  the  plaintiff's  reputation  or  not. 
"  This  is  really  the  whole  question  in  the  case.  If  the  case  is 
tried  out.  there  is  nothing  else  to  be  tried,  and  therefore  the  proper 
wa}"  to  deal  with  the  costs  is  to  make  the  costs  of  both  parties 
costs  in  the  action  "  (s). 

(s)  Vei'batim  report  in  The  AiheiKeimi,  13th  Aug.,  1892.     Cf.   Coa;  v.   Cox 
(1856),  11  Ha.  118,  ante,  p.  .547. 
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COPYEIGHT  ACT,  1911. 
1  &  2  Geo.  5,  c.  46. 

An  Act  to  amend  and  consolidate  the  Law  relating  to  Copyright. 

ri6th  December,  1911. 

Be  it  enacted  by  the  King's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  aud 
Commons,  in  this  present  Parliament  assembled,  and  by  the  autho- 
rity of  the  same,  as  follows: — 

Part  I. — Imperial  Copyright. 

Rights. 

1. — (1)  Subject  to   the  provisions   of    this  Act,   copyright    shall  Copyright. 

subsist  throughout  the  parts  of  His  Majesty's  dominions  to  which 

this    Act   extends    for   the   term   hereinafter   mentioned  in   every 

original  literary  dramatic  musical  and  artistic  work,  if — 

(a)  in  the  case  of  a  published  work,  the  work  was  first  published 

within  sueh  parts  of  His  Majesty's  dominions  as  aforesaid; 
and 

(b)  in  the  case  of  an  unpublished  work,  the  author  was  at  the 

date  of  the  making  of  the  work  a  'British  subject  or  resi- 
dent within  swjh  parts  of  His  Majesty's  dominions  as  afore- 
said; 
but  in  no  other  works,  except  so  far  as  the  protection  conferred, 
by  this  Act  is  extended  by  Orders  in  Council  thereunder  relating  to 
self-governing  dominions  to  which  this  Act  does  not  'extend  and  to 
foreign  countries. 

(2)  For  the  purposes  of  this  Act,  "copyright"  means  the  sole 
right  to  produce  or  reproduce  the  work  or  'lany  substantial  part 
thereof  in  any  material  form  whatsoever,  to  perform,  or  in  the  case 
of  a  lecture  to  deliver,  the  work  or 'any  substantial  part  thereof  in 
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Appendix  A. 


Infringement 
of  copyright. 


public;    if  the   work  is  unpublishied,  to  publish  the  work  or  any 
substantial  part  thereof;  and  shall  include  the  sole  right — 

(a)  to  produce,  reproduce,  perform,  or  publish  any  translation  of 

the  work; 

(b)  in  the  case  of  a  dramatic  work,  to  convert  it  into  a  novel  or 

other  non-dramatic  work; 

(c)  in  the  ease  of  a  norel  or  other  non-dramatic  work,  Or  of  an 

artistic  work,  to  convert  it  into  a'  dramatic  work,  by  way  of 
performance  in  public  or  otherwise; 

(d)  in  the  case  of  a  literary,  dramatic,  or  musical  work,  to  make 

any  record,  perforated  roll,  cinematograph  film,  or  other 
contrivance  by  means  of  which  the  work  may  be  mechani- 
cally performed  or  delivered, 
and  to  authorise  any  such  acts  as  aforesaid. 

(sy  For  the  purposes  of  this  Act,  publication,  in  relation  to  any 
work,  means  the  issue  of  copies  of  the  work  to  the  public,  and  does 
not  include  the  performance  in  public  of  a  dramatic  or  musical 
work,  the. delivery  in  public  of  a  lecture,  the  exhibition  in  public 
of  an  artistic  work,  or  the  construction  of  an  architectural  work  of 
art,  but,  for  the  purposes  of  this  provision,  the  issue  of  photographs 
and  engravings  of  works  of  sculpture  and  architectural  works  of 
art  shall  not  be  deemed  to  be  publication  of  such  works. 

2. — (1)  Copyright  in  a  work  shall  be  deemed  to  be  infringed  by 
any  person  who,  without  the  consent  of  the  owner  of  the  copyright, 
does  anything  the  sole  right  to  do  which  is  by  this  Act  conferred 
on  the  owner  of  the  copyrig'ht:  Provided  that  the  following  acts 
shall  not  constitute  an  infringement  of  copyright: — 

(i)  Any  fair  dealing  with  any  work  for  the  purposes  of  private 
study,  research,  criticism,  review,  or  newspaper  summary: 

(ii)  Where  the  author  of  an  artistic  work  is  not  the  owner  of  the 
copyright  therein,  the  use  by  the  author  of  any  mould,  cast, 
sketch,  plan,  model,  or  study  made  by  him  for  the  purpose 
of  the  work,  provided  that  he  does  not  thereby  repeat  or 
imitate  the  main  design  of  that  work: 

(iii)  The  making  or  publishing  of  paintings,  drawings,  eng'ra*- 
ings,  or  photog^raphs  of  a  work  of  sculpture  or  artistic 
craftsmanship,  if  permanently  situate  in  a  public  place  or 
building,  or  the  making  or  publishing  of  paintings,  draw- 
ings, engravings,  or  photographs  (which  are  not  in  the 
nature  of  architectural  drawings  or  plans)  of  any  archi- 
tectural work  of  art: 

(iv)  The  publication  in  a  collection,  mainly  composed  of  non- 
copyright  matter,  bond  fide  intended  for  the  use  of  schdolfe, 
and  so  described  in  the  title  and  in  any  advertisements- 
issued  by  the  publisher,  of  short  passages  from  published 
literary  works  not  themselves  published    for    the  use  of 
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schools   in   which   copyright  subsists;     Provided    that   not  Appendix  A. 
more  than  two  of  such  passages  from  works  by  the  same  '""'     "~ 

author  are  published  by  the  same  publisher  within  five 
years,  and  that  the  source  from  which  such  passages  are 
taken  is  acknowledged: 

(v)  The  publication  in  a  newspaper  of  a  report  of  a  lecture 
delivered  in  public,  unless  the  report  is  prohibited  by 
conspicuous  written  or  printed  notice  affixed  before  and 
maintained  during  the  lecture  at  or  about  the  main  en- 
trance of  the  building  in  which  the  lecture  is  given,  and, 
except  whilst  the  building  is  being  used  for  public  worship, 
in  a  position  near  the  lecturer;  but  nothing  in  this  para- 
graph shall  affect  the  provisions  in  paragraph  (i)  as  to 
newspaper  summaries: 

(vi)  The  reading  or  recitation  in  public  by  one  person  of  any 
reasonable  extract  from  any  published  work. 

(2)  .Copyright  in  a  work  shall  also  be  deemed  to  be  infringed  by 
any  person  who — 

(a)  sells  or  lets  for  hire,  or  by  way  of  trade  exposes  or  offers 

for  sale  or  hire;  or 

(b)  distributes  either  for  the  purposes  of  trade  or  to  such  an  extent 

as  to  affect  prejudicially  the  owner  of  the  copyright;  or 

(c)  by  way  of  trade  exhibits  in  public;  or 

(d)  imports  for  sale  or  hire  into  any  part  of  His  Majesty's  domi- 

nions to  which  this  Act  extends, 
any  work  which  to  his  knowledge  infringes  copyright  or  would 
infringe  copyright  if  it  had  been  made  within  the  part  of  His 
Miajesty's  dominions  in  or  into  which  the  sale  or  hiring,  exposure, 
offering  for  sale  or  hire,  distribution,  exhibition,  or  importation 
took  place. 

(3)  Copyright  in  a  ■work  shall  also  be  deemed  to  be  infringed 
by  ,any  person  who  for  his  private  profit  permits  a  theatre  or  other 
place  of  entertainment  to  be  used  for  the  performance  in  public 
of  the  work  without  the  consent  of  the  owner  of  the  copyright, 
unless  he  was  not  aware,  and  had  no  reasonable  ground  for  sus- 
pecting that  the  performance  would  be  an  infringement  of  copyright. 

3.  The  term  for  which  copyright  shall  subsist  shall,  except  as  Term  of 
otherwise  expressly  provided  by  this  Act,  be  the  life  of  the  author  '^VT^S    ■ 
and  3,  period  of  fifty  years  after  his  death: 

Provided  that  at  any  time  after  the  expiration  of  twenty-fiVe 
years,  or  in  the  case  of  a  work  in  which  copyright  subsists  at  the 
piassing  of  this  Act  thirty  years,  from  the  death  of  the  author  of  a 
published  work,  copyright  in  the  work  shall  not  be  deemed  to  be 
infringed  by  the  reproduction  of  the  work  for  sale  if  the  person 
reproducing  the  work  proves  that  he  has  given  the  prescribed  notice 
in  writing,  of  his  intention  to  reproduce  the  work,  and  that  he  has 
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Appemdix  a.  paid  in  the  prescribed  manner  to,  or  for  the  benefit  of,  the  owner 
of  the  copyright  royalties  in  respect  of  all  copies  of  the  work  sold 
by  him  calculated  at  the  rate  of  ten  per  cent,  on  the  price  at  which 
he  publishes  the  work;  and,  for  the  purposes  of  this  proviso,  the 
Board  of  Trade  may  make  regulations  prescribing  the  mode  in  which 
notices  are  to  be  given,  and  the  particulars  to  be  given  in  such 
notices,  and  the  mode,  time,  and  frequency  of  '  the  payment  of 
royalties,  including  (if  they  think  fit)  regulations  requiring  pay- 
ment in  advance  or  otherwise  securing  the  payment  of  royalties. 

4.  If  at  any  time  after  the  death  of  the  author  of  a  literary, 
dramatic,  or  musical  work  which  has  been  published  or  performed 
in  public  a  complaint  is  made  to  the  Judicial  Committee  of  the 
Privy  Council  that  the  owner  of  the  copyright  in  the  work  has 
refused  to  republish  or  to  allow  the  republication  of  the  work  or 
has  refused  to  allow  the  performance  in  public  of  the  work,  and 
that  by  reason  of  such  refusal  the  work  is  withheld  from  the  public, 
the  owner  of  the  copyright  may  be  ordered  to  grant  a  licence  to 
reproduce  the  work  or  perform  the  work  in  public,  as  the  ease  may 
be,  on  such  terms  and  subject  to  such  conditions  as  the  Judicial 
Committee  may  think  fit. 

5. — (1)  Subject  to  the  provisiohs  of  this  Act,  the  author  of  a 
work  shall  be  the  first  owner  of  the  copyright  therein: 
Provided  that— 

(a)  where,  in  the  case  of  an  engraving,  photograph,  or  portrait, 
the  plate  or  other  original  was  ordered  by  some  other 
person  and  was  made  for  valuable  consideration  in  pursu- 
ance of  that  order,  then,  in  the  absence  of  any  agreement 
to  the  oontrarj',  the  person  by  whom  such  plate  or  other 
original  was  ordered  shall  be  the  first  owner  of  the  copy- 
right; and 

(b)  where  the  author  was  in  the  employment  of  some  other 
person  under  a  contract  of  service  or  apprenticeship  and 
the  work  was  made  in  the  course  of  his  employment  by 
that  person,  the  person  by  whom  the  author  was  employed 
shall,  in  the  absence  of  any  agreement  to  the  contrary, 
be  the  first  owner  of  the  copyright,  but  where  the  work 
is  an  article  or  other  contribution  to  a  newspaper,  maga- 
zine, or  similar  periodical,  there  shall,  in  the  absence  of 

,  any  agreement  to  the  contrary,  be  deemed  to  be  reserved 
to  the  author  a  right  to  restrain  the  publication  of  the 
work,  otherwise  than  as  part  of  a  newspaper,  magazine, 
or  similar  periodical. 
(2)  The  owner  of  the  copyright  in  any  work  may  assign  the  right, 
either  wholly  or  partially,  and  either  generally  or  subject  to  limi- 
tations :  to  the  United  Kingdom  or  any  self-governing  dominion  or' 
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other  part  of  His  Majesty's  dominions  to  which  this  Act  extends,  Appendix  A. 

and  either  for  the  whole  term  of  the  copyright  or  for  any  part 

thereof,  and  may  grant  any  interest  in  the  right  by  licence,  but  no 

such  assignment  or  grant  shall  be  valid  unless  it  is  in  writing  signed 

by  the  owner  of  the  right  in  respect  of  which  the  assignment  or 

grant  is  made,  or  by  his  duly  authorised  agent: 

Provided  that,  where  the  author  of  a  work  is  the  first  owner  of 
the  copyright  therein,  no  assignment  of  the  copyright,  and  no  grant 
of  any  interest  therein,  made  by  him  (otherwise  than  by  will)  after 
the  passing  of  this  Act,  shall  be  operative  to  vest  in  the  assignee 
or  grantee  any  rights  with  respect  to  the  copyright  in  the  work 
beyond  the  expiration  of  twenty-five  years  from  the  death  of  the 
author,  and  the  reversionary  interest  in  the  copyright  expectant  on 
the  termination  of  that  period  shall,  on  the"  death  of  the  author, 
notwithstanding  any  agreement  to  the  contrary,  devolve  on  his  legal 
personal  representatives  as  part  of  his  estate,  and  any  agreement 
entered  into  by  him  as  to  the  disposition  of  such  reversionary  inte- 
rest shall  be  null  and  void,  but  nothing  in  this  proviso  shall  be 
construed  as  applying  to  the  assignment  of  the  copyright  in  a 
collective  work  or  a  licence  to  publish  a  work  or  part  of  a  work  as' 
part  of  a  collective  work. 

(3)  Where,  under  any  partial  assignment  of  copyright,  the  assignee 
becomes  entitled  to  any  right  comprised  in  copyright,  the  assignee 
as  respects  the  ri^ht  so  assigned,  and  the  assignor  as  respects  the 
rights  not  assigned,  shall  be  treated  for  the  purposes  of  this  Act 
as  the  owner  of  the  copyright,  and  the  provisions  of  this  Act  shall 
have  effect  accordingly. 

Civil  Remedies. 

6. — (1)  Where   copyright  in   any  work  has  been  infringed,  the  Civil  remedies 
owner  of  the  copyright  shall,  except  as  otherwise  provided  by  this  ^"''  ™fnnge- 
Act,  be  entitled  to  all  teuch  remedies  by  way  of  injunction  or  interdict,  copyright, 
damages,  aoooujitis,  and  otherwise,  as  are  or  may  be  conferred  by 
law  for  the  infringement  of  a  right. 

(2)  The  costs  of  all  parties  in  any  proceedings  in  respect  of  the 
infringement  of  copyright  shall  be  in  the  absolute  discretion  of 
the  Court. 

(3)  In  any  action  for  infringement  of  copyright  in  any  work, 
the  work  shall  be  presumed  to  be  a  work  in  which  copyright  subsists 
and  the  plaintiff  shall  be  presumed  to  be  the  owner  of  the  copy- 
right, unless  the  defendant  puts  in  issue  the  existence  of  the  copy- 
right, or,  as  the  case  inay  be,  the  title  of  the  plaintiff,  and  where 
any  such  question  is  in  issue,  then — 

(a)  if  a  name  purporting  to  be  that  of  the  author  of  the  work  is 
printed  or  otherwise  indicated  thereon  in  the  usual  manner, 
the  person  whose  name  is  so  printed  or  indicated  shall, 
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unless  the  contrary  is  proved,  Tae  presumed  to  be  the  author 
of  the  work; 
(b)  if  no  name  is  so  printed  or  indicated,  or  if  the  name  so  printed 
or  indicated  is  not  the  author's  true  name  or  the  name  by 
which  he  is  commonly  known,  and  a  name  purporting  to 
be  that  of  the  publisher  or  proprietor  of  the  work  is  printed 
or  otherwise  indicated  thereon  in  the  usual  manner,  the 
person  whose  name  is  so  printed  or  indicated  shall,  unless 
the  contrary  is  proved,  be  presumed  to  be  the  owner  of 
the  copyright  in  the  work  for  the  purposes  of  proceedings 
in  respect  of  the  infringement  of  copyright  therein. 

7.  All  infringing  copies  of  any  work  in  which  copyright  subsists, 
or  of  any  substantial"  part  thereof,  and  all  plates  used  or  intended 
to  be  used  for  the  production  of  such  infringing  copies,  shall  be 
deemed  to  be  the  property  of  the  owner  of  the  copyright,  who 
accordingly  may  take  proceedings  for  the  recovery  of  the  possession 
thereof  or  in  respect  of  the  conversion  thereof. 

8.  Where  proceedings  are  taken  in  respect  of  the  infringement 
of  the  copyright  ,in  any  work  and  the  defendant  in  his  defence 
alleges  that  he  was  not  aware  of  the  existence  of  the  copyright  in. 
the  work,  the  plaintiff  shall  not  be  entitled  to  any  remedy  other 
than  an  injunction  or  interdict  in  respect  of  the  infringement  if 
the  defendant  proves  that  at  the  date  of  the  infringement  he  was 
not  aware  and  had  no  reasonable  ground  for  suspecting  that  copy- 
right subsisted  in  the  work. 

9. — (1)  Where  the  construction  of  a  building  or  other  structure 
which  infringes  or  which,  if  completed,  would  infringe  the  copyright 
in  some  other  work  has  been  commenced,  the  owner  of  the  copyright 
shall  not  be  entitled  to  obtain  an  injunction  or  interdict  to  restrain 
the  construction  of  such  building  or  structure  or  to  order  its  demo- 
lition. 

(2)  Such  of  the  other  provisions  of  this  Act  as  provide  that  an 
infringing  copy  of  a  work  shall  be  deemed  to  be  the  property  of 
the  owner  of  the  copyright,  or  as  impose  summary  penalties,  shall 
not  apply  in  any  case  to  which  this  section  applies. 

10.  An  action  in  respect  of  infringement  of  copyright  shall  not 
be  commenced  after  the  ■  expiration  of  three  years  next  after  the 
dnfringement. 

Summary  Remedies. 

11. — (1)  If  any  person  knowingly — 

(a)  makes  for  sale  or  hire  any  infringing  copy  of  a  work  in 

which  copyright  subsists;  or 

(b)  sells  or  lets  for  hire,  or  by  way  of  trade  exposes  or  offers' 

for  sale  or  hire  any  infringing  copy  of  any  such  work;  or 

(c)  distributes  infringing  copies  of  any  such  work  either  for 
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the  purposes  of  trade  or  to  such  an  extent  as  to  affect  Appendix  A. 
prejudicially  the  owner  of  the  copyright;  or 

(d)  by  way  of  trade  exhibits  in  public  any  infringing  copy  of 

■any  such  work;  or 

(e)  imports   for  sale   or  hire  into   the  United   Kinigdom   anjy 

infringing  copy  of  any  such  work: 
he  shall  be  guilty  of  an  offence  under  this  Act  and  be  liable  on 
summary  conviction  to  a  fine  not  exceeding  forty  shillings  for  every 
copy  dealt  with  in  contravention  of  this  section,  but  not  exceeding 
fifty  pounds  in  respect  of  the  same  transaction;  or,  in  the  case  of  a 
second  or  subsequent  offence,  either  to  such  fine  or  to  imprisonment 
with  or  without  hard  labour  for  a  term  not  exceeding  two  months. 

(2)  If  any  person  knowingly  makes  or  has  in  his  possession  any 
plate  for  the  purpose  of  making  infringing  copies  of  any  work  in 
which  copyright  subsists,  or  knowingly  and  for  his  private  profit 
causes  anj'  such  work  to  be  performed  in  public  without  the  consent 
of  the  owner  of  the  copyright,  he  shall  be  guilty  of  an  offence  under 
this  Act,  and  be  liable  on  summary  conviction  to  a  fine  not  exceeding 
fifty  pounds,  or,  in  the  case  of  a  second  or  subsequent  offence,  either 
to  such  fine  or  to  imprisonment  with  or  without  hard  labour  for  a 
term  not  exceeding  two  months. 

(3)  The  Court  before  which  any  such  proceedings  are  taken  may, 
whether  the  alleged  offender  is  convicted  or  not,  order  that  all 
copies  of  the  work  or  all  plates  in  the  possession  of  the  alleged 
offender,  which  appear  to  it  to  be  infringing  copies  or  plates  for 
the  purpose  of  making  infringing  copies,  be  destroyed  or  delivered 
up  to  the  owner  of  the  copyright  or  otherwise  dealt  with  as  the  Court 
may  think  fit. 

(4)  Nothing  in  this  section  shall,  as  respects  musical  works,  affect  2  Edw.  7, 
the  provisions  of  .the  Musical  (Summary   Proceedings)   Copyright  "-J;^- 
Act,  1902,  or  the  Musical  Copyright  Act,  1906.  I  3g^'    ' 

12.  Any  person  aggrieved  by  a  summary  conviction  of  an  offence  Appeals  to 
under  the  foregoing  provisions  of  this  Act  may  in  England  and  '^^^'^^ 
Ireland  appeal  to  a  Court  of  quarter  sessions  and  in  Scotland  under 

and  in  terms  of  the  Summary  Jurisdiction  (Scotland)  Acts. 

13.  The  provisions  of  this  Act  with  respect  to  summary  remedies  Extent  of 

shall  extend  only  to  the  United  Kingdom.  to'eummary^ 

remedies. 
Importation  of  Copies. 

14.— (1)  Copies  made  out  of  the  United  Kingdom  of  any  work  Importation 
in  which  copyright  subsists  which  if  made  in  the  United  Kingdom  °*  ""P'®^- 
would  infringe  copyright,  and  as  to  which  the  owner  of  the  copyright 
gives  notice  in  writing  by  himself  or  his  agent  to  the  Commissioners 
of  Customs  and  Excise,  that  he  is  desirous  that  such  copies  shoujld 
not  be  imported  into  the  United  Kingdom,  shail  not  be  so  imported, 
and  shall,  subject  to  the  provisions  of  this  section,  be  deemed  to 
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be  included  in  the  table  of  prohibitions  and  restrictions  contained 
in  section  forty-two  of  the  Customs  Consolidation  Act,  1876,  and 
that  section  shall  apply  accordingly. 

(2)  Before  detaining  any  such  copies  or  taking  any  further  pro- 
ceedings with  a  view  to  the  forfeiture  tihereof  under  the  law  relatrng: 
to  the  Customs,  the  Commissioners  of  Customs  and  Excise  may 
require  the  regulations  under  this  section,  whether  as  to  information, 
conditions,  or  other  matters,  to  be  complied  with,  and  may  satisfy 
themselves  in  accordance  with  those  regulations  that  the  copies  are 
such  as  are  prohibited  by  this  section  to  be  imported. 

(3)  The  Commissioners  of  Customs  and  Excise  may  make  regu- 
lations, either  general  or  special,  respecting  the  detention  and  fon- 
feiture  of  copies  the  importation  of  which  is  prohibited  by  this 
section,  and  the  conditions,  if  any,  to  be  fulfilled  before  such  detention 
and  forfeiture,  and  may,  by  such  regulations,  determine  the  infor- 
mation, notices,  and  security  to  be  given,  and  the  evidence  requisite 
for  any  of  the  purposes  of  this  section,  and  the  mode  of  verification 
of  such  evidence. 

(4)  The  regulations  may  apply  to  copies  of  all  works  the  impor- 
tation of  copies  of  which, is  prohibited  by  this  section,  or  different 
regulations  may  be  made  respecting  different  classes  of  such  works. 

(5)  The  regulations  may  provide  for  the  informant  reimbursing 
the  Commissioners  of  Customs  and  Excise  all  expenses  and  damages 
incurred  in  respect  of  any  detention  made  on  his  information,  and 
of  any  proceedings  consequent  on  such  detention;  and  may  provide 
for  notices  under  any  enactment  repealed  by  this  Act  being  treated 
as  notices  given  under  this  section. 

(6)  The  foregoing  provisions  of  this  section  shall  have  effect  as 
if  they  were  part  of  the  Customs  Consolidation  Act,  1876:  Provided 
that,  notwithstanding  anything  in  that  Act,  the  Isle  of  Man  shall 
not  be  treated  as  part  of  the  United  Kingdom  for  the  purposes  of 
this  section. 

(7)  This  section  shall,  with  the  necessary  modifications,  apply  to 
the  importation  into  a  British  possession  to  which  this  Act  extends 
of  copies  of  works  made  out  of  that  possession. 


Delivery  of 
copies  to 
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Delivery  of  Books  to  Libraries. 

15. — (1)  The  publisher  of  every  book  published  in  the  United 
Kingdom  shall,  within  one  month  after  the  publication,  deliver,  at 
his  own  expense,  a  copy  of  the  book  to  the  trustees  of  the  British 
Museum,  who  shall  give  a  written  receipt  for  it. 

(2)  He  shall  also,  if  written  demand  is  made  before  the  expiration 
of  twelve  months  after  publication,  deliver  within  one  month  after 
receipt  of  that  written  demand  or,  if  the  demand  was  made  before 
publication,  within  one  month  after  publication,  to  some  depot  in 
London  named  in  the  demand  a  copy  of  the  book  for,  or  in  accord- 
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ance  with  the  directions  of,  the  authority  having  the  control  of  each   Appendix  A. 
of  the  following  libraries,  namely:   the  Bodleian  Library,  Oxford,  ' 

the  University  Librai-y,  Cambridge,  the  Library  of  the  Faculty  of 
Advocates  at  Edinburgh,  and  the  Library  of  Trinity  College,  Dublin, 
and  subject  to  the  provisions  of  this  section  the  National  Library 
of  Wales.  In  the  case  of  an  enoyelopEedia,  newspaper,  review,  maga- 
zine, or  work  published  in  a  series  of  numbers  or  parts,  the  written 
demand  may  include  all  numbers  or  parts  of  the  work  which  may 
be  subsequently  published. 

(3)  The  copy  delivered  to  the  trustees  of  the  British  Museum 
shall  be  a  copy  of  the  whole  book  with  all  maps  and  illustrations 
belonging  thereto,  finished  and  coloured  in  the  same  manner  as  the 
best  copies  of  the  book  are  published,  and  shall  be  bound,  sewed, 
or  stitched  together,  and  on  the  best  paper  on  which  the  book  is 
printed. 

(4)  The  copy  delivered  for  the  other  authorities  mentioned  in 
this  section  shall  be  on  the  paper  on  which  the  largest  number  of 
copies  of  the  book  is  printed  for  sale,  and  shall  be  in  the  like  condi- 
tion as  the  books  prepared  for  sale. 

(5)  The  hooks  of  which  copies  are  to  be  delivered  to  the  National 
Library  of  Wales  shall  not  include  books  of  such  classes  as  may  be 
specified  in  regulations  to  be  made  by  the  Board  of  Trade. 

(6)  If  a  publisher  fails  to  comply  with  this  section,  he  shall  he 
liable  on  summary  conviction  to  a  fine  not  exceeding  five  pounds 
and  the  value  of  the  book,  and  the  fine  shall  be  paid  to  the  trustees 
or  authority  to  whom  the  book  ought  to  have  been  delivered. 

(7)  For  the  purposes  of  this  section,  the  expression  "  book  "  in- 
cludes every  piart  or  division  of  a  book,  pamphlet,  sheet  of  letter- 
press, sheet  of  music,  map,  plan,  chart  or  table  separately  published, 
but  shall  not  include  any  second  or  subsequent  edition  of  a  book 
unless  such  edition  contains  additions  or  alterations  either  in  the 
letterpress  or  in  the  maps,  prints,  or  other  engravings  belonging 
thereto. 

Special  Provisions  as  to  certain  Works. 

16. — (1)  In  the  case  of  a  work  of  joint  authorship,  copyright  Works  of 
shall  subsist  during  the  life  of  the  author  who  first  dies  and  for  a  J oi°t  authors, 
term  of  fifty  years  after  his  death,  or  during  the  life  of  the  author 
who  dies  last,  whichever  period  is  the  longer,  and  references  in 
this  Act  to  the  period  after  the  expiration  of  any  specified  number 
of  years  from  the  death  of  the  author  shall  be  construed  as  references 
to  the  period  after  the  expiration  of  the  like  number  of  years  from 
the  death  of  the  author  who  dies  first  or  after  the  death  of  the  author 
who  dies  last,  whichever  period  may  be  the  shorter,  and  in  the 
provisions  of  this  Act  with  respect  to  the  grant  of  compulsory  licences 
a  reference  to  the  da-te  of  the  death  of  the  author  who  dies  last  shall 


582 


APPENDIX  A. 


Appendix  A, 


Posthumous 
works. 


Provisions  as 
to  Govern- 
ment pub- 
lications. 


Provisions  as 
to  mechanical 
instriuuents. 


be  substituted  for  the  reference  to  the  date  of  the  death  of'  the' 
author. 

(2)  Where,  in  the  case  of  a  work  of  joint  authorship,  some  one 
or  more  of  the  joint  authors  do  not  satisfy  the  conditions  conferring' 
copyriglht  laid  down  by  this  A-ct,  the  work  shall  be  treated  for  the 
purposes  of  this  Act  as  if  the  other  author  or  authors  had  been  the 
sole  author  or  authors  thereof : 

Provided  that  the  term  of  the  copyright  shall  be  the  same  as  it 
would  have  been  if  all  the  authors  had  satisfied  such  conditions  as' 
aforesaid. 

(3)  For  the  purposes  of  this  Act,  "a  work  of  joint  authorship" 
means  a  work  produced  by  the  collaboration  of  two  or  more  authors 
in  which  the  contribution  of  one  author  is  not  distinct  from  the 
contribution  of  the  other  author  or  authors. 

(4)  Where  a  married  woman  and  her  husband  are  joint  authors 
of  a  work  the  interest  of  such  married  woman  therein  shall  be  her 
separate  property. 

17. — (1)  In  the  case  of  a  literary  dramatic  or  musical  work,  or 
an  engraving,  in  which  copyright  subsists  at  the  date  of  the  deatji 
of  the  author  or,  in  the  ease  of  a  work  of  joint  authorshi'p,  at  oa- 
immediately  before  the  date  of  the  death  of  the  author  who  dies  last, 
but  which  has  not  been  published,  nor,  in  the  case  of  a  dramatic 
or  musical  work,  been  performed  in  public,  nor,  in  the  ease  of  a 
lecture,  been  delivered  in  public,  before  that  date,  copyright  shall 
subsist  till  publication,  or  performance  or  delivery  in  public,  which- 
ever may  first  happen,  and  for  a  term  of  fifty  years  thereafter,  and 
the  proviso  to  section  three  of  this  Act  shall,  in  the  case  of  such  a 
work,  apply  as  if  the  author  had  died  at  the  date  of  such  publication 
or  performance  or  delivery  in  public  as  aforesaid. 

(2)  The  ownership  of  an  author's  manuscript  after  his  death,  where 
such  ownership  has  been  acquired  under  a  testamentary  disposition 
made  by  the  author  and  the  manuscript  is  of  a  work  which  has  not 
been  published  nor  performed  in  public  nor  delivered  in  public, 
shall  be  prima  facie  proof  of  the  copyright  being  with  the  owner 
of  the  manuscript. 

18.  Without  prejudice  to  any  rights  or  privileges  of  the  Crown, 
where  any  work  has,  whether  before  or  after  the  commencement  of 
this  Act,  been  prepared  or  published  by  or  under  the  direction  qr 
control  of  His  Majesty  or  any  Government  department,  the  copyright 
in  the  work  shall,  subject  to  any  agreement  with  the  authpr,  belong 
to  His  Majesty,  and  in  such  case  shall  continue  for  a  period  of  fifty 
years  from  the  date  of  the  first  publication  of  the  work. 

19. — (1)  Copyright  shall  subsist  in  records,  perforated  rolls,  and 
other  contrivances  by  means  of  which  sounds  may  be  mechanically 
reproduced,  in  like  manner  as  if  such  contrivances  were  musical 
works,  but  the  term  of  copyright  shall  be  fifty  years  from  the  making 
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of  the  original  plate  from  which  the  contrivance  was  directly  or  ArrE»rrjix  A. 
indirectly  derived,  and  the  person  who  was  the  owner  of  such 
original  plate  at  the  time  when  such  plate  was  made  shall  be  deemed 
to  be  the  author  of  the  work,  and,  where  such  owner  is  a  body 
corporate,  the  body  corporate  shall  be  deemed  for  the  purposes  of 
this  Act  to  reside  within  the  parts  of  His  Majesty's  dominions  to 
which  this  Act  extends  if  it  has  established  a  place  of  business  within 
such  parts. 

(2)  It  shall  not  be  deemed  to  be  an  infringement  of  copyright 
in  any  musical  work  for  any  person  to  make  within  the  parts  of  His 
Majesty's  dominions  to  which  this  Act  extends  records,  perforated 
rolls,  or  other  contrivances  by  means  of  which  the  work  may  be 
mechanically  performed,  if  such  person  proves — 

(a)  that  such  contrivances  have  previously  been  made  by,  or  with 

the  consent  or  acquiescence  of,  the  owner  of  the  copyright 
in  the  work;  and 

(b)  that  he  has  given  the  prescribed  notice  of  his  intention  to 

make  the  contrivances,  and  has  paid  in  the  prescribed 
manner  fo,  or  for  the  benefit  of,  the  owner  of  the  copyright 
in  the  work  royalties  in  respect  of  all  such  contrivances 
sold  by  him,  caloiuliated  at  the  rate  hereinafter  mentioned: 
Provided  that — 

(i)  nothing  in  this  provision  shall  authorise  any  alterations  in, 
or  omissions  from,  the  work  reproduced,  unless  contriv- 
ances reproducing  the  work  subject  to  similar  alterations 
and  omissions  have  been  previously  made  by,  or  with 
the  consent  or  acquiescence  of,  the  owner  of  the  copyright, 
or  unless  such  alterations  or  omissions  are  reasonably 
necessary  for  the  adaptation  of  the  work  to  the  contriv- 
ances in  question;  and 
(ii)  for  the  purposes  of  this  provision,  a  musical  work  shall  be 
deemed  to  include  any  words  so  closely  associated  there- 
with as  to-  form  part  of  the  same  work,  but  shall  not  be 
deemed  to  include  a  contrivance  by  means  of  which  sounds 
may  be  mechanically  reproduced. 

(3)  The  rate  at  which  such  royalties  as  aforesaid  are  to  be  calcu- 
lated shall — 

(a)  in  the  case  of  contrivances  sold  within  two  years  after  the 

commencement  of  this  Act  by  the  person  making  the  same, 
be  two  and  one-half  per  cent. ;  and 

(b)  in  the  case  of  contrivances  sold  as  aforesaid  after  the  expira- 

tion of  that  period,  five  per  cent. 
on  the  ordinary  retail  selling  price  of  the  contrivance  calculated  in 
the  prescribed  manner,  so  however  that  the  royalty  payable  in  respect 
of  a  contrivance  shall,  in  no  case,  be  less  than  a  halfpenny  for  each 
separate  musical  work  in  which  copyright  subsists  reproduced  thereon. 
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Appendix  A.   and,  where  the  royalty  calculated  as  aforesaid  includes  a  fraction  of  a 
farthing,  such  fraction  shall  be  reckoned  as  a  farthing: 

Provided  that,  if,  at  any  time  after  the  expiration  of  seven  years 
from  the  commencement  of  this  Act,  it  appears  to  the  Board  of 
Trade  that  such  rate  as  aforesaid  is  no  longer  equitable,  the  Board 
of  Trade  may,  after  holding  a  public  inquiry,  make  an  order  either 
decreasing  or  increasing  that  rate  to  such  extent  as  under  the 
circumstances  may  seem  just,  but  any  order  so  made  shall  be  provi- 
sional only  and  shall  not  have  any  effect  unless  and  until  confirmed 
by  Parliament;  but,  where  an  order  revising  the  rate  has  been  so 
made  and  confirmed,  no  further  revision  shall  be  made  before  the 
expiration  of  fourteen  years  from  the  date  of  the  last  revision. 

(4)  If  any  such  contrivance  is  made  reproducing  two  or  more 
different  works  in  which  copyright  subsists  and  the  owners  of  the 
copyright  therein  are  different  pe!rsans,  the  sums  payable  by  way 
of  royalties  under  this  section  shall  be  apportioned  amongst  the 
several  owners  of  the  copyright  in  such  proportions  as,  failing 
agreement,  may  be  determined  by  arbitration. 

(5)  When  any  such  pojitrivalioes  by  means  of  which  a  musical 
work  may  be  mechanically  performed  have  been  made,  then,  for 
the  purpos-es  of  ithis  sectioB.,  the  owner  of  the  copyright  in  the  work 
shall,  in  relation  to  any  person  who  makes  the  prescribed  inquiries, 
be  deemed  to  have  given  his  consent  to  the  making  of  such  con,- 
trivances  if  he  fails  to  reply  to  such  inquiries  within  the  prescribed 
time. 

(6)  For  the  purposes  of  this  section,  the  Board  of  Trade  may 
make  regulations  prescribing  anything  which  under  this  section  is 
to  be  prescribed,  and  prescribing  the  mode  in  which  notices  are  to 
be  given  and  the  particulars  to  be  given  in  such  notices,  and  the 
mode,  time,  and  frequency  of  the  payment  of  royalties,  and  any 
such  regulations  may,  if  the  Board  think  fit,  include  regulations 
requiring  payment  in  advance  or  otherwise  securing  the  payment  of 
royalties. 

(7)  In  the  case  of  musical  works  published  before  the  commence- 
ment of  this  Act,  the  foregoing  provisions  shall  have  effect,  subject 
to  the  following  (modifications  and  additions: — 

(a)  The  conditions  as  to  the  previous  making  by,  or  with  the 

consent  or  acquiescence  of,  the  owner  of  the  copyright  in 
the  work,  and  the  restrictions  as  to  alterations  in  or  omissions 
from  the  work,  shall  not  apply: 

(b)  The  rate  of  two  and  one-half  per  cent,  shall  be  substituted 

for  the  rate  of  five  per  cent,  as  the  rate  at  which  royalties 
are  to  be  calculated,  but  no  royalties  shall  be  payable  in 
respect  of  contrivances  sold  before  the  first  day  of  July, 
nineteen  hundred  and  thirteen,  if  contrivances  reproducing 
the  same  work  had  been  lawfully  made,  or  placed  on  sale. 
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within  the  parts  of  His  Majesty's  dominions  to  which  this  Appendix  A. 
Act  extends  before  the  first  day  of  July,  nineteen  hundred 
and  ten: 

(c)  Notwithstanding  any  assignment  made  before  the  passing  of 

this  Act  of  the  copyright  in  a  musical  work,  any  rights 
conferred  by  this  Aot  in  reispect  of  the  making,  or  autho- 
rising the  making,  of  contrivances  by  means  of  which  the 
work  may  be  mechanically  performed  shall  belong  to  the 
author  or  his  legal  personal  representatives  and  not  to  the 
assignee,  and  the  royalties  aforesaid  shall  be  payable  to, 
and  for  the  benefit  of,  the  author  of  the  work  or  his  legal 
personal  representatives: 

(d)  The  saving  contained  in  this  Act  of  the  rights  and  intereste 

arising  from,  or  in  connexion  with,  action '  taken  before 
the  commencement  of  this  Act  shall  not  be  construed  as 
authorising  any  person  who  has  made  contrivances  by  means 
of  which  the  work  may  be  mechanically  performed  to  sell 
any  such  contrivances^  whether  made  before  or  after  the 
passing  of  this  Act,  except  on  the  terms  and  subject  to  the 
conditions  laid  down  in  this  section: 

(e)  Where  the  work  is  a  work  on  which  copyright  is  conferred 

by  an  Order  in  Council  relating  to  a  foreign  country,  the 
copyright  so  conferred  shall  not,  except  to  such  extent  as 
may  be  provided  by  the  Order,  include  any   rights  with 
respect  to  the  making  of  records,  perforated  rolls,  or  other 
contrivances  by  means  of  which  the  work  may  be  mechani- 
cally performed. 
(8)  Notwithstanding  anything  in  this  Act,  where  a  record,  per- 
forated roll,  or  other  contrivance  by  means  of  which  sounds  may  be 
mechanically  reproduced  has  been  made  before  the  commencement 
of  this  Act,  copyright  shall,  as  from  the  commencement  of  this  Act, 
subsist  therein  in  like  manner  and  for  the  like  term  as  if  this  Act 
had  been  in  force  at  the  date  of  the  making  of  the  original  plat© 
from  which  the  contrivance  was  directly  or  indirectly  derived: 
Provided  that — 

(i)  the  person  who,  at  the  commencement  of  this  Act,  is  the 
owner  of  such  original  plate  shall  be  the  first  owner  of 
such  copyright;  and 
(ii)  nothing  in  this  provision  shall  be  construed  as  conferring 
copyright  in  any  such  contrivance  if  the  making  thereof 
would  have  infringed  copyright  in  some  other  such  con- 
trivance, if  this  provision  had  been  in  force  at  the  time 
of  the  making  of  the  first-mentioned  contrivance. 

20.  Notwithstanding   anything   in   this   Act,   it   shall   not   be   an  Provision  as 
infringement  of  copyright  in  an  address  of  a  political  nature  delivered  *°  political 
at  a  public  meeting  to  publish  a  report  thereof  in  a  newspaper. 
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21.  The  term  for  which  copyright  .shall  subsist  in  photographs 
shall  be  fifty  years  from  the  making  of  the  original  negative  from 
which  the  photograph  was  directly  or  indirectly  derived,  and  the 
person  who  was  owner  of  such  negative  at  the  time  when  such 
negative  was  made  shall  be  deemed  to  be  the  author  of  the  work,, 
and,  where  such  owner  is  a  body  corporate,  the  body  corporate  shall 
be  deemed  for  the  purposes  of  this  Act  to  reside  within  the  partis 
of  His  Majesty's  dominions  to  which  this  Act  extends  if  it  has 
established  a  place  of  business  within  such  parts. 

22. — (1)  This  Act  shall  not  apply  to  designs  capable  of  being- 
registered  under  the  Patents  and  Designs  Act,  1907,  except  designs 
which,  though  capable  of  being  so  registered,  are 'not  used  or  intended 
to  be  used  as  models  or  patterns  to  'be  multiplied  by  any  industrial 
process . 

(2)  General  rules  under  section  eighty-six  of  the  Patents  and 
Designs  Act,  1907,  may  be  made  for  determining  the  conditions 
under  which  a  design  shall  be  deemed  to  be  used  for  such  purposes 
as  ^.foresaid. 

23.  If  it  appears  to  His  Majesty  that  a  foreign  country  does  not 
give,  or  has  not  undertaken  to  give,  adequate  protection  to  the 
works  of  British  authors,  it  shall  be  lawful  for  His  Majesty  by 
Order  in  Council  to  direct  that  such  of  the  provisions  of  this  Act 
as  confer  copyright  on  works  first  published  within  the  parts  of 
His  Majesty's  dominions  to  which  this  Act  extends,  shall  not  apply 
to  works  published  after  the  date  specified  in  the  Order,  the  authors 
whereof  arc  subjects  or  citizens  of  such  foreign  country,  and  are 
not  resident  in  His  Majesty's  domiuions,  and  thereupon  those  provi- 
sions shall  not  apply  to  such  works. 

24. — (1)  Where  any  person  is  immediately  before  the  commence- 
ment of  this  Act  entitled  to  any  such  right  in  any  work  as  is  specified 
in  the  first  column  of  the  First  Schedule  'to  this  Act,  or  to  any 
interest  in  such  a  right,  he  shall,  as  from  that  date,  be  entitled  to 
the  substituted  right  set  forth  in  the  second  column  of  that  schedule, 
or  to  the  same  interest  in  such  a  substituted  right,  and  to  no  other 
right  or  interest,  and  such  substituted  right  shall  subsist  for  the 
term  for  which  it  would  have  subsisted  if  this  Act  had  been  in 
force  at  the  date  when  the  work  was  made  and  the  work  had  been 
one  entitled  to  copyright  thereunder: 
Provided  that — 

(a)  if  the  author  of  any  work  in  which  any  such  right  as 
is  specified  in  the  first  column  of  the  First  Schedule  to 
this  Act  subsists  at  the  commencement  of  this  Act  has, 
before  that  date,  assigned  the  right  or  granted  any 
interest  therein  for  the  whole  terrn  of  the  right,  then 
at  the  date  when,  but  for  the  passing  of  this  Act,  the 
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right  would  have  expired  the  substituted  right  conferred  Appendix  A. 
by  this  section  shall,  in  the  absence  of  express  agreement, 
pass  to  the  author  of  the  work,  and  anj  interest  therein 
created  before  the  commencement  of  this  Act  and  then 
subsisting  shall  determine;  but  the  person  who  imme- 
diately before  the  date  at  which  the  right  would  so  have 
expired  was  the  owner  of  the  right  or  interest  sha.ll  be 
entitled  at  his  option  either — 

(i)  on  giving  such  notice  as  hereinafter  mentioned, 
to  an  assignment  of  the  right  or  the  grant  of  a  similar 
interest  therein  for  the  remainder  of  the  term  of  the 
right  for  such  consideration  as,  failing  agreement,  may 
be'  determined  by  arbitration;   or 

(ii)  without  any  such  assignment  or  grant,  to  continue 
to  reproduce  or  perform  the  work  in  like  manner  as  there- 
tofore subject  to  the  payment,  if  demanded  by  the  author 
within  three  years  after  the  date  at  which  the  right  would 
have  so  expired,  of  such  royalties  to  the  author  as,  failing 
agreement,  may  be  determined  by  arbitration,  or,  where 
the  work  is  incorporated  in  a  collective  work  and  the 
owner  of  the  right  or  interest  is  the  proprietor  of  that 
oollective  work,  without  any  such  payment; 

The  notice  above  referred  to  must  be  given  not  more 
than  one  year  nor  less  than  six  months  before  the  date 
at  which  the  right  would  have  so  expired,  and  must  be 
sent  by  registered  post  to  the  author,  or,  if  he  cannot 
with  reaisonable  diligence  be  found,  advertised  in  the 
London  Gazette  and  in  two  London  newspapers: 
(b)  where  ajiy  person  has,  before  the  twenty-sixth  day  of  July 
nineteen  hundred  and  ten,  taken  any  action  whereby 
he  has  incurred  any  expenditure  or  liability  in  connexion 
with  the  reproduction  or  performance  of  any  work  in  a 
manner  which  at  the  time  was  lawful,  or  for  the  purpose 
of  or  with  a  view  to  the  reproduction  or  performance  of 
a  work  at  a  time  when  such  reproduction  or  performance 
would,  but  for  the  passing  of  this  Act,  have  been  lawful, 
nothing  in  this  section  shall  diminish  or  prejudice  any 
rights  or  interest  arising  from  or  in  connexion  with  such 
action  which  are  subsisting  and  valuable  at  the  said  date, 
unless  the  person  who  by  virtue  of  this  section  becomes 
entitled  to  restrain  such  reproduction  or  performance 
agrees  to  pay  such  compensation  as,  failing  agreement, 
may  be  determined  by  arbitration. 

(2)  For   the  purposes   of  this  section,   the  expression   "author" 
includes  the  legal  personal  representatives  of  a  deceased  author. 

(3)  Subject  to  the  provisions  of  section  nineteen  sub-sections  (7) 
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and  (8)  and  of  section  thirty-three  of  this  Act,  copyright  shall  not 
subsist  in  any  work  made  before  the  commencement  of  this  Act, 
otherwise  than  under,  and  in  accordance  with,  the  provisions  of  this 
section. 

Application  to  British  Possessions. 

25. — (1)  This  Act,  except  such  of  the  provisions  thereof  as  are 
expressly  restricted  to  the  United  Kingdom,  shall  extend  throughout 
His  Majesty's  dominions:  Provided  that  it  shall  not  extend  to  a 
self-governing  dominion,  unless  declared  by  the  Legislature  of  that 
dominion  to  be  in  force  therein  either  without  any  modifications  or 
additions,  or  with  such  modifications  and  additions  relating  exclu- 
sively to  procedure  and  remedies,  or  necessary  to  adapt  this  Act  to 
the  circumstances  of  the  dominion,  as  may  be  enacted  by  such 
Legislature. 

(2)  If  the  Secretary  of  State  certifies  by  notice  published  in  the 
London  Gazette  that  any  self-governing  dominion  has  passed  legis- 
lation under  which  works,  the  authors  whereof  were  at  the  date  of 
the  making  of  the  works  British  subjects  resident  elsewhere  than 
in  the  dominion  or  (not  being  British  subjects)  were  resident  in 
the  parts  of  His  Majesty's  dominions  to  which  this  Act  extends, 
enjoy  within  the  dominion  rights  substantially  identical  with  those 
conferred  by  this  Act,  then,  whilst  such  legislation  continues  in 
force,  the  dominion  shall,  for  the  purposes  of  the  rights  conferred 
by  this  Act,  be  treated  as  if  it  were  a  dominion  to  which  this  Act 
extends;  and  it  shall  be  lawful  for  the  Secretary  of  State  to  give 
such  a  certificate  as  aforesaid,  notwithstanding  that  the  remedies 
for  enforcinig  the  rights,  or  the  reBtrictionB  on  the  importation  of 
copies  of  works,  manufactured  in  a  foreign  country,  under  the  law 
of  the  dominion,  differ  from  those  under  this.  Act. 

26. — (1)  The  Legislature  of  any  self-governing  dominion  may, 
at  any  time,  repeal  all  or  any  of  the  enactments  relating  to  copy- 
right passed  by  Parliament  (including  this  Act)  so  far  as  they  are 
operative  within  that  dominion:  Provided  that  no  such  repeal  shall 
prejudicially  afiect  any  legal  rights  existing  at  the  time  of  the 
repeal,  and  that,  on  this  Act  or  any  part  thereof  being  so  repealed 
by  the  Legislature  of  a  self-governing  dominion,  that  dominion  shall 
cease  to  be  a  dominion  to  which  this  Act  extends. 

(2)  In  any  self-governing  dominion  to  which  this  Act  does  not 
extend,  the  enactments  repealed  by  this  Act  shall,  so  far  as  they 
are  operative  in  that  dominion,  continue  in  force  until  repealed  by 
the  Legislature  of  that  dominion. 

(3)  Where  His  Majesty  in  Council  is  satisfied  that  the  law  of  a 
self-governing  dominion  to  which  this  Act  does  not  extend  provides 
adequate  protection  within  the  dominion  for  the  works  (whether 
published  or  unpublished)  of  authors  who  at  the  time  of  the  making 
of  the  work  were  British  subjects  resident  elsewhere  than  in  that 
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dominion,  His  Majesty  in  Council  may,  for  the  purpose,  of  giving  Appendix  A. 
reciprocal  protection,  direct  that  this  Act,  except  such  parts  (if  any) 
thereof  as  may  be  spiecified  in  the  Order,  and  subject  to  any  condi- 
tions contained  therein,  shall,  within  the  parts  of  His  Majesty's 
dominions  to  which  this  Act  extends,  apply  to  works  the  authors 
whereof  were,  at  the  time  of  the  making  of  the  work,  resident  within 
the  first-mentioned  dominion,  and  to  works  first  published  in  that 
dominion;  but,  save  as  provided  by  such  an  Order,  works  the  authors 
whereof  were  resident  in  a  dominion  to  which  this  Act  does  not 
extend  shall  not,  whether  they  are  British  subjects  or  not,  be  entitled 
to  any  protection  under  this  Act  except  such  protection  as  is  by 
this  Act  conferred  on  works  first  published  within  the  parts  of  His 
Majesty's  dominions  to  which  this  Act  extends: 

Provided  that  no  such  Order  shall  confer  any  rights  within  a 
■self-governing  dominion,  but  the  Governor  in  Council  of  any  self- 
governing  dominion  to  which  this  Act  extends,  may,  by  Order,  confer 
within  that  dominion  the  like  rights  as  His  Majesty  in  Council  is, 
under  the  foregoing  provisions  of  this  sub-section,  authorised  to 
confer  within  other  parts  of  His  Majesty's  dominions. 

For  the  purposes  of  this  sub-section,  the  expression  "  a  dominion 
to  which  this  Act  extends  "  includes  a  dominion  which  is  for  the 
purposes  of  this  Act  to  be  treated  as  if  it  were  a  dominion  to  which 
this  Act  extends. 

27.  Tho  Legislature  of  any  British  possession  to  which  this  Act  Power  of 
extends  may  modify  or  add  to  any  of  the  provisions  of  this  Act  in  o/firitish"^^^ 
its  application  to  the  possession,  but,  except  so  far  as  such  modifi-  possessions 
cations  and  additions  relate  to  procedure  and  remedies,  they  shall  ^g^e^t^^" 
apply  only  to  works  the  authors  whereof  were,  at  the  time  of  the  legislation, 
making  of  the  work,  resident  in  the  possession,  and  to  works  first 
published  in  the  possession. 

28.  His  Majesty  may,  by  Order  in  Council,  extend  this  Act  to  Application  to 
any   territories  under  his  protection  and  to   Cyprus,   and,   on  the 

making  of  any  such  Order,  this  Act  shall,  subject  to  the  provisions 
of  the  Order,  have  effect  as  if  the  territories  to  which  it  applies  or 
Cyprus  were  part  -of  His  Majesty's  dominions  to  which  this  Act 
extends. 

Part  II. — International  Copyright. 
29. — (1)  His  Majesty  may,  by  Order  in  Council,  direct  that  this  Power  to 
Act  (except  such  parts,  if  any,  thereof  as  may  be  specified  in  the  fore^nt'OTta. 
Order)  shall  apply — 

(a)  to  works  first  published  in  a  foreign  country  to  which  the 
Order  relates,  in  like  manner  as  if  they  were  first  published 
within  the  parts  of  His  Majesty's  dominions  to  which  this 
Act  extends; 
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Appendix  A.  (b)  to  literary,  dramatic,  musical,  and  artistic  works,  or  any  class 
thereof,  the  authors  whereof  were  at  the  time  of  the  making 
of  the  work  subjects  or  citizens  of  a  foreign  country  to 
which  the  Order  relates,  in  like  manner  as  if  the  authors 
were  British  subjects; 

(c)  in  respect  of  residence  in  a  foreign  country  to  which  the  Order 
relates,  in  like  manner  as  if  such  residence  were  residence 
in  the  parts  of  His  Majesty's  dominions  to  which  this  Act 
extends; 
and  thereupon,  subject  to  the  provisions  of  this  Part  of  this  Act  and 
of  the  Order,  this  Act  shall  apply  accordingly: 
Provided  that — 

(i)  before  malting  an  Order  in  Council  under  this  section  in 
respect  of   any   foreign  country   (other  than   a  country- 
with  which  His  Majesty  has  entered  into  a  convention 
relating  to  copyright),  His  Majesty  shall  be  satisfied  that 
that   foreign  country   has  made,   or  has   undertaken  to 
make,  such  provisions,  if  any,  as  it  appears  to  His  Majesty 
expedient  to  require  for  the  protection  of  works  entitled 
to  copyright  under  the  provisions  of  Part  I.  of  this  Act; 
(ii)  the  Order  in  Council  may  provide  that  the  term  of  copy- 
right within  such  part  of  His  Majesty's  dominions  as 
aforesaid  shall  not  exceed  that  conferred  by  the  law  of 
the  country  to  which  the  Order  relates; 
(iii)  the  provisions  of  this  Act  as  to  the  delivery  of  copies  of 
books  shaJl  not  apply  to  works  first  published  in  such 
country,  except  so  far  as  is  provided  by  the  Order; 
(iv)  the  Order  in  Council  may  provide  that  the  enjoyment  of 
the  rights  conferred  by  this  Act  shall  be  subject  to  the 
accomplishment    of    such  conditions  and  formalities  (if 
any)  as  may  be  prescribed  by  the  Order; 
(v)  in  applying  the  provision  of  this  Act  as  to  ownership  of 
copyright,  the  Order  in  Council  may  make  such  modifi- 
cations as  appear  necessary  having  regard  to  the  law  of 
the  foreign  country; 
(vi)  in  applying  the  provisions  of  this  Act  as  to  existing  works, 
the  Order  in  Council  may  make  such  modifications  as 
appear  necessary,  and  may  provide  that  nothing  in  those 
provisions  as  so  applied  shall  be  construed  as  reviving 
any  right  of  preventing  the  production  or  importation  of 
any  translation  in  any  case  where  the  right  has  ceased 
49  &  50  Vict  ^y  ^irtu6  of  section  five  of  the  International  Copyright 

c.  33.  '  Act,  1886. 

(2)  An  Order  in  Council  under  this  section  may  extend  to  all  the 
several  countries  named  or  described  therein. 


posseeBions. 
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30.— (1)  An  Order  in  Council  under  this  Part  of  this  Act  shall   Appendix  A. 
apply  to  all  His  Majesty's  dominions  to  which  this  Act  extends  Application 
except  self-governing  dominions  and  any  other  possessions  specified  of  Part  II. 
in  the  Order  with  respect  to  which  it  appears  to  His  Majesty  expe- 
dient that  the  Order  should  not  apply. 

(2)  The  Governor  in  Council  of  any  self-governing  dominion  to 
which  this  Act  extends  may,  as  respects  that  dominion,  make  the 
like  orders  as  under  this  Part  of  this  Act  His  Majesty  in  Counciil 
is  authorised  to  make  with  respect  to  His  Majesty's  dominions  other 
than  self-governing  dominions,  and  the  provisions  of  this  Part  of 
this  Act  shall,  vnth  the  necessary  modifications,  apply  accordingly. 

(3)  Where  it  appears  to  His  Majesty  expedient  to  except  from 
the  provisions  of  any  Order  any  part  of  his  dominions  not  being  a 
self-governing  dominion,  it  shall  be  lawful  for  His  Majesty  by  the 
same  or  any  other  Order  in  Council  to  declare  that  such  Order  and 
this  Part  of  this  Act  shall  not,  and  the  same  shall  not,  apply  to 
such  part,  except  so  far  as  is  necessary  for  preventing  any  prejudice 
to  any  rights  acquired  previously  to  the  date  of  such  Order. 

Part  III. — Supplemental  Provisions. 
31.  No  person  shall  be  entitled  to  copyright  or  any  similar  right  Abrogation 
in  any  literary,  dramatic,  musical,  or  artistic  work,  whether  pub-  u''°'^!?!t^ 
lished  or  unpublished,  otherwise  than  under  and  in  accordance  with 
the  provisions  of  this  Act,  or  of  any  other  statutory  enactment  for 
the  time  being  in  force,  but  nothing  in  this  section  shall  be  construed 
as  abrogating  any  right  or  jurisdiction  to  restrain  a  breach  of  trust 
or  confidence. 

32. — (1)  His  Majesty  in  Council  may  make  Orders  for  altering,  Provisions  as 
revoking,  or  varying  any  Order  in  Council  made  under  this  Act,  or  !?  0™ers  in 
under  any  enactments  repealed  by  this  Act,  but  any  Order  made 
under  this  section  shall  not  affect  prejudicially  any  rights  or  inte- 
rests acquired  or  accrued  at  the  date  when  the  Order  comes  into 
operation,  and  shall  provide  for  the  protection  of  such  rights  and 
interests . 

(2) '  Every  Order  in  Council  made  under  this  Act  shall  be  pub- 
lishe<l  in  the  London  Gazette  and  shall  be  laid  before  both  Houses 
of  Parliament  as  soon  as  may  be  after  it  is  made,  and  shall  have 
effect  as  if  enacted  in  this  Act. 

33.  Nothing  in  this  Act  shall  deprive  any  of  the  universities  and  Saving  of 
colleges  mentioned  in  the  Copyright  Act,   1775,  of  any  copyright  copyright, 
they  already  possess  under  that  Act,  but  the  remedies  and  penalties  15  Geo.  3, 
for  infringement  of  any  such  copyright  shall  be  under  this  Act  and  "■  ^3- 
not  under  that  Act. 

34.  There  shall  continue  to  be  charged  on,  and  paid  out  of,  the  Saving  of 

°  ^  compensation  to 

Consolidated  Fund  of  the  United  Kingdom  such  annual  compensation  certain  libraries, 
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Api'Endix  a.  as  was  immediately  before  the  commencement  of  this  Act  payable 
in  pursuance  of  any  Act  as  compensation  to  a  library  for  the  loss 
of  the  right  to  receive  gratuitous  copies  of  books: 

Provided  that  this  compensation  shall  not  be  paid  to  a  library 
in  any  year,  unless  the  Treasury  are  satisfied  that  the  compensation 
for  the  previous  year  has  been  applied  in  the  purchase  of  books 
for  the  use  of  and  to  be  preserved  in  the  library. 

Interpreta-  35. — (1)  In  this  Act,  unless  the  context  otherwise  requires, — 

"  Literary  work  "  includes  maps,  charts,  plans,  tables,  and  com- 
pilations; 

"  Dramatic  work "  includes  any  piece  for  recitation,  choreo- 
graphic work  or  entertainment  in  dumb  show,  the  scenic 
arrangement  or  acting  form  of  which  is  fixed  in  writing  or 
otherwise,  and  any  cinematograph  production  where  the 
arrangement  or  acting  form  or  the  combination  of  incidents 
represented  give  the  work  an  original  character; 

"  Artistic  work  "  includes  works  of  painting,  drawing,  sculpture 
and  artistic  craftsmanship,  and  architectural  works  of  art 
and  engravings  and  photographs; 

"Work  of  sculpture"  includes  oasts  and  models; 

"Architectural  work  of  art"  means  any  building  or  structure 
having  an  artistic  character  or  design,  in  respect  of  such 
character  or  design,  or  any  model  for  such  building  or 
structure,  provided  that  the  protection  afforded  by  this  Act 
shall  be  confined  to  the  artistic  character  and  design,  and 
shall  not  extend  to  processes  or  methods  of  construction; 

"  Engravings  "  include  etchings,  lithographs,  wood-cuts,  prints, 
and  other  similar  works,  not  being  photographs; 

"  Photograph "  includes  photo-lithograph  and  any  work  pro- 
duced by  any  process  analogous  to  photography; 

"  Cinematograph  "  includes  any  work  produced  by  any  process 
analogous  to  cinematography; 

"Collective  work"  means — 

(a)  an  encyclopaedia,  dictionary,  year  book,  or  similar  work; 

(b)  a  newspaper,  review,  magazine,  or  similar  periodical;  and 
(e)  any  work  written  in  distinct  parts  by  different  authors, 

or  in  which  works  or  parts  of  works  of  different 
authors  are  incorporated; 

"  Infringing,"  when  applied  to  a  copy  of  a  work  in  which  copy- 
right sub&isits,  means  any  copy,  including  any  colourable 
imitation,  made,  or  imported  in  contravention  of  the  pro- 
visions of  this  Act; 

"  Performance "  means  any  acoustic  representation  of  a  work 
and  any  visual  representation  of  any  dramatic  action  in  a 
work,  including  such  a  representation  made  by  means  of 
any  mechanical  instrument; 
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"  Delivery,"  in  relation  to  a  lecture,  includes  delivery  by  means  Appendix  A. 
of  any  meelianical  instrument; 

"  Plate "  includes  any  stereotype  or  other  plate,  stone,  block, 
mould,  matrix,  transfer,  or  negative  used  or  intended  to 
be  used  for  printing  or  reproducing  copies  of  any  -work, 
and  any  matrix  or  other  appliance  by  which  records,  per- 
forated rolls  or  other  contrivances  for  the  acoustic  repre- 
sentation of  the  work  are  or  are  inteaded  to  be  made; 

"Lecture"  includes  address,  speech,  and  sermon; 

"  Self-governing  dominion "  means  the  Dominion  of  Canada, 
the  Commonwealth  of  Australia,  the  Dominion  of  New 
Zealand,  the  Union  of  South  Africa,  and  Newfoundland. 

(2)  For  the  purposes  of  this  Act  (other  than  those  relating  to 
infringements  of  copyright),  a  work  shall  not  be  deemed  to  be 
published  or  perfowned  in  pubiio,  and  a  lecture  shall  not  be  deemed 
to  be  delivered  in  public,  if  published,  performed  in  public,  or 
delivered  in  public,  without  the  oonsent  or  acquiescence  of  the  author, 
his  executors  administrators  ox  assigns. 

(3)  For  the  purposes  of  this  Act,  a  work  shall  be  deemed  to  be 
first  published  within  the  parts  of  His  Majesty's  dominions  to  which 
this  Act  extends,  notwithstanding  that  it  has  been  published  simul- 
taneously in  some  other  place,  unless  the  publication  in  such  parts 
of  His  Majesty's  dominions  as  aforesaid  is  colourable  only  and  is 
not  intended  to  satisfy  the  reasonable  requirements  of  the  public, 
and  a  work  shall  be  deemed  to  be  published  simultaneously  in  two 
places  if  the  time  between  the  publication  in  'one  such  place  and 
the  publication  in  the  other  place  does  not  exceed  fourteen  days, 
or  such  longer  period  as  may,  for  the  time  being,  be  fixed  by  Order 
in  Council. 

(4)  Where,  in  the  case  of  an  unjiublished  work,  the  making  of 
a  work  has  extended  over  a  considerable  period,  the  conditions  of 
this  Act  conferring  copyright  shall  be  deemed  to  have  been  complied 
with,  if  the  author  was,  during  any  substantial  part  of  that  period, 
a  British  subject  or  a  resident  within  the  'parts  of  His  Majesty's 
dominions  to  which  this  Act  extends. 

(5)  For  the  purposes  of  the  provisions  of  this  Act  as  to  residence, 
an  author  of  a  work  shall  be  deemed  to  be  a  resident  in  the  parts  of 
His  Majesty's  dominions  to  which  this  Act  extends  if  he  is  domiciled 
within  any  such  part. 

36.  Subject  to  the  provisions  of  this  Act,  the  enactments  men-  Repeal, 
tioned  in  the  Second  'Schedule  to  this  Act  are  hereby  repealed  to 
the  extent  specified  in  the  third  column  of  that  schedule: 

Provided  that  this  repeal  shall  not  take  effect  in  any  part  of 
His  Majesty's  dominions  until  this  Act  comes  into  operation  in  that 

part. 

38 
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Appendix  A. 

Short  title 
and  com- 
mencement. 


37. — (1)  This  Act  may  be  cited  as  the  Copyright  Act,  1911. 
(2)  This  Act  shall  come  into  operation — 

(a)  in  the  United  Kingdom,  on  the  first  day  of  July  nineteen 

hundred  and  twelve  or  such  earlier  date  as  may  be  fixed 
by  Order  in  Council; 

(b)  in  a  self-governing  dominion  to  which  this  Act  extends, 

at  such  date  as  may  be  fixed  by  the  Legislature  of  that 
dominion;  * 

(c)  in  the  Channel  Islands,  at  such  date  as  may  be  fixed  by 

the  States  of  those  islands  respectively; 

(d)  in  any  other  British  possession  to  which  this  Act  extends, 

on   the  proclamation   thereof  within  the   possession   by 
the  Grovernor. 


Section  24. 


SCHEDULES. 

FIRST  SCHEDULE. 
Existing  Rights. 


Existing  Eight. 


Substituted  Right. 


(a)  In  the  case  of  Works  other  than  Dramatic  and  Musical  Works. 
Copyright , . . .  |  Copyright  as  defined  by  this  Act  («). 

(b)  In  the  case  of  Mmical  and  Dramatic  Works. 


Both  copyright  and  performing  right . 
Copyright,  but  not  performing  right  . 

Performing  right,  but  not  copyright  . 


Copyright  as  defined  by  this  Act  (a). 

Copyright  as  defined  by  this  Act,  except 
the  sole  right  to  perform  the  work  or 
any  substantial  part  thereof  in  public. 

The  sole  right  to  perform  the  work  in 
public,  but  none  of  the  other  rights 
comprised  in  copyright  as  defined  by 
this  Act. 


For  the  purposes  of  this  Schedule  the  following  expressions,  where  used 
in  the  first  column  thereof,  have  the  following  meanings: — 

"  Copyright,"  in  the  case  of  a  work  which  according  to  the  law  in  force 
immediately  before  the  commencement  of  this  Act  has  not  been  published 
before  that  date  and  statutory  copyright  wherein  depends  on  publica- 
tion, includes  the  right  at  common  law  (if  any)  to  restrain  publication 
or  other  dealing  with  the  work; 

"  Performing  right,"  in  the  case  of  a  work  which  has  not  been  performed  in 
public  before  the  commencement  of  this  Act,  includes  the  right  at 
common  law  (if  any)  to  restrain  the  performance  thereof  in  public. 

(«)  In  the  case  of  an  essay,  article,  or  portion  forming  part  of  and  first 
published  in  a  review,  magazine,  or  other  periodical  or  work  of  a  like  nature, 
the  right  shall  be  subject  to  any  right  of  publishing  the  essay,  article,  or  portion 
in  a  separate  form  to  which  the  author  is  entitled  at  the  commencement  of  this 
Act,  or  would,  if  this  Act  had  not  been  passed,  have  become  entitled  under 
sect.  18  of  the  Copyright  Act,  1842. 
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Enactments  Repealed. 
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Session  and  Chapter, 

8  Geo.  2,  0.  13 

7  Geo.  3,  v;.  38 

15  Geo.  3,  u.  53  . . 
17  Geo.  3,  u.  57  . . 
54  Geo.  3,  u.  56  . . 
3  &  4  Will.  4,  0.  15. 

5  &  6  Will.  4,  0.  65. 

6  &  7  "Will.  4,  0.  59. 
6&7WiU.  4,  c.  110. 
5  &  6  Vict.  c.  45   . . 

7  cfe  8  Vict.  c.  12  . . 
10  &  11  Viot.  0.  96. 
15  &  16  Viot.  c.  12  . 
25  &  26  Vict.  c.  68  . 


38  &  39  Vict.  u.  12  . 

39  &  40  Vict.  c.  36  . 

45  &  46  Viot.  u.  40  . 
49  &  50  Vict.  c.  33  . 

51  &  52  Viot.  c.  17  . 

52  &  63  Vict.  0.  42  . 


Short  Title. 


The  Engraving  Copyright  Act, 

1734. 
The  Engraving  Copyright  Act, 

1767. 
The  Copyright  Act,  1775 

The  Prints  Copyright  Act,  1777 

The   Sculpture   Copyright  Act, 

1814. 
The   Dramatic   Copyright  Act, 

1833. 
The    Lectures   Copyright    Act, 

1835. 
The     Prints     and     Engravings 

Copyright  (Ireland)  Act,  1836. 
The  Copyright  Act,  1836 

The  Copyright  Act,  1842 


The     International     Copyright 

Act,  1844. 
The    Colonial    Copyright   Act, 

1847. 
The     International     Copyright 

Act,  1852. 
The  Fine  Arts  Copyright  Act, 

1862. 


The     International     Copyright 
Act,  1875. 

The  Customs  Consolidation  Act, 
1876. 


The  Copyright  (Musical   Com- 
positions) Act,  1882. 

The     International    Copyright 
Act,  1886. 

The   Copyright  (Musical  Com- 
positions) Act,  1888. 


Extent  of  Repeal. 

The  whole  Act. 

The  whole  Act. 

The  whole  Act. 

The  whole  Act. 

The  whole  Act. 

The  whole  Act. 

The  whole  Act. 

The  whole  Act. 

The  whole  Act. 

The  whole  Act. 

The  whole  Act. 

The  whole  Act. 

The  whole  Act. 

Sections  one  to  six.  In  sec- 
tion eight  the  words  ' '  and 
"  pursuant  to  any  Act  for 
"  the  protection  of  copy- 
"  right  engravings,"  and 
"  and  in  any  such  Act  as 
' '  aforesaid. ' '  Sections  nine 
to  twelve. 

The  whole  Act. 


Section  forty  -  two,  from 
"  Bookswherein"  to  "such 
copyright  will  expire." 
Sections  forty-four,  forty- 
five,  and  one  hundred  and 
fifty-two. 

The  whole  Act. 


The  whole  Act. 
The  whole  Act. 


The  Kevenue  Act,  1 8 


1  Section   one,   from   "  Books 
;     first    published"    to    "as 
provided  in  that  section." 
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Session  and  Chapter. 


6Edw.  7,  0.  36.. 


Short  Title. 


The    Musical    Copyright    Act, 
1906. 


Extent  of  Bepeal. 


In  section  three  the  words 
' '  and  which  has  been  re- 
' '  gistered  in  accordance 
"  with  the  provisions  of 
"  the  Copyright  Act,  1842, 
"or  of  the  International 
"  Copyright  Act,  1844, 
"  which  registration  may 
' '  be  efiected  notwith- 
"  standing  anything  in  the 
"  International  Copyright 
"Act,  1886." 


25  &  26  Vict 
c.  68. 


Penalties  on 
fraudulent 
productions 
and  Bales. 


THE  FINE  AETS  COPYEIGHT  ACT,  1862. 
25  &  26  Vict.   c.   68. 

An  Act  for  amending'  the  Law  relating  to  Copyright  in  WorJcs  of 
the  Fine  Arts,  and  for  repressing  the  Commission  of  Fraud  in 
the  Production  and  Sale  of  such  Works.        [29th  July,  1862. 

Whereas  by  law,  as  now  established,  the  authors  of  paintings, 
drawings  and  photographs  have  no  copyright  in  such  their  works,  and 
it  is  expedient  that  'the  law  should  in  that  respect  be  amended;  Be  it 
therefore  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  autho- 
rity of  the  same,  as  follows: — 

[Sects.  1 — 6  are  repealed  by  the  Copyright  Act,  1911. J 

7.  No  person  shall  do  or  cause  to  be  done  any  or  either  of  the 
following  acts;  that  is  to  say. 

First,  no  person  shall  fraudulently  sign  or  otherwise  affix,  or 
fraudulently  cause  to  be  signed  or  otherwise  affixed,  to  or  upon  any 
painting,  drawing,  or  photograph,  or  the  negative  thereof,  any  name, 
initials,  or  monogram: 

Secondly,  no  person  shall  fraudulently  sell,  publish,  exhibit,  or 
dispose  of,  or  offer  for  sale,  exhibition,  or  distribution,  any  painting, 
drawing,  or  photograph,  or  negative  of  a  photograph,  having  thereon 
the  name,  initials,  or  monogram  of  a  person  who  did  not  execute  or 
make  such  work: 

Thirdly,  no  person  shall  fraudulently  utter,  dispose  of,  or  put  off, 
or  cause  to  be  uttered  or  disposed  of,  any  copy  or  colourable  imitation 
of  any  painting,  drawing,  or  photograph,  or  negative  of  a  photograph, 
whether  there  shall  be  subsisting  copyright  therein  or  not,  as  having 
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been  made  or  executed  by  the  author  or  maker  of  the  original  work  Appendix  A. 
from  which  such  copy  or  imitation  shall  have  been  taken: 

Fourthly,  where  the  author  or  maker  of  any  painting,  drawing,  or 
photograph,  or  negative  of  a  photograph,  made  either  before  or  after 
the  passing  of  this  Act,  shall  have  sold  or  otherwise  parted  with  the 
possession  of  such  work,  if  any  alteration  shall  afterwards  be  made 
therein  by  any  other  person,  by  addition  or  otherwise,  no  person  shall 
be  at  liberty  during  the  life  of  the  author  or  maker  of  such  work, 
without  his  oonsient,  to  make  or  knowingly  to  sell  or  publish,  or  offeir 
for  sale,  such  work  or  any  copies  of  such  work  so  altered  as  aforesaid, 
or  of  any  part  thereof,  as  or  for  the  unaltered  work  of  such  author  or 
maker: 

Every  offender  under  this  section  shall,  upon  conviction,  forfeit  Penalties, 
to  the  person  aggrieved  a  sum  not  exceeding  Ten  Pounds,  or  not 
exceeding  double  the  full  price,  if  any,  at  which  all  such  copies, 
engravings,  imitations,  or  altered  works  shall  have  been  sold  or 
offered  for  sale;  and  all  such  copies,  engravings,  imitations,  or  altered 
works  shall  be  forfeited  to  the  person,  or  the  assigns  or  legal  repre- 
sentatives of  the  person,  whose  name,  initials,  or  monogram  shall 
be  so  fraudulently  signed  or  affixed  thereto,  or  to  whom  such  spurious 
or  altered  work  shall  be  so  fraudulently  or  falsely  ascribed  as  afore- 
said: Provided  always,  that  the  penalties  imposed  by  this  section 
shall  not  be  incurred  unless  the  person  whose  name,  initials,  or  mono- 
gram shall  be  so  fraudulently  signed  or  affixed,  or  to  whom  such 
Spurious  or  altered  work  shall  be  so  fraudulently  or  falsely  ascribed 
as  aforesaid,  shall  have  been  living  at  or  within  twenty  years  next 
before  the  time  when  the  oSence  may  have  been  committed. 

8.  All  pecuniary  penalties  which  shall  be  incurred,  and  all  such  Recovery  of 
unlawful  copies,  imitations,  and  all  other  effects  and  things  as  shall  penalties^ 
have  been  forfeited  by  offenders,  pursuant  to  this  Act  [and  pur-  TV'ordsin 
suant  to  any  Act  for  the  protection,  of  copyright  engravings],  may  brackets  and 
be  recovered  by  the  person  hereinbefore  [and  in  any  such  Act  as  pealed  by 
aforesaid]  empowered  to  recover  the  same  respectively,  and  herein-  Copyright 
after  called  the  complainant  or  the  complainer,  as  follows: —  ' 

In  England  and  Ireland,  either  by  action  against  the  party  offend- 
ing, or  by  summary  proceeding  before  any  two  justices  having  juris- 
diction where  the  party  offending  resides: 

In  Scotland  by  action  before  the  Court  of  Session  in  ordinary  form, 
or  by  summary  action  before  the  sheriff  of  the  county  where  the 
offence  may  be  committed  or  the  offender  resides,  *  *  *  and 
any  judgment  so  to  be  pronounced  by  the  sheriff  in  such  summary 
application  shall  be  final  and  conclusive,  and  not  subject  to  review 
by  [advocation,]  suspension,  reduction,  or  otherwise. 

[Sects.  9—12  repealed  by  the  Copyright  Act.  1911. J 
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THE  CUSTOMS  CONSOLIDATION  ACT,  1876. 
39  &  40  Vict.  c.  36. 


39  &  40  Vict.    An  Act  to  kxmsolidate  the  Customs  Lam>s. 
0. 36.  ......... 


[24^1  July,  1876. 
*  * 


ProMbitions 
and  restric- 
tions. 


As  TO  THE  Importation,  Prohibition,  Entry,  Examination, 

Landing,  and  Warehousing  oe  Goods. 

******* 

42.  The  goods  enumerated  and  described  in  the  following  table 
of  prohibitions  and  restrictions  inwards  are  hereby  prohibited  to  be 
imported  or  brought  into  the  United  Kingdom,  save  as  thereby 
excepted,  and  if  any  goods  so  enumerated  and  described  shall  be 
imported  or  brought  into  the  United  Kingdom  contrary  to  the  pro- 
hibitions or  restrictions  contained  therein,  such  goods  shall  be 
forfeited,  and  may  be  destroyed  or  otherwise  disposed  of  as  the  Com- 
missioners of  Customs  may  direct. 


Customs  Acts 
to  extend  to 
British  pos- 
sessions 
abroad,  except 
where 
otherwise 
provided  for. 


A  Table  of  Prohibitions  and  Restrictions  Inwards. 

Goods  Prohibited  to  be  Imported. 

[Books  wherein  the  copyright  shall  be  first  subsisting,  first  com- 
posed, or  written  or  printed,  in  the  United  Kingdom,  and  printed 
or  reprinted  in  any  other  country,  as  to  which  the  proprietor  of  such 
copyright  or  his  agent  shall  have  given  to  the  Commissioners  of 
Customs  a  notice  in  writing,  duly  declared,  that  such  copyright  sub- 
such  notice  also  stating  when  such  copyright  will  expire']  (a) . 


Indecent  or  obscene  prints,  paintings,  photographs,  books,  cards, 

lithographic  or  other  engravings,  or  any  other  indecent  or  obscene 

articles. 

[Sects.  44  and  45  are  repealed  by  the  Copyright  Act,  1911.] 
******* 

151.  The  Customs  Acts  shall  extend  to  and  be  of  full  force  and 
effect  in  the  several  British  possessions  abroad,  except  where  other- 
wise expressly  provided  for  by  the  said  Acts,  or  limited  by  express 
reference  to  the  United  Kingdom  or  the  Channel  Islands,  and  except 
also  as  to  any  such  possession  as  shall  by  local  Act  or  ordinance  have 
provided,  or  may  hereafter,  with  the  sanction  and  approbation  of 
Her  Majesty  and  her  successors,  make  entire  provision  for  the  man- 
agement and  regulation  of  the  Customs  of  any  such  possession,  or 
make  in  like  manner  express  provisions  in  lieu  or  variation  of  any 
of  the  clauses  of  the  said  Act  for  the  purposes  of  such  possession. 

[Sect.  152  repealed  by  the  Copyright  Act,  1911.] 


(as)  Repealed  by  Copyright  Act,  1911 ;  but  see  sect.  14  of  Act  of  1911. 
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THE  MUSICAL  (SUMMARY  PEOCEEDINGS)  COPYRIGHT 

ACT,  1902. 
2  Edw.  7,  c.  15. 

An  Act  to  amend  the  Law  relating  to  Musical  Copyright.  2  Edw.  7, 

[22nd  July,  1902.       <=■  ^^■ 

Be  it  enacted  by  the  King's  most  Excellent  Majesty,  by  and  witli 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  autho- 
rity of  the  same,  as  follows: — 

1.  A  Court  of  summary  jurisdiction,  upon  the  application  of  the  Seizure,  &c. 
owner  of  the  copyright  in  any  musical  work,  may  act  as  follows:   of  pirated- 
If  satisfied  by  evidence  that  there  is  reasonable  ground  for  believing 

that  pirated  copies  of  such  musical  work  are  being  hawked,  carried 
about,  sold  Or  offered  for  sale,  may,  by  order,  authorise  a  constable 
to  seize  such  copies  without  warrant  and  to  bring  them  before  the 
Court,  and  the  Court,  on  proof  that  the  copies  are  pirated,  may  order 
them  to  be  destroyed,  or  to  be  delivered  up  to  the  owner  of  the  copy- 
right if  he  makes  application  for  that  delivery. 

2.  If  any  person  shall  hawk,  carry  abouit,  sell  or  offer  for  sale  any  Power  to 
pirated  copy  of  any  musical  work,  every  such  pirated  copy  may  be  ^^^^  copies 
seized  by  any  constable  without  warrant,  on  the  request  in  writing 

of  the  apparent  owner  of  the  copyright  in  such  work,  or  of  his  agent 
thereto  authorised  in  writing,  and  at  the  risk  of  such  owner. 

3.  "Musical  copyright"  means  the  exclusive  right  of  the  owner  Definitions, 
of  such  copyright  under  the  Copyright  Acts  in  force  for  the  time 

being  to  do  or  to  authorise  another  person  to  do  all  or  any  of  the 
following  things  in  respect  of  a  musical  work: — 

(1)  To  make  copies  by  writing  or  otherwise  of  such  musical  work. 

(2)  To  abridge  such  musical  work. 

(3)  To  make  any  new  adaptation,  arrangement,  or  setting  of  such 

musical  work,  or  of  the  melody  thereof,  in  any  notation  or 
system. 
"  Musical  work  "  means  any  combination  of  melody  and  harmony, 
or  either  of  them,  printed,  reduced  to  writing,  or  otherwise  graphically 
produced  or  reproduced. 

"  Pirated  musical  work"  means  any  musical  work  written,  printed, 
or  otherwise  reproduced,  without  the  consent  lawfully  given  by  the 
owner  of  the  copyright  in  such  musical  work. 

4.  This  Act  may  be  cited  as  the  Musical  (Summary  Proceedings)  short  title 
Copyright  Act,  1902,  and  shall  come  into  operation  on  the  first  day  of  and  com- 
October,  One  thousand  nine  hundred  and  two,  and  shall  apply  only 
to  the  United  Kingdom. 
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Penalty  for 
being  in 
possession 
of  pirated 
music. 


Constable 
may  take 
into  custody 
■vnthout 
warrant. 


MUSICAL  COPYEIGHT  ACT,  1906. 
6  Edw.  7,  c.  36. 

An  Act  to  amend  the  law  relating  to  Musical  Copyright. 

[4th  August,  1906. 

Be  it  eniacted  by  the  King's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  autho- 
rity of  the  same,  as  follows: — 

1. — (1)  Every  person  who  prints,  reproduces,  or  sells,  or  exposes, 
offers,  or  has  in  his  possession  for  sale,  any  pirated  copies  of  any 
musical  work,  or  has  in  his  possession  any  plates  for  the  purpose 
of  printing  or  reproducing  pirated  copies  of  any  musical  work,  shall 
(unless  he  shows  that  he  acted  innocently)  be  guilty  of  an  offence 
punishable  on  summary  conviction,  and  shall  be  liable  to  a  fine  not 
exceeding  five  pounds,  and  on  a  second  or  subsequent  conviction  to 
imprisonment  with  or  without  hard  labour  for  a  term  not  exceeding 
two  months,  or  to  a  fine  not  exceeding  ten  pounds:  Provided  that 
a  person  convicted  of  an  offence  under  this  Act  who  has  not  pre- 
viously been  convicted  of  such  an  offence,  and  who  proves  that  the 
copies  of  the  musical  work  in  respect  of  which  the  offence  was  com- 
mitted had  printed  on  the  title  page  thereof  a  name  and  address 
purporting  to  be  that  of  the  printer  or  publisher,  shall  not  be  liable 
to  any  penalty  under  this  Act  unless  it  is  proved  that  the  copies  were 
to  his  knowledge  pirated  copies. 

(2)  Any  constable  may  take  into  custody  without  warrant  any 
person  who  in  any  street  or  public  place  sells  or  exposes,  offers,  or 
has  in  his  piossessio-n  for  Bale  any  pirated  copies  of  any  such  musical 
work  as  may  be  specified  in  any  general  written  authority  addressed 
to  the  chief  officer  of  police,  and  signed  by  the  apparent  owner  of  the 
copyright  in  such  work  or  his  agent  thereto  authorised  in  writing, 
requesting  the  arrest,  at  the  risk  of  such  owner,  of  aU  persons  found 
committing  offences  under  this  section  in  respect  to  such  work,  or 
who  offers  for  sale  any  pirated  copies  of  any  such  specified  musical 
work  by  personal  canvass  or  by  personally  delivering  advertisements 
or  circulars. 

(3)  A  copy  of  every  written  authority  addressed  to  a  chief  officer 
of  police  under  this  section  shall  be  open  to  inspection  at  all  reason- 
able hours  by  any  person  without  payment  of  any  fee,  and  any 
person  may  take  copies  of  or  make  extracts  from  any  such  authority. 

(4)  Any  person  aggrieved  by  a  summary  conviction  under  this 
section  may  in   England   or  Ireland  appeal  to  a  Court  of  quarter 
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"sessions,  and  in  Scotland  under  and  in  terms  of  the  Summary  Pro-   Appenptx  A. 
secutions  Appeals  (Scotland)  Act,  1875.  38  &  39  Vict. 

2. — (1)  If  a  Court  of  summary  jurisdiction  is  satisfied  by  informa-  tj ;„>,<.  „f  gut™- 
tion  on   oath  that  there  is  reasonable  ground  for  suspecting  that  by  police  for 
an  offence  against  this  Act  is  being  committed  on  any  premises,  the  ^f  ^g*^°" 
Court  may  gnant  a  search  warrant  authorising  the  constable  named 
therein  to  enter  the  premises  between  the  hours  of  six  of  the  clock 
in  the  morning  and  nine  of  the  clock  in  the  evening,  and,  if  neces- 
sary, to  use  force  for  making  such  entry,  whether  by  breaking  open 
doors  or  otherwise,  and  to  seize  any  copies  of  any  musical  work  or 
any  plates  in  respect  of  which  he  has  reasonable  ground  for  suspecting 
that  an  offence  against  this  Act  is  being  committed. 

(2)  All  copies  of  any  musical  work  and  plates  seized  under  this 
section  shall  be  brought  before  a  Court  of  summary  jurisdiction, 
and  if  proved  to  be  pirated  copies  or  plates  intended  to  be  used  for 
the  printing  or  reproduction  of  pirated  copies  shall  be  forfeited  and 
destroyed  or  otherwise  dealt  with  as  the  Court  think  fit. 

3.   In  this  Act —  Definitions  : 

The  expression  "pirated  copies"  means  any  copies  of  any  musical  "'Pirated 
work  written,  printed,  or  otherwise  reproduced  without  the 
consent  lawfully  given  by  the  owner  of  the  copyright  in  such 
musical  work: 

The  expression  "musical  work"  means  a  musical  work  in  which   "Musical 
there  is  a  subsisting  copyright,  [and  which  has  been  regis-  ^°^  " 
tered  in  accordance  with  the  provisions  of' the  Copyright  Act, 
1842,  or  of    the    International    Copyright  Act,   1844,  which 
registration  may  be  efected  notwithstanding  anything  in  the 
Internatiomial  Copyright  Act,  1886: J 

The  expressioii  "  plates  '  includes  any  stereotype  or  other  plates,  "Plates." 
stones,  matrices,  transfers,  or  negatives  used  or  intended  to 
be  used  for  printing  or  reproducing  copies  of  any  musical 
work:  Provided  that  the  expressions  "pirated  copies"  and 
"  plates  "  shall  not,  for  the  purposes  of  this  Act,  be  deemed 
to  include  perforated  music  rolls  used  for  playing  mechanical 
instruments,  or  records  used  for  the  reproduction  of  sound 
waves,  or  the  matrices  or  other  appliances  by  which  such  rolls 
or  records  respectively  are  made: 

The  expression  "  chief  officer  of  police  "—  "f^^'lf  °^°^ 

(a)  with  respect  to  the  City  of  London,  means  the  Com- 
missioner of  City  Police; 

(h)  elsewhere  in  England  has  the  same  meaning  as  in  the 

^    ''  53  &  54  Vict. 

Police  Act,  1890;  c.  45. 

( o)  in  Scotland    has    the    same  meaning  as  in  the  Police  63  &  54  Vict. 
(Scotland)  Act,  1890;  "•  "• 
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"  Court  of 

summary 

jurisdiotion.' 


Short  title. 


(d)  in  the  police  district  of  Dublin  metropolis  means  either 
of  the  Commissioners  of  Police  for  the  said  district; 

(e)  elsewhere  in  Ireland  means   the  District  Inspector  of 
the  Eoyal  Irish  Constabulary: 

The  expression  "  Court  of  summary  jurisdiction  "  in  Scotland  means 
the  sheriff  or  any  magistrate  of  any  royal,  parliamentary,  or 
police  burgh  officiating  under  the  provisions  of  any  local  or 
general  police  Act. 

4.  This  Act  may  be  cited  as  the  Musical  Copyright  Act,  1906. 
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INTERNATIONAL    TREATIES    AND 
CONVENTIONS. 


EEVISED  BERNE  CONVENTION,  1908(a). 

Convention  for  the  purpose  of  revising  the  Convention  of  Berne  of 
the  9th  September,  1886,  the  Additional  Article  and  '  the  Final 
Proiboool  attached  to,  the  same  Convention,  and  the  Additional  Act 
and  the  Interpretative  Declaration  of  Paris  of  the  4th  May,  1896; 
made  on  the  13th  day  of  November,  1908,  between  His  Majesty  the 
King  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  Emperor 
of  India;  His  Majesty  the  German  Emperor,  King  of  Prussia;  His 
Majesty  the  King  of  the  Belgians;  His  Majesty  the  King  of  Den- 
mark; His  Majesty  the  Kingof  Spain;  the  President  of  the  French 
Republic;  His  Majesty  the  King  of  Italy;  His  Majesty  the  Emperor 
of  Japan;  the  President  of  the  Republic  of  Liberia;  His  Royal 
Highness  the  Grand  Duke  of  Luxemburg,  Duke  of  Nassau;  His 
Serene  Highness  the  Prince  of  Monaco;  His  Majesty  the  King  of 
Norway;  His  Majesty  the  King  of  Sweden;  the  Federal  Council  of 
the  Swiss  Confederation;   His  Highness  the  Bey  of  Tunis. 

[The  following  is  an  English  translation  of  the  Convention,  with 
the  omission  of  the  formal  beginning  and  end. J 

Art.  1.  The  Contracting  States  are  constituted  into  a  Union  for 
the  protection  of  the  rights  of  authors  over  their  literary  and  artistic 
works. 

Art.  2.  The  expression  "literary  and  artistic  works"  shall  include 
any  production  in  the  literary,  scientific  or  artistic  domain,  whatever 
may  be  the  mode  or  form  of  its  reproduction,  such  as  books, 
pamphlets,  and  other  writings ;  dramatic  or  dramatico-musical  works, 
choreographic  works  and  entertainments  in  dumb  show,  the  acting 
form  of  which  is  fixed  in  writing  or  otherwise;  musical  compositions 
with  or  without  words;  works  of  drawing,  painting,  architecture, 
sculpture,  engraving  and  lithography;  illustrations,  geographical 
charts;  plans,  sketches,  and  plastic  works  relative  to  geography, 
topography,  architecture  or  science. 

Translations,  adaptations,  arrangements  of  music  and  other  re-' 
productions  in  an  altered  form  of  a  literary  or  artistic  work  as  well 

(a)  Sometimes  called  the  "Berlin  Convention." 
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Appendix  B.  as  collections  of  different  works,  shall  be  protected  as  original  -works 
without  prejudice  to  the  rights  of  the  author  of  the  original  work. 

The  contracting  countries  shall  be  bound  to  make  provision  for 
the  protection  of  the  above-mentioned  works. 

Works  of  art  applied  to  industrial  purposes  shall  be  protected  so 
far  as  the  domestic  legislation  of  each  country  allows. 

Art.  3.  The  present  Convention  shall  apply  to  photographic  works 
and  to  works  produced  by  a  process  analogous  to  photography.  The 
contracting  countries  shall  be,  bound  to  make  provision  for  their 
protection. 

Art.  4.  Autliors  who  are  subjects  or  citizens  of  any  of  the  countries 
of  the  Union  shall  enjoy  in  countries  other  than  the  country  of  origin 
of  the  work,  for  their  works,  whether  unpublished  or  first  published 
in  a  country  of  the  Union,  the  rights  which  the  respective  laws  do 
now  or  may  hereafter  grant  to  natives  as  well  as  the  rights  specially 
granted  by  the  present  Convention. 

The  enjoyment  and  the  exercise  of  these  rights  shall  not  be  subject 
to  the  performance  of  any  formality;  such  enjoyment  and  such 
exercise  are  independent  of  the  existence  of  protection  in  the  country 
of  origin  of  the  work.  Consequently,  apart  from  the  express  stipu- 
lations of  the  present  Convention,  the  extent  of  protection,  as  well 
as  the  means  of  redress  secured  to  the  author  to  safeguard  his  rights, 
shall  be  governed  exclusively  by  the  laws  of  the  country  where 
protection  is  claimed. 

The  country  of  origin  of  the  work  shall  be  considered  to  be:  in 
the  case  of  unpublished  works,  the  country  to  which  the  author 
belongs;  in  the  case  of  published  works,  the  country  of  first  publi- 
cation; and  in  the  case  of  works  published  simultaneously  in  several 
countries  of  the  Union,  the  country  the  laws  of  which  grant  the 
shortest  term  of  protection.  In  the  case  of  works  published  simul- 
taneously in  a  country  outside  the  Union  and  in  a  country  of  the 
Union,  the  latter  country  shall  be  considered  exclusively  as  the 
country  of  origin. 

By  published  works  must  be  understood,  for  the  purposes  of  the 
present  Convention,  works  copies  of  which  have  been  issued  to  the 
public.  The  representation  of  a  dramatic  or  dramatico-musical  work, 
the  performance  of  a  musical  work,  the  exhibition  of  a  work  of  art, 
and  the  construction  of  a  work  of  architecture  shall  not  constitute  a 
publication. 

Art.  5.  Authors  being  subjects  or  citizens  of  one  of  the  countries 
of  the  Union  who  first  publish  their  works  in  another  country  of  the 
Union  shall  have  in  the  latter  country  the  same  rights  as  native 
authors. 

Art.  6.  Authors  not  being  subjects  or  citizens  of  one  of  the  countries 
of  the  Union,  who  first  publish  their  works  in  one  of  those  countries. 
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shall  enjoy  ia  that  country  the  same  rights  as  native  authors,  and  Appendlx  B. 
in  the  other  countries  of  the  Union  the  rights  granted  by  the  present 
Convention. 

Art.  7.  The  term  of  protection  granted  by  the  present  Convention 
shall  include  the  life  of  the  author  and  fifty  years  after  his  death. 

Nevertheless,  in  case  such  term  of  protection  should  not  be  uni- 
formly adopted  by  all  the  countries  of  the  Union,  the  term  shall  be 
regulated  by  the  law  of  the  country  where  protection  is  claimed, 
and  must  not  exceed  the  term  fixed  in  the  country  of  origin  of  the 
work.  Consequently  the  contracting  countries  shall  only  be  bound 
to  apply  the  provisions  of  the  preceding  paragraph  in  so  far  as  such 
provisions  are  consistent  with  their  domestic  laws. 

For  photographic  works  and  works  produced  by  a  process  analogous 
to  photography,  for  posthumous  works,  for  anonymous  or  pseu- 
donymous works,  the  term  of  protection  shall  be  regulated  by  the 
law  of  the  countrj'  where  protection  is  claimed,  provided  that  the 
said  term  shall  not  exceed  the  term  fixed  in  the  country  of  origin  of 
the  work. 

Art.  8.  The  authors  of  unpublished  works,  being  subjects  or 
citizens  of  one  of  the  countries  of  the  Union,  and  the  authors  of 
works  first  published  in  one  of  those  countries  shall  enjoy,  in  the 
other  countries  of  the  Union,  during  the  whole  term  of  the  right  in 
the  original  work,  the  exclusive  right  of  making  or  authorising  a 
translation  of  their  works. 

Art.  9.  Serial  stories,  tales,  and  all  other  works,  whether  literary, 
scientific,  or  artistic,  whatever  their  object,  published  in  the  news- 
papers or  periodicals  of  one  of  the  countries  of  the  Union  may  not 
be  reproduced  in  the  other  countries  without  the  consent  of  the 
authors. 

With  the  exception  of  serial  stories  and  tales,  any  newspaper 
article  may  be  reproduced  by  another  newspaper  unless  the  repro- 
duction thereof  is  expressly  forbidden.  Nevertheless,  the  source 
must  be  indicated;  the  legal  consequences  of  the  breach  of  this 
obligation  shall  be  determined  by  the  laws  of  the  country  where 
protection  is  claimed. 

The  protection  of  the  present  Convention  shall  not  apply  to  news 
of  the  day  or  to  misoellaneouB  information  which  is  simply  of  the 
nature  of  items  of  news. 

Art.  10.  As  regards  the  liberty  of  extracting  portions  from  literary 
or  artistic  works  for  use  in  publications  destined  for  educational 
purposes,  or  having  a  scientific  character,  or  for  chrestomathies,  the 
effect  of  the  legislation  of  the  countries  of  the  Union  and  of  special 
arrangements  existing  or  to  be  concluded  between  them  is  not  affected 
by  the  present  Convention. 

Art.  11.  The  stipulations  of  the  present  Convention  shall  apply 
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Appendix  E.  to  the  public  representation  of  dramatic  or  dramatico -musical  works, 
and  to  the  public  performance  of  musical  works,  whether  such  works 
be  published  or  not. 

Authors  of  dramatic  or  dramatico-musical  works  shall  be  pro- 
tected during  the  existence  of  their  right  over  "the  original  work 
against  the  unauthorised  public  representation  of  translations  of 
their  works. 

In  order  to  enjoy  the  protection  of  the  present  Article,  authors 
shall  not  be  bound  in  publishing  their  works  to  forbid  the  public 
representation  or  performance  thereof. 

Art.  12.  The  following  shall  be  especially  included  among  the 
unlawful  reproductions  to  which  the  present  Convention  applies: 
Unauthorised  indirect  appropriations  of  a  literary  or  artistic  work, 
such  as  adaptations,  musical  arrangements,  transformations  of  a 
novel,  tale,  or  piece  of  poetry  into  a  dramatic  piece  and  vice  versa, 
&c.,  when  they  are  only  the  reproduction  of  that  work,  in  the  same 
form  or  in  another  form  without  essential  alterations,  additions,  or 
abridgments,  and  do  not  present  the  character  of  a  new  original 
work. 

Art.  13.  The  authors  of  musical  works  shall  have  the  exclusive 
right  of  authorising  (1)  the  adaptation  of  those  works  to  instruments 
which  can  reproduce  them  mechanically;  (2)  the  public  performance 
of  the  said  works  by  means  of  these  instruments. 

Reservations  and  conditions  relating  to  the  application  of  this 
Article  may  be  determined  by  the  domestic  legislation  of  each  country 
in  so  far  as  it  is  concerned;  but  the  effect  of  any  such  reservations 
and  conditions  will  be  strictly  limited  to  the  country  which  has 
put  them  in  force. 

The  provisions  of  paragraph  1  shall  not  be  retroactive,  and  con- 
sequently shall  not  be  applicable  in  any  country  of  the  Union  to 
works  which  have  been  lawfully  adapted  in  that  country  to  mechanical 
instruments  before  the  coming  into  force  of  the  present  Convention. 

Adaptations  made  in  virtue  of  paragraphs  2  and  3  of  the  present 
Article,  and  imported  without  the  authority  of  the  interested  parties 
into  a  country  where  they  would  not  be  lawful,  shall  be  liable  to 
seizure  in  that  country. 

Art.  14.  Authors  of  literary,  scientific  or  artistic  works  shall  have 
the  exclusive  right  of  authorising  the  reproduction  and  public  repre- 
sentation of  their  works  by  cinematography. 

Cinematograph  productions  shall  be  protected  as  literary  or  artistic 
works,  if,  by  the  arrangement  of  the  acting  form  or  the  combinations 
of  the  incidents  represented,  the  author  has  given  the  work  a  personal 
and  original  character. 

Without  prejudice  to  the  rights  of  the  author  of  the  original  work 
the  reproduction  by  cinematography  of  a  literary,  scientific  or  artistic 
work  shall  be  protected  as  an  original  work. 
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The  above  pnovisions  iapply  to  repnoduotion  or  production  effected  Appendix  B. 
by  any  other  process  analogous  to  cinematography. 

Art.  15.  In  order  that  the  authors  of  works  protected  by  the 
present  Convention  shall,  in  the  absence  of  proof  to  the  contrary,  be 
considered  as  such,  and  be  consequently  admitted  to  institute  pro- 
ceedings against  pirates  before  the  Courts  of  the  various  countries 
of  the  Union,  it  will  be  sufficient  that  their  name  be  indicated  on 
the  work  in  the  accustomed  manner. 

For  anonymous  or  pseudonymous  work  the  publisher,  whose  name 
is  indicated  on  the  work,  shall  be  entitled  to  protect  the  rights 
belonging  to  the  author.  He  shall  be,  without  other  proof,  deemed 
to  be  the  legal  representative  of  the  anonymous  or  pseudonymous 
author. 

Art.  16.  Pira,ted  works  may  be  seized  by  the  competent  authorities 
of  any  country  of  the  Union  where  the  original  work  enjoys  legal 
protection. 

In  such  a  country  the  seizure  may  also  apply  to  reproductions; 
imported  from  a  country  where  the  work  is  not  protected,  or  has 
ceased  to  be  protected. 

The  seizure  shall  take  place  in  accordance  with  the  domestic  legis- 
lation of  each  country. 

Art.  17.  The  provisions  of  the  present  Convention  cannot  in  any 
way  derogate  from  the  right  belonging  to  the  Government  of  each 
country  of  the  Union  to  permit,  to  control,  or  to  prohibit,  by 
measures  of  domestic  legislation  or  police,  the  circulation,  repre-i 
sentation,  or  exhibition  of  any  works  or  productions  in  regard  to 
which  the  competent  authority  may  find  it  necessary  to  exercise 
that  right. 

Art.  18.  The  present  Convention  shall  apply  to  all  works  which 
at  the  moment  of  its  coming  into  force  have  not  yet  fallen  into  the 
public  domain  in  the  country  of  origin  through  the  expiration  of 
the  term  of  protection. 

If,  however,  through  the  expiration  of  the  term  of  protection  which 
was  previously  granted,  a  work  has  fallen  into  the  public  domain  of 
the  country  where  protection  is  claimed,  that  work  shall  not  be 
protected  anew  In  that  country. 

The  application  of  this  principle  shall  take  effect  according  to  the 
stipulations  contained  in  special  Conventions  existing,  or  to  be  con- 
cluded, to  that  effect  between  countries  of  the  Union.  In  the  absence 
of  such  stipulations,  the  respective  countries  shall  regulate,  each 
in  so  far  as  it  is  concerned,  the  manner  in  which  the  said  principle 
is  to  be  applied. 

The  above  provisions  shall  apply  equally  in  case  of  new  accessions 
to  the  Union,  and  also  in  the  event  of  the  term  of  protection  being 
extended  by  the  application  of  Article  7. 
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Api'emiiix  Bi  Art.  19.  The  provisions  of  the  present  Convention  shall  not  pre- 
vent a  claim  being  maxie  for  the  application  of  any  wider  provisions 
which  may  be  made  by  the  legislation  of  a  country  of  the  Union  in 
favour  of  foreigners  in  general. 

Art.  20.  The  Governments  of  the  countries  of  the  Union  reserve  to 
themselves  the  right  to  enter  into  special  arrangements  between  each 
other,  provided  always  that  such  arrangements  confer  upon  authors 
more  extended  rights  than  those  granted  by  the  Union  or  embody 
other  stipulations  not  contrary  to  the  present  Convention.  The 
provisions  of  existing  arrangements  which  answer  to  the  above- 
mentioned  conditions  shall  remain  applicable. 

Art.  21.  The  Internatioiual  Office  established  under  the  name  of 
the  "Office  of  the  International  Union  for  the  Protection  of  Literary 
and  Artistic  Works  "  shall  be  maintained. 

That  Office  is  placed  under  the  high  authority  of  the  Government 
of  the  Swiss  Confederation,  which  regulates  its  organization  and 
supervises  its  working. 

The  official  language  of  the  Office  shall  be  French. 

Art.  22.  The  International  Office  collects  every  kind  of  information 
relative  to  the  protection  of  the  rights  of  authors  over  their  literary 
and  artistic  works.  It  arranges  and  publishes  such  information. 
It  undertakes  the  study  of  questions  of  general  interest  concerning 
the  Union,  and  by  the  aid  of  documents  placed  at  its  disposal  by 
the  different  Administrations,  edits  a  periodical  publication  in  the 
French  language  on  the  questions  which  concern  the  objects  of  the 
Union.  The  Governments  of  the  countries  of  the  Union  reserve  to 
themiselves  the  power  to  authorise  by  oommon  accord  the  publication 
by  the  Office  of  an  edition  in  one  or  more  other  languages,  if  experi- 
ence should  show  this  to  be  requisite. 

The  International  Office  will  always  hold  itself  at  the  disposal  of 
members  of  the  Union  with  the  view  to  furnish  them  with  any  special 
information  which  they  may  require  relative  to  the  protection  of 
literary  and  artistic  works. 

The  Director  of  the  International  Office  shall  make  an  annual 
Eeport  on  his  administration,  which  shall  be  communicated  to  all 
the  members  of  the  Union. 

Art.  23.  The  expenses  of  the  Office  of  the  International  Union 
shall  be  shared  by  the  contracting  States.  Until  a  fresh  arrange- 
ment be  made  they  cannot  exceed  the  sum  of  60,000  francs  a  year. 
This  sum  may  be  inore'ased,  if  neoessary,  by  the  simple  decision  of 
one  of  the  Confeipenoes  provided  for  in  Article  24. 

The  share  of  the  total  expense  to  be  paid  by  each  country  shall 
be  determined    by   the  division  of    the   contracting   and  acceding 
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countries   into   six   classes,   each   of   which   shall   contribute  in   the  Appendix  B,, 
proportion  of  a  certain  number  of  units,  viz.:  — 

1st  class  25  units. 

2nd    „  20      „ 

3ixi    „  15      „ 

4th     „  10      „ 

5th     „  5      „ 

6th     „  3      „ 

These  coefficients  are  multiplied  hj  the  number  of  countries  of 
each  class,  and  the  total  product  thus  obtained  gives  the  number 
of  units  by  which  the  total  expense  is  to  be  divided.  The  quotient 
gives  the  amount  of  the  unit  of  expense. 

Each  country  shall  declare,  at  the  time  of  its  accession,  in  which 
of  the  said  classes  it  desires  to  be  placed. 

The  Swiss  Administration  prepares  the  Budget  of  the  Officp,  super- 
intends its  expenditure,  makes  the  necessary  advances,  and  draws 
up  the  annual  account  which  shall  be  communicated  to  all  the  other 
Administrations . 

Art.  24.  The  present  Convention  may  be  submitted  to  revisions 
in  order  to  introduce  therein  amendments  calculated  to  perfect  the 
system  of  the  Union. 

Questions  of  this  kind,  as  well  as  those  which  are  of  interest  to 
the  Union  in  other  respects,  shall  be  considered  in  Conferences  to 
be  held  successively  in  the  countries  of  the  Union  by  delegates  of 
the  said  countries.  The  Administration  of  the  country  where  a 
Conference  is  to  meet  prepares,  with  the  assistance  of  the  Inter- 
national Office,  the  programme  of  the  Conference.  The  Director  of 
the  Office  shall  attend  at  the  sittings  of  the  Conferences,  and  shall 
take  part  in  the  discussions  without  the  right  to  vote. 

No  alteration  in  the  present  Convention  shall  be  binding  on  the 
Union  except  by  the  unanimous  consent  of  the  countries  composing  it. 

Art.  26.  States  outside  the  Union  which  make  provision  for  the 
legal  protection  of  the  rights  forming  the  object  of  the  present 
Convention  may  accede  thereto  on  request  to  that  effect. 

Such  accession  shall  be  notified  in  writing  to  the  Government  of 
the  Swiss  Confederation,  who  will  communicate  it  to  all  the  other 
countries  of  the  Union. 

Such  accession  shall  imply  full  adhesion  to  all  the  clauses  and 
admission  to  all  the  advantages  provided  by  the  present  Convention. 
It  may,  nevertheless,  contain  an  indication  of  the  provisions  of  the 
Convention  of  the  9th  September,  1886,  or  of  the  Additional  Act 
of  the  4th  May,  1896,  which  they  may  judge  necessary  to  substitute, 
provisionally  at  least,  for  the  corresponding  provisions  of  the  present 
Convention. 

■     C.  39 
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Appendix  B.  Art.  26.  Contracting  countries  shall  have  the  right  to  accede  to 
the  present  Convention  at  any  time  for  their  Colonies  or  foreign 
possessions. 

They  may  do  this  either  by  a  general  Declaration  comprising  in 
the  accession  all  their  Colonies  or  possessions,  or  by  specially  naming 
those  comprised  therein,  or  by  simply  indicating  those  which  are 
excluded. 

Such  Declaration  shall  be  notified  in  writing  to  the  Government 
of  the  Swiss  Confederation,  who  will  communicate  it  to  all  the  other 
countries  of  the  Union. 

Art.  27.  The  present  Convention  shall  replace,  in  regard  to  the 
relations  between  the  Contracting  States,  the  Convention  of  Berne 
of  the  9th  September,  1886,  including  the  Additional  Article  and 
the  Final  Protocol  of  the  same  date,  as  well  as  the  Additional  Act 
and  the  Interpretative  Declaration  of  the  4th  May,  1896.  These 
instruments  shall  remain  in  force  in  regard  to  relations  with  States 
which  do  not  ratify  the  present  Convention. 

The  Signatory  States  of  the  present  Convention  may  declare  at 
the  exchange  of  ratifications  that  they  desire  to  remain  bound,  as 
regards  any  specific  point,  by  the  provisions  of  the  Conventions 
which  they  have  previously  signed. 

Art.  28.  The  present  Convention  shall  be  ratified,  and  the  ratifi- 
cations exchanged  at  Berlin  not  later  than  the  1st  July,  1910. 

Each  Contracting  Party  shall,  as  regards  the  exchange  of  ratifi- 
cations, deliver  a  single  instrument,  which  shall  be  deposited  with 
those  of  the  other  countries  in  the  archives  of  the  Government  of 
the  Swiss  Confederation.  Each  Party  shall  receive  in  return  a  copy 
of  the  proces-verbal  of  the  exchange  of  ratifications  signed  by  the 
Plenipotentiaries  who  took  part. 

Art.  '29.  The  present  Convention  shall  be  put  in  force  three  months 
after  the  exchange  of  ratifications,  and  shall  remain  in  force  for  an 
indefinite  period  until  the  termination  of  a  year  from  the  day  on 
which  it  may  have  been  denounced. 

Such  denunciation  shall  be  made  to  the  Government  of  the  Swiss 
Confederation.  It  shall  only  take  effect  in  regard  to  the  country 
making  it,  the  Convention  remaining  in  full  force  and  effect  for  the 
other  countries  of  the  Union. 

Art.  30.  The  States  which  shall  introduce  in  their  legislation  the 
duration  of  protection  for  fifty  years  contemplated  by  Article  7, 
first  paragraph,  of  the  present  Convention,  shall  give  notice  thereof 
in  writing  to  the  Government  of  the  Swiss  Confederation,  who  will 
communicate  it  at  once  to  all  the  other  States  of  the  Union. 

The  same  procedure  shall  he  followed  in  the  case  of  the  States 
renouncing  the  reservations  made  by  them  in  virtue  of  Articles  25, 
26,  and  27, 
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ADDITIONAL  PROTOCOL  TO  THE  REVISED  CONVENTION 
OF  BERNE  OF  THE  13th  NOVEMBER,  1908  (&). 

[Dated  20th  March,  1914.] 

The  States  which  are  members  of  the  International  Union  for 
the  protection  of  literary  and  artistic  works,  being  desirous  of  autho- 
rising an  optional  limitation  as  to  the  application  of  the  Convention 
of  the  13th  November,  1908,  have  drawn  up  the  following  Protocol. 

1 .  Whenever  any  country  outside  the  Union  fails  to  give  adequate 
protection  to  the  works  of  authors  who  are  the  subjects  or  citizens 
of  one  of  the  countries  of  the  Union,  nothing  in  the  .provisions  of 
the  Convention  of  the  13th  November,  1908,  shall  be  deemed  to 
prejudice  in  any  manner  whatsoever  the  right  of  the  Contracting 
States  to  impose  restrictions  upon  the  protection  accorded  to  works 
the  authors  of  which  are,  at  the  time  when  such  works  are  first 
published,  subjects  or  citizens  of  any  such  country  outside  the  Union 
and  are  not  actually  domiciled  in  one  of  the  countries  of  the  Union. 

2.  The  right  conferred  by  this  Protocol  upon  the  Contracting 
States  belongs  equally  to  each  of  their  possessions  beyond  the  seas. 

3.  Any  restrictions  imposed  by  virtue  of  Article  1  hereof  shall 
be  without  prejudice  to  any  rights  acquired  by  any  author  over  a 
work  published  (publiee)  in  any  country  of  the  Union  prior  to  the 
date  when  such  restrictions  come  into  force. 

4.  Every  State  which,  acting  under  the  provisions  of  this  Protocol, 
shall  impose  restrictions  upon  the  protection  of  the  rights  of  authors, 
shall  notifj'  the  fact  to  the  Government  of  the  Swiss  Confederation 
by  written  declaration  indicating  the  countries  to  which  such  restric- 
tions apply  and  the  nature  of  the  restrictions  to  which  the  rights 
of  authors  who  are  subjects  or  citizens  of  that  country  are  subjected. 
The  Government  of  the  Swiss  Confederation  shall  forthwith  commu- 
nicate the  fact  to  all  other  States  of  the  Union. 

5.  This  Protocol  shall  be  ratified  and  the  ratifications  shall  be 
deposited  at  Berne  within  twelve  months  after  the  date  hereof  (c). 
It  shall  come  into  operation  one  month  after  the  expiration  of  thi.^i 
period  and  shall  have  the  same  force  and  duration  as  the  Convention 
of  which  it  forms  part. 

In  witness  whereof  the  Plenipotentiaries  of  the  countries  which 

(6)  The  editor  has  not  been,  able  to  obtain  any  official  translation  of  this 
Additional  Protocol,  and  the  following  is  a  translation  from  the  French 
text  ("  Le  Droit  d'Auteur,"  1914,  p.  45). 

(e)  Great  Britain  ratified  this  Additional  Protocol  on  the  7th  July,  1914. 
Apparently,  she  is  the  first  country  to  have  done  so. 

39  (2) 
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Appendix  B.    are  members  of  the  Union  have  signed  this  Protocol,  a  copy  of  which 
is  to  be  sent  to  each  of  the  Unionist  Governments. 
Done  at  Berne,  the  20th  day  of  March,  1914  (d). 

(Signatures.) 

Proces-verbal  of  Signature. 

The  undersigned  duly  authorised  Plenipotentiaries,  this  day  as- 
sembled to  proceed  with  the  signature  of  the  Additional  Protocol 
to  the  Eevised  Convention  of  Berne  for  the  protection  of  literary 
and  artistic  works,  dated  the  13th  November,  1908,  take  note  of  the 
following  declaration  read  by  the  Plenipotentiary  of  Sweden: 

"  The  King's  Government,  not  yet  having  ratified  the  Eevised 
Berne  Convention  of  the  13th  November,  1908,  sign  this  Additional 
Protocol  subject  to  the  reserve  that  ratification  of  the  Protocol  shall 
onlj'  be  made  along  with  the  Convention  "  (e). 

In  witness,  &c. 

Done  at  Berne,  the  20th  day  of  March,  1914. 
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Convention  for  protecting  effectively  and  in  as  uniform  a  manner 
as  possible,  the  rights  of  authors  over  their  literary  and  artistic 
works.  Made  on  the  fifth  day  of  September,  1887,  between  Her 
Majesty  the  Queen  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  Empress  of  India;  His  Majesty  the  German  Emperor,  King 
of  Prussia;  His  Majesty  the  King  of  the  Belgians;  Her  Majesty  the 
Queen  Regent  of  Spain,  in  the  name  of  His  Catholic  Majesty  the 
King  of  Spain ;  the  President  otf  the  French  Republic ;  the  President 
of  the  Republic  of  Hayti;  His  Majesty  the  King  of  Italy;  the 
Federal  Council  of  the  Swiss  Confederation;  His  Highness  the  Bey 
of  Tunis. 

[The  following  is  an  English  translation  of  the  Convention,  with 
the  omission  of  the  formal  beginning  and  end.] 

Art.  1.  The  Contracting  States  are  constituted  into  a  Union  for 
the  protection  of  the  rights  of  authors  over  their  literary  and  artistic 
works. 

Art.  2.  Authors  who  are  subjects  or  citizens  of  any  of  the  countries 
of  the  Union,  or  their  lawful  representatives,  shall  enjoy  in  the  other 
countries  for  their  works,  whether  published  in  one  of  those  countries 

(ef)  The  Plenipotentiaries  signing  this  Protocol  represent  Belgium,  Denmark, 
France,  Germany,  Great  Britain,  Hayti,  Holland,  Italy,  Japan,  Liberia, 
Luxemburg-,  Monaco,  Norway,  Portugal,  Spain,  Sweden,  Switzerland,  and 
Tunis. 

(e)  Sweden  has  not  yet  ratified  the  Revised  Convention  (ante,  p.  423). 
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or  unpublished,  the  rights  which  the  respective  laws  do  now  or  may  Appendix  B. 
hereafter  grant  to  natives. 

The  enjoyment  of  these  rights  shall  be  subject  to  the  accomplish- 
ment of  the  conditions  and  formalities  prescribed  by  law  in  the 
country  of  origin  of  the  work,  and  must  not  exceed  in  the  other 
countries  the  term  of  protection  granted  in  the  said  country  of 
origin. 

The  country  of  origin  of  the  work  shall  be  considered  to  be  that 
in  which  the  work  is  first  published,  or  if  each  publication  takes 
place  simultaneously  in  several  countries  of  the  Union,  that  one  of 
them  the  laws  of  which  grant  the  shortest  term  of  protection. 

For  unpublished  works  the  country  to  which  the  author  belongs 
shall  be  considered  to  be  the  country  of  origin  of  the  work. 

Art.  3.  The  stipulations  of  the  present  Convention  shall  apply 
equally  to  the  publishers  of  literary  and  artistic  works  published 
in  one  of  the  countries  of  the  Union,  but  of  which  the  authors 
belong  to  a  country  which  is  not  a  party  to  the  Union. 

Art.  4.  The  expression  "literary  and  artistic  works"  shall  in- 
clude books,  pamphlets,  and  all  other  writings;  dramatic  or  dramatico- 
musical  works,  musical  compositions  with  or  Avithout  words;  works 
of  drawing,  painting,  sculpture,  and  engraving;  lithographs,  illus- 
trations, geographical  charts;  plans,  sketches,  and  plastic  works 
relative  to  geography,  topography,  architecture,  or  science  in  general; 
in  fact,  every  production  whatsoever  in  the  literary,  scientific,  or 
artistic  domain  which  can  be  published  by  any  mode  of  impression 
or  reproduction. 

Art.  5.  Authors  who  are  subjects  or  citizens  of  any  of  the  countries 
of  the  Union,  or  their  lawful  representatives,  shall  enjoy  in  the  other 
countries  the  exclusive  right  of  making  or  authorising  the  translation 
of  their  works  until  the  expiration  of  ten  years  from  the  publication 
of  the  original  work  in  one  of  the  countries  of  the  Union. 

For  works  pubHshed  in  incomplete  parts  (livraisons)  the  period 
of  ten  years  shall  commence  from  the  date  of  publication  of  the  last 
part  of  the  original  work. 

For  works  composed  of  several  volumes  published  at  intervals, 
as  well  as  for  bulletins  or  oolleefcions  (cahiers)  published  by  literary 
or  scientific  societies,  or  by  private  persons,  each  volume,  bulletin,  or 
collection  shall  be  with  regard  to  the  period  of  ten  years,  considered 
as  a  separate  work. 

In  the  cases  provided  for  by  the  present  Article,  and  for  the 
calculation  of  the  terms  of  protection,  the  31st  December  of  the 
year  in  which  the  work  was  published  shall  be  regarded  as  the  date 
of  publication. 

Art.  6.  Lawful  translations  shall  be  protected  as  original  works. 
They  shall  consequently  enjoy  the  protection  stipulated  in  Articles  2 
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Appendix  b;    and  3  as  regards  their  uoauthorised  reproduction  in  the  countries  of 
the  Union. 

It  is  understood  that,  in  the  case  of  a  work  for  whicK  the  trans- 
lating right  has  fallen  into  the  public  domain,  the  translator  cannot 
oppose  the  translation  of  the  same  work  by  other  writers. 

Art.  7.  Articles  from  newspapers  or  periodicals  published  in  any 
of  the  countries  of  the  Union  may  be  reproduced  in  original  or  in 
translation  in  the  other  countries  of  the  Union,  unless  the  authors 
or  publishers  have  expressly  forbidden  it.  For  periodicals  it  shall 
be  sufficient  if  the  prohibition  is  indicated  in  general  terms  at  the 
beginning  of  each  number  of  the  periodical. 

This  prohibition  cannot  in  any  case  apply  to  articles  of  political 
discussion,  or  to  the  reproduction  of  news  of  the  day  or  miscellaneous 
information. 

Art.  8.  As  regards  the  liberty  of  extracting  portions  from  literary 
or  artistic  works  for  use  in  publications  destined  for  educational 
or  scientific  purposes,  or  for  chrestomathies,  the  effect  of  the  legis- 
lation of  the  countries  of  the  Union,  and  of  special  arrangements 
existing  or  to  be  concluded  between  them  is  not  affected  by  the 
present  Convention. 

Art.  9.  The  stipulations  of  Article  2  shall  apply  to  the  public 
representation  of  dramatic  or  dramatico-musical  works,  whether  such 
works  be  published  or  not. 

Authors  of  dramatic  or  dramatico-musical  works,  or  their  lawful 
representatives,  shall  be,  during  the  existence  of  their  exclusive 
right  of  translatioii,  equally  protected  against  the  unauthorised  public 
representation  of  translations  of  their  works. 

The  stipulations  of  Article  2  shall  apply  equally  to  the  public 
performance  of  unpublished  musical  works,  or  of  published  works 
in  which  the  author  has  expressly  declared  on  the  title  page  or 
commencement  of  the  work  that  he  forbids  the  public  performance 
thereof. 

Art.  10.  The  following  shall  be  specially  included  amongst  the 
illicit  reproductions  to  which  the  present  Convention  applies:  unautho- 
rised indirect  appropriatioms  of  a  literary  or  artistic  work,  of  various 
kinds,  such  as  adaptations,  musical  arrangements,  &c.,  when  they  are 
only  the  reproduction  of  a  particular  work,  in  the  same  form,  or 
in  another  form,  without  essential  alterations,  additions,  or  abridg- 
ments, so  as  not  to  present  the  character  of  a  new  original  work. 

It  is  agreed  that,  in  the  application  of  the  present  Article,  the 
tribunals  of  the  various  countries  of  the  Union  will,  if  there  is 
occasion,  conform  themselves  to  the  provisions  of  their  respective 
laws. 

Art.  11.  In  order  that  the  authors  of  works  protected  by  the 
present  Convention  shall,  in  the  absence  of  proof  to  the  contrary, 
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be  considered   as   such,   and  be  consequently   admitted  to   institute  Appendix  B. 
proceedings  against  pirates  before  the  Courts  of  the  various  countries  ~^ 

of  the  Union,  it  will  be  sufficient  that  their  name  be  indicated  on 
the  work  in  the  accustomed  manner. 

For  anonymous  or  pseudonymous  works,  the  publisher  whose 
name  is  indicated  on  the  work  shall  be  entitled  to  protect  the  rights 
belonging  to  the  author.  He  shall  be,  without  other  proof,  deemed 
to  be  the  lawful  representative  of  the  anonymous  or  pseudonymous 
author. 

It  is,  nevertheless,  agreed  that  the  tribunals  may,  if  necessary, 
require  the  production  of  a  certificate  from  the  competent  authority 
to  the  effect  that  the  formalities  prescribed  by  law  in  the  country 
of  origin  have  been  accomplished,  as  contemplated  in  Article  2. 

Art.  12.  Pirated  works  may  be  seized  on  importation  into  those 
countries  of  the  Union  where  the  original  work  enjoys  legal  pro- 
tection. 

The  seizure  shall  take  place  in  accordance  with  the  domestic  legis- 
lation of  each  country. 

Art.  13.  It  is  understood  that  the  provisions  of  the  present  Con- 
vention cannot  in  any  way  derogate  from  the  right  belonging  to 
the  Government  of  each  country  of  the  Union  to  permit,  to  control, 
or  to  prohibit,  by  measures  of  domestic  legislation  or  police,  the 
circulation,  representation,  or  exhibition  of  any  works  or  produc- 
tions in  regard  to  which  the  competent  authority  may  find  it  neces- 
sary to  exercise  that  right. 

A.rt.  14.  Under  the  reserves  and  conditions  to  be  determined  by 
common  agreement,  the  present  Convention  shall  apply  to  all  works 
which  at  the  moment  of  its  coming  into  force  have  not  yet  fallen 
into  the  public  domain  in  the  country  of  origin. 

Art.  15.  It  is  understood  that  the  Governments  of  the  countries 
of  the  Union  reserve  to  themselves  respectively  the  right  to  enter 
into  separate  and  particular  arrangements  between  eacii  other,  pro- 
vided always  that  such  arrangements  confer  upon  authors  or  their 
lawful  representatives  more  extended  rights  than  those  granted  by 
the  Union,  or  embody  other  stipulations  not  contrary  to  the  present 
Convention. 

Art.  16.  An  International  Office  shall  be  established,  under  the 
name  of  "  Office  of  the  International  Union  for  the  Protection  of 
Literary  and  Artistic  Works." 

This  Office,  of  which  the  expenses  will  be  borne  by  the  Adminis- 
trations of  all  the  countries  of  the  Union,  shall  be  placed  under  the 
high  authority  of  the  Superior  Administration  of  the  Swiss  Con- 
federation, and  shall  work  under  its  direction.  The  functions  of  this 
Office  shall  be  determined  by  common  accord  between  the  countries 
of  the  Union. 
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Appendix  B.  Art.  17.  The  present  Convention  may  be  submitted  to  revisions 
in  order  to  introduce  therein  amendments  calculated  to  perfect  the 
system  of  the  Union. 

Questions  of  this  kind,  as  well  as  those  which  are  of  interest  to 
the  Union  in  other  respects,  shall  be  considered  in  Conferences  to 
be  held  successively  in  the  countries  of  the  Union  by  deleg'ates  of 
the  said  countries. 

It  is  understood  that  no  alteration  in  the  present  Convention  shall 
be  binding  on  the  Union  except  by  the  unanimous  consent  of  the 
countries  composing  it. 

Art.  18.  Countries  which  have  not  become  parties  to  the  present 
Convention,  and  which  make  provision  by  their  domestic  law  for 
the  protection  of  the  rights  forming  the  object  of  the  present  Con- 
vention, shall  be  admitted  to  accede  thereto  on  request  to  that  effect. 

Such  accession  shall  be  notified  in  writing  to  the  Government  of 
the  Swiss  Confederation,  who  will  communicate  it  to  all  the  other 
countrias  of  the  Union. 

Such  accession  shall  imply  full  adhesion  to  all  the  clauses  and 
admission  to  all  the  advantages  provided  by  the  present  Convention. 

A.rt.  19.  Countries  acceding  to  the  present  Convention  shall  also 
have  the  right  to  accede  thereto  at  any  time  for  their  Colonies  or 
foreign  possessions. 

They  may  do  this  either  by  a  general  Declaration  comprising  in 
the  accession  all  their  Colonies  or  possessions,  or  by  specially  naming 
those  comprised  therein,  or  by  simply  indicating  those  which  are 
excluded. 

Art.  20.  The  present  Convention  shall  be  put  in  force  three 
months  after  the  exchange  of  ratifications,  and  shall  remain  in  force 
for  an  indefinite  period  until  the  termination  of  a  year  from  the 
day  on  which  it  may  have  been  denounced. 

Such  denunodatioii  shall  be  made  to  the  Government  authorised 
to  receive  accessions.  It  shall  only  take  effect  in  regard  to  the 
country  making  it,  the  Convention  remaining  in  full  force  and  effect 
for  the  other  countries  of  the  Union. 

Art.  21.  The  present  Convention  shall  be  ratified,  and  the  ratifica- 
tions exchanged  at  Berne  within  the  space  of  one  year  at  the  latest. 

Additional  Article. 

The  Convention  concluded  this  day  shall  in  no  wise  affect  ;the 
maintenance  of  existing  Conventions  between  the  Contracting  States, 
provided  always  that  such  Conventions  confer  on  authors,  or  their 
lawful  representatives,  lights  more  extended  than  those  secured  by 
the  Union,  or  contain  other  stipulations  which  are  not  contrary  to 
this  Convention. 
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Final  Protocol. 

1.  As  regards  Art.  4  it  is  agreed  that  those  countries  of  the  Union 
where  the  character  of  artistic  works  is  not  refused  to  photographs, 
engage  to  admit  them  to  the  benefits  of  the  Convention  concluded 
to-day,  from  the  date  of  its  coming  into  force.  They  shall,  however, 
not  be  bound  to  protect  the  authors  of  such  works  further  than  is 
permitted  by  their  own  legislation  except  in  the  case  of  international 
engagements  already  existing,  or  which  may  hereafter  be  entered  into 
by  them. 

It  is  understood  that  aji  authorised  photograph  of  a  protected  work 
of  art  shall  enjoy  legal  protection  in  all  the  countries  of  the  Union,  as 
contemplated  by  the  said  Convention,  for  the  same  period  as  the 
principal  right  of  reproduction  of  the  work  itself  subsists,  and  within 
the  limits  of  private  agreements  between  those  who  have  legal  rights. 

2.  As  regards  Art.  9  it  is  agreed  that  those  countries  of  the  Union 
whose  legislation  implicitly  includes  choreographic  works  amongst 
dramatico-musioal  works  expressly  admit  the  former  works  to  the 
benefits  of  the  Convention  concluded  this  day . 

It  is,  however,  understood  that  questions  which  may  arise  on  the 
application  of  this  clause  shall  rest  within  the  comjDCtence  of  the 
respective  tribunals  to  decide. 

3.  It  is  understood  that  the  manufacture  and  sale  of  instruments 
for  the  mechanical  reproduction  of  musical  airs  in  which  copyright 
subsists,  shall  not  be  considered  as  constituting  an  infringement  of 
musical  copyright. 

4.  The  common  agreement  contemplated  in  Art.  14  of  the  Conven- 
tion is  established  as  follows:  — 

The  application  ,of  the  Convention  to  works  which  have  not  fallen 
into  the  public  domain  at  the  time  when  it  comes  into  force, 
shall  take  effect  according  to  the  stipulations  on  this  head  con- 
tained in  special  Conventions  existing,  or  to  be  concluded,  to 
that  effect. 

In  the  absence  of  such  stipulations  between  any  countries  of  the 
Union,  the  respective  countries  shall  regulate,  each  in  so  far 
as  it  is  concerned,  by  its  domestic  legislation,  the  manner  in 
which  the  principle  contained  in  Art.  14  is  to  be  applied. 

5 .  The  organisation  of  the  International  Office  established  in  virtue 
of  Art.  16  of  the  Convention,  shall  be  fixed  by  a  regulation  which 
shall  be  drawn  up  by  the  Government  of  the  Swiss  Confederation. 

The  oflicial  language  of  the  International  Office  shall  be  French. 

The  International  Office  will  collect  every  kind  of  information  rela- 
tive to  the  protection  of  the  rights  of  authors  over  their  literary  and 
artistic  works.  It  will  arrange  and  publish  such  information.  It  will 
undertake  the  study  of  questions  of  genei'al  interest  concerning  the 
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Appendix  B.  Union,  and,  by  the  aid  of  documents  placed  at  its  disposal  by  the 
different  Administrations,  will  edit  a  periodical  publication  in  the 
French  language  on  the  questions  which  concern  the  objects  of  the 
Union.  The  Governments  of  the  countries  of  the  Union  reserve  to 
themselves  the  powex  to  authorise,  by  commioji  accord,  the  publication 
by  the  Office  of  an  edition  in  one  or  more  other  languages  if  experi- 
ence should  show  this  to  be  requisite. 

The  International  Office  will  always  hold  itself  at  the  disposal  of 
members  of  the  Union  with  a  view  to  furnish  them  with  any  special 
information  they  may  require  relative  to  the  protection  of  literary 
and  artistic  works. 

The  Administratioii  of  the  country  where  a  Conference  is  to  meet 
will  prepare  the  programme  of  the  Conference  with  the  assistance  of 
the  International  Office. . 

The  Director  of  the  International  Office  shall  attend  the  sittings  of 
the  Conferences,  and  shaJl  take  part  in  the  discussions  without  the 
right  to  vote.  He  shall  miake  an  annual  report  on  his  administration, 
which  shall  be  communicated  to  all  the  members  of  the  Union. 

The  expenses  of  the  Office  of  the  International  Union  shall  be 
shared  by  the  Oontjiaoting  States.  Until  a  fresh  arrangement  be 
made,  they  cannot  exceed  the  sum  of  sixty  thousand  francs  a  year. 
This  sum  may  be  increased  if  necessary,  by  the  simple  decision  of 
one  of  the  Conferences  provided  for  in  Art.  17. 

The  share  of  the  total  expense  to  be  paid  by  each  country  shall 
be  determined  by  the  division  of  the  contracting  and  acceding  coun- 
tries into  six  classes,  each  of  which  shall  contribute  in  the  proportion 
of  a  certain  number  of  units,  viz.: — 

1st  class  25  units. 

2nd    „      20      „ 

3id    „       15      „ 

4th     „       10      „ 

5th     „       5      „ 

6th     , 3      „ 

These  co-efficients  will  be  multiplied  by  the  number  of  countries  of 
each  class,  and  the  total  product  thus  obtained  will  give  the  number 
of  units  by  which  the  total  expense  is  to  be  divided.  The  quotient 
will  give  the  amount  of  the  unit  of  expense. 

Each  country  shall  declare,  at  the  time  of  its  accession,  in  which  of 
the  said  classes  it  desires  to  be  placed. 

The  Swiss  Admikiistration  will  prepare  the  Budget  of  the  Office, 
superintend  its  expenditure,  make  the  necessary  advances,  and  draw 
up  the  annual  account,  which  shall  be  communicated  to  all  the  other 
Administrations . 

6 .  The  next  Conference  shall  be  held  at  Paris  between  four  and  six 
years  from  the  date  of  the  coming  into  force  of  the  Convention. 
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The  French  Government  will  fix  the  date  within  these  limits  after  Appendix  B. 
having  consulted  the  International  Office. 

7.  It  is  agreed  that,  as  regards  the  exchange  of  ratifications  con- 
templated in  Alt.  21,  eacli  Cantractijig  Party  shall  deliver  a  single 
instrument,  which  shall  be  deposited  with  those  of  the  otiier  countries, 
in  the  archives  ol  the  Grovernment  of  the  Smss  Confederation.  Eaoh 
Party  shall  reoeive  in  return  a  copy  Oif  the  proces-verbal  of  the  ex- 
change of  ratifications,  signed  by  the  Plenipotentiaries  who  took  part. 

The  present  Final  Protocol,  which  shall  be  ratified  with  the  Con- 
vention concluded  tJiis  day,  shall  be  considered  as  forming  an  integral 
part  of  the  said  Convention,  and  shall  have  the  same  force,  effect,  and 
duration. 
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[The  following  is  an  English  translation  of  the  Additional  Act  with 
the  omission  of  the  formal  beginning  and  end.] 

Art.  1.   The  International  Convention  of  the  9th  September,  1886, 
is  modified  as  follows: — 

1.  Art.  2. — The  first  paragraph  of  Art.  2  shall  run  as  follows:  — 

"  Authors  who  are  subjects  or  citizens  of  any  of  the  countries 
of  the  Union,  or  their  lawful  representatives,  shall  enjoy  in  tlie 
other  countries  for  their  works,  whether  unpublished,  or  first 
published  in  one  of  those  countries,  the  rights  which  the  respec- 
tive laws  do  now  or  may  hereafter  grant  to  natives." 
A  fifth  paragraph  is  added  in  these  terms:  — 

"  Posthumous  works  shall  be  included  among  those  to  be  pro- 
tected." 

2.  Art.  3. — Art.  3  shall  run  as  follows: — 

"  Authors  not  being  subjects  or  citizens  of  one  of  the  countries 
of  the  Union,  who  first  publish  or  cause  to  be  first  published, 
their  literary  or  artistic  works  in  one  of  those  countries,  shall 
enjoy,  in  respect  of  such  works,  the  protection  granted  by  the 
Berne  Convention,  and  by  the  present  Additional  Act." 

3.  Art.  5. — The  first  paragraph  of  Art.  5  shall  run  as  follows:  — 

'  Authors  who  are  subjects  or  citizens  of  any  of  the  countries 
of  the  Union,  or  their  lawful  representatives,  shall  enjoy  in  the 
other  countries  the  exclusive  right  of  making  or  authorising  'ihe 
translation  of  their  works  during  the  entire  term  of  their  right 
over  the  original  work.  Nevertheless,  the  exclusive  right  of 
translation  shall  cease  to  exist  if  the  author  shall  not  have  availed 
himself  of  it,  during  a  term  of  ten  years  from  the  date  of  the 
first  publication  of  the  original  work,  by  publishing  or  causing 
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lation in  the  language  for  which  protection  is  to  be  claimed." 

4.  Art.  7. — Art.  7  shall  run  as  follows: — 

"  Serial  stories,  including-  tales,  published  in  the  newspapers 
or  periodicals  of  one  of  the  countries  of  the  Union,  may  not  be 
reproduced,  in  original  or  translation,  in  the  other  countries, 
without  the  sanction  of  the  authors  or  of  their  lawful  repre- 
sentatives. 

"  TMs  stipulation  shall  apply  equally  to  other  articles  in  news- 
papers or  periodicals,  when  the  authors  or  editors  shall  have 
expressly  declared  in  the  newspaper  or  periodical  itself  in  which 
they  shall  have  been  published  that  reproduction  is  forbidden. 
In  the  case  of  periodicals  it  shall  be  sufficient  if  such  prohibition 
is  indicated  in  general  terms  at  the  beginning  of  each  number. 

"  In  the  absence  of  prohibition,  such  articles  may  be  repro- 
duced on  condition  that  the  source  is  indicated. 

"  The  prohibition  cannot  in  any  case  apply  to  articles  of  political 
discussion,  to  news  of  the  day,  or  to  miscellaneous  information." 

5.  Art.  12. — Art.  12  shall  run  as  follows: — 

"  Pirated  works  may  be  seized  by  the  competent  authorities  of 
any  country  of  the  Union  where  the  original  work  enjoys  legal 
protection. 

"  The  seizure  shall  take  place  in  accordance  with  the  domestic 
legislation  of  each  country." 

6.  Art.   20. — The    second    paragraph    of    Art.   20    shall    run    as 
follows: — 

"  Such  denunciation  shall  be  made  to  the  Government  of  the 
Swiss  Confederation.  It  shall  only  take  effect  in  regard  to  the 
country  making  it,  the  Convention  remaining  in  full  force  and 
effect  for  the  other  countries  of  the  Union." 

Art.  2.  The  Final  Protocol  ajuxexed  to  the  Convention  of  the  9th 
September,  1886,  is  modified  as  follows: — 
1.  No.  1. — This  clause  shall  run  as  follows:  — 

"  As  regards  Art.  4  it  is  agreed  as  follows:  — 

"  (A.)  In  countries  of  the  Union  where  protection  is  accorded 
not  only  to  architectural  plans,  but  also  to  the  architectural  works 
themselves,  these  works  shall  be  admitted  to  the  benefits  of  the 
Berne  Convention  and  of  the  present  Additional  Act. 

"  (B.)  Photographic  works  and  works  produced  by  an  analo- 
gous process  shall  be  admitted  to  the  benefits  of  these  engagements 
in  so  far  as  the  domestic  laws  of  each  State  may  permit,  and  to 
the  extent  of  the  protection  accorded  by  such  laws  to  similar 
national  works. 

"It  is  understood  that  an  authorised  photograph  of  a  pro- 
tected work  of  art  shall  enjoy  legal  protection  in  all  the  countries 
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of  the  Union,  as  contemplated  by  the  Berne  Convention  and  by  Appendix  B. 

the  present  Additional  Act,  for  the  same  period  as  the  principal 

right  of  reproduction  of  the  work  itself  subsists,  and  within  the 

limits  of    private    agreements    between   those  who   have    legal 

rights." 

2.  No.  4. — This  clause  shall  run  as  follows: — 

"  The  common  agreement  contemplated  in  Art.  14  of  the  Con- 
vention is  established  as  follows:  — 

"  The  application  of  the  Berne  Convention  and  of  the  present 
Additional  Act  to  works  which  have  not  fallen  into  the  public 
domain  within  the  country  of  origin  at  the  time  when  these  en- 
gagements come  into  force,  shall  take  effect  according  to  the 
stipulations  on  this  head  contained  in  special  Conventions  exist- 
ing, or  to  be  concluded,  to  this  effect. 

"  In  the  absence  of  such  stipulations  between  any  of  the  coun- 
tries of  the  Union,  the  respective  countries  shall  regulate,  each  in 
so  far  as  it  is  concerned,  by  its  domestic  legislation,  the  manner 
in  which  the  principle  contained  in  Art.  14  is  to  be  applied. 

"  The  stipulations  of  Art.  14  of  the  Berne  Convention  and  of 
thre  present  clause  of  the  Final  Protocol  shall  apply  equally  to 
the  exclusive  right  of  translation  in  so  far  as  such  right  is  estab- 
lished by  the  present  Additional  Act. 

"The  above-mentioned  temporary  stipulations  shall  apply  in 

case  of  new  accessions  to  the  Union." 

« 

Art.  3.  The  countries  of  the  Union  which  are  not  parties  to  the 
present  Additional  Act,  shall  at  any  time  be  allowed  to  accede  thereto 
on  their  request  to  that  effect.  This  stipulation  shall  apply  equally 
to  countries  which  may  hereafter  accede  to  the  Convention  of  the  9th 
September,  1886.  It  will  suffice  for  this  purpose  that  such  accession 
should  bo  notified  in  Avriting  to  the  Swiss  Federal  Council,  who  shall 
in  turn  communicate  it  to  the  other  Governments. 

Art.  4.  The  present  Additional  Act  shall  have  the  same  force  and 
duration  as  the  Convention  of  the  9th  September,  1886. 

It  shall  be  ratified,  and  the  ratifications  shall  be  exchanged  at 
Paris,  in  the  manner  adopted  in  the  case  of  that  Convention,  as  soon 
as  possible,  and  within  the  space  of  one  year  at  the  latest. 

It  shall  come  into  force  as  regards  those  countries  which  shall  have 
ratified  it  three  months  after  such  exchange  of  ratifications. 
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TEEATY  BETWEEN  GREAT  BRITAIN  AND 
AUSTRIA-HUNGARY . 

Convention  for  the  Establishment  of  International  Copt/right. 
[Vienna,  April  24,  1893.] 

Art.  1.  Authors  of  literary  or  artistic  works  and  their  legal  repre- 
sentatives, including  publishers,  shall  enjoy  reciprocally,  in  the 
dominions  of  the  High  Contracting  Parties,  the  advantages  which 
are,  or  may  be,  granted  by  law  there  for  the  protection  of  works  of 
literature  or  art. 

Consequently,  authors  of  literary  or  artistic  works  which  have  been 
first  published  in  the  dominions  of  one  of  the  High  Contracting 
Parties,  as  well  as  their  legal  representatives,  shall  have  in  the. 
dominions  of  the  other  High  Contracting  Party  the  same  protection 
and  the  same  legal  remedy  against  all  infringement  of  their  rights, 
as  if  the  work  had  been  first  published  in  the  country  where  the 
infringement  may  have  taken  place. 

In  the  same  manner,  the  authors  of  literary  or  artistic  works,  and 
their  legal  representatives,  who  are  subjects  of  one  of  the  High  Con- 
tracting Parties,  or  who  reside  within  its  dominions,  shall  in  the 
dominions  of  the  other  Contracting  Party  enjoy  the  same  protection 
and  the  same  legal  remedies  against  all  infringements  of  their  rights 
as  though  they  were  subjects  of,  or  residents  i»,  the  State  in  which 
the  infringement  may  have  taken  place. 

These  advantages  shall  only  be  reciprocally  guaranteed  to  authors 
and  their  legal  representatives  when  the  work  in  question  is  also 
protected  by  the  laws  of  the  State  where  the  work  was  first  published, 
and  the  duration  of  protection  in  the  other  country  shall  not  exceed 
that  which  is  granted  to  authors  and  their  legal  representatives  in 
the  country  where  the  work  was  first  published. 

Art.  2.  The  right  of  translation  forming  part  of  the  copyright,  the 
protection  of  the  right  of  translation,  is  assumed  under  the  conditions 
laid  down  by  this  Convention.  If  ten  years  after  the  expiry  of  the 
year  in  which  a  work  to  be  protected  in  Her  Majesty's  dominions  on 
the  basis  of  this  Convention  has  appeared,  no  translation  in  English 
has  been  published,  the  right  of  translating  the  work  into  English 
shall  no  longer  within  those  dominions  exclusively  belong  to  the 
author. 

In  the  case  of  a  book  published  in  numbers,  the  aforesaid  period 
of  ten  years  shall  commence  at  the  end  of  the  year  in  which  each 
number  is  published. 

Art.  3.  Authorised  translations  are  protected  as  original  works. 
They  consequently  enjoy  the  full  protection  granted  by  this  Con- 
vention against  the  unauthorised  reproduction  of  original  works. 
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It  is  understood  that  in  the  case  of  a  work  for  which  the  translating  Appendix  B. 
right  has  fallen  into  the  public  domain,  the  translator  cannot  oppose 
the  translation  of  the  same  work  by  other  writers. 

Art.  4.  The  expression  "  literarj'  or  artistic  works"  comprehends 
books,  pamphlets,  and  all  other  writings;  dramatic  or  dramatico- 
musical  works,  musical  compositions,  with  or  without  words;  works  of 
design,  painting,  sculpture,  and  engraving;  lithographs,  illustrations, 
geographical  charts,  plans,  sketches,  and  plastic  works  relating  to 
geography,  topography,  architecture,  or  science  in  general;  in  fact, 
every  production  whatsoever  in  the  literary,  scientific,  or  artistic 
domain  which  can  be  published  by  any  mode  of  impression  or 
reproduction. 

Art.  5.  In  the  British  Empire,  and  in  the  Kingdoms  and  States 
represented  in  the  Austrian  Reichsrath,  the  enjoyment  of  the  rights 
.secured  by  the  present  Convention  is  subject  only  to  the  accomplish- 
ment of  the  conditions  and  formalities  prescribed  by  the  law  of  that 
State  in  which  the  work  is  first  published ;  and  no  further  formalities 
or  conditions  shall  be  required  in  the  other  country. 

Consequently,  it  shall  not  be  necessary  th^t  a  work  which  has 
obtained  legal  protection  in  one  country  should  be  registered,  or 
copies  thereof  deposited  in  the  other  country  in  order  that  the  reme- 
dies against  infringement  may  be  obtained  which  are  granted  in  the 
other  country  to  works  first  published  there. 

In  the  dominions  of  the  Hungarian  Crown  the  enjoyment  of  these 
rights  is  subject,  however,  to  the  accomplishment  of  the  conditions 
and  formalities  prescribed  by  the  laws  and  regulations  both  of  Great 
Britain  and  of  Hungary. 

Art.  6.  In  order  that  the  authors  of  works  protected  by  the  present 
Convention  shall,  in  the  absence  of  proof  to  the  contrary,  be  considered 
as  such,  and  be,  consequently,  admitted  to  institute  proceedings  in 
respect  of  the  infringement  of  copyright  before  the  Courts  of  the 
other  State,  it  will  sufiice  that  their  name  be  indicated  on  the  work  in 
the  accustomed  manner. 

The  Tribunals  may,  however,  in  case  of  doubt,  require  the  pro- 
duction of  such  further  evidence  as  may  be  required  by  the  laws  of 
the  respective  countries. 

For  anonymous  or  pseudonymous  works,  the  publisher  whose  name 
is  indicated  on  the  work  is  entitled  to  protect  the  rights  belonging  to 
the  .author.  He  is,  without  other  proof,  reputed  the  legal  repre- 
sentative of  the  anonymous  or  pseudonymous  author,  until  the  latter 
or  his  legal  representative  has  declared  and  proved  his  rights. 

Art.  7.  The  provisions  of  the  present  Convention  cannot  in  any 
way  derogate  from  the  right  of  each  of  the  High  Contracting  Parties 
to  control,  or  to  prohibit  by  measures  of  domestic  legislation  or  police, 
the  circulation,  representation,  exhibition,  or  sale  of  any  book  «r 
production. 
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Appekdix  B.  Each  of  the  High  Contracting  Parties  reserves  also  its  right  to 
prohibit  the  importation  into  its  own  territory  of  works  which, 
according  to  its  internal  laws,  or  to  the  stipulations  of  treaties  with 
other  States,  are  or  may  be  declared  to  be  illicit  reproductions. 

Art.  8.  The  provisions  of  the  present  Convention  shall  be  applied 
to  literary  or  artistic  works  produced  prior  to  the  date  of  its  coming 
into  effect,  subject,  however,  to  the  limitations  prescribed  by  the 
following  regulations: 

(a)  In  the  Austro-Hungarian  Monarchy — 

Copies  completed  before  the  coming  into  force  of  the  present 
Convention,  the  production  of  which  has  been  hitherto. allowed, 
can  also  be  circulated  in  future. 

In  the  same  manner,  appliances  for  the  reproduction  of  works, 
such  as  stereotypes,  wood  blocks,  and  engraved  plates  of  every 
description,  such  as  lithographers'  stones,  if  their  production  has 
not  hitherto  been  prohibited,  may  continue  to  be  used  during  a 
period  of  four  years  from  the  coming  into  force  of  the  present 
Convention. 

The  distribution  of  such  copies,  and  the  use  of  the  said 
appliance  is,  however,  only  permitted  if  an  inventory  of  the  said 
copies  and  appliances  is  taken  by  the  Government  in  question, 
in  consequence  of  an  application  of  the  interested  party,  within 
three  months  from  the  coming  into  force  of  the  present  Con- 
vention, and  if  these  copies  and  appliances  are  marked  with  a 
speciar  stamp. 

Dramatic  and  dramatico-musical  works,  or  musical  composi- 
tions legally  performed  before  the  coming  into  force  of  the 
present  Convention,  can  also  be  performed  in  the  future. 

(b)  In  the  United  Kingdom  of  Great  Britain  and  Ireland — 

The  author  and  publisher  of  any  literary  or  artistic  work  first 
produced  before  the  date  at  which  this  Convention  comes  into 
effect  shall  be  lentttled  to  all  legal  remedies  against  infringement; 
provided  that  where  any   person  has,  before  the  date  of  the 
publication  of  the  Order  in  Council  putting  this  Convention  into 
effect,  lawfully  produced  any  work  in  the  United  Kingdom,  any 
rights  or  interest  arising  from  or  in  connection  with  such  pro- 
duction, which  are  subsisting  and  valuable  at  the  said  date,  shall 
not  be  diminished  or  prejudiced. 
Art.  9.  The  provisions  of  the  present  Convention  shall  apply  to 
all  the  colonies  and  foreign  possessions  of  Her  Britannic  Majesty, 
excepting  to  those  hereinafter  named,  that  is  to  say,  except  to — 

India,  the  Dominion  of  Canada,  Newfoundland,  the  Cape,  Natal, 
New  South  Wales,  Victoria,  Queensland,  Tasmania,  South  Australia, 
Western  Australia,  New  Zealand. 

Provided  always  that  the  provisions  of  the  present  Convention  shall 
apply  to  any  of  the  above-named  colonies  or  foreign  possessions  on 
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whose  behalf    notice   to    that   effect   shall   have  been  given  by  Her  Appendix  B. 
Britannic  Majesty's  Representative  at  the  Court  of  His  Imperial  and 
Eoyal  Apostolic  Majesty,  within    two   years   from   the   date   of  the 
exchange  of  ratifications  of  the  present  Convention. 

Art.  10.  The  present  Convention  shall  remain  in  force  for  ten  years 
from  the  daj^  on  which  the  ratifications  are  exchanged;  and  in  case 
neither  of  the  two  High  Contracting  Parties  shall  have  given  notice 
twelve  months  before  the  expiration  of  the  said  period  of  ten  years  of 
their  intention  of  terminating  the  present  Convention,  it  shall  remain 
in  force  until  the  expiration  of  one  year  from  the  day  on  which  either 
of  the  High  Contracting  Parties  shall  have  given  such  notice. 

Her  Britannic  Majesty's  Government  shall  also  have  the  right  to 
denounce  the  Convention  in  the  same  manner,  on  behalf  of  any  of  the 
colonies  or  foreign  possessions  mentioned  in  Art.  9,  separately. 

Art.  11.  The  present  Convention  shall  be  ratified,  and  the  ratifi- 
cations shall  be  exchanged  at  Vienna  as  soon  as  possible.  It  shall 
come  into  eSect  ten  days  after  its  publication  in  conformity  with  the 
forms  prescribed  by  the  laws  of  the  High  Contracting  Parties 
respectively. 

In  witness  whereof,  &c. 
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THE  EEVI8ED  BEENE  CONVENTION  OE  1908,  COLLATED 
WITH  THE  BEENE  CONVENTION  OF  1886  AND  THE 
ACTS  OF  PAEI8  OF  1896  (/). 

NoTii. — l^ho  alterations  (other  than  drafting  amendments)  embodied  in  the 
Revised  Convention,  as  compared  with  the  Berne  Convention  and  the  addi- 
tional Act  ol  Paris,  are  shown  in  thick  type  (column  (1)). 

The  provisions  of  the  texts  of  1886  and  1896  which  are  entirely  omitted  from 
the  Revised  Convention  arc  shown  in  if-nUrs  (column   (2)). 


(1) 


Revised  Convention  as  sioned  at  Berlin 
oil  November  13th,  ]908. 


(2) 

Berne  Convention  of  September  9th, 

1886,   Additional   Act  of  Paris  and 

Interpretative   declaration   of   May 

4th,  1896. 

[NoTi:. — Tlie  Interpretative   Deolarn- 

tioi)  was  not  signed  by  Great  Britain.] 


Art.  1.  The  Contracting  States 
are  constituted  into  a  Union  for 
the  protection,  of  the  rights  of 
authors  over  their  literary  and 
artistic  works. 

Art.  2.  The  expression  "lite- 
rary and  artistic  works "  shall 
include  any  production  in  the 
literary,  scientific,  or  artistic  do- 
main, whatev-er  may  be  the  mode 
or  form  of  its  reproduction,  such 
as  books,  pamphlets,  and  othfir 
writings;  dramatic  or  dramatico- 
musioal  works,  choreographic 
works  and  pantomimes,  the 
acting  form  of  which  is  fixed 
in  writing  or  otherwise  ; 
musical  compositions  with  or 
Avithout  words,  works  of  design, 
painting,  architecture,  sculp- 
ture, engraving  and  lithogiaphy; 
illustrations,  g-eographical  charts, 
plans,  sketches,  and  plastic  \\-orks 
relative  to  geography,  to]io- 
jgraphy,  architecture,  ov  science. 


Berne  Convention. 
Art.  1.  The  Contracting  States 
are  constituted  into  a  Union  for 
the  protection  of  the  rights  of 
authors  over  their  literary  and 
artistic  works. 

Art.  4.  The  expression  "lite- 
rary and  artistic  works  "  shall  in- 
clude books,  pamphlets,  and  all 
other  writings  ;  dramatic  or 
dramatieo -musical  works  and 
musical  compositions,  with  or 
without  words;  works  of  design, 
painting,  sculpture,  and  engrav- 
ing ;  lithographs,  iliustra.tions. 
geographical  charts  ;  plans, 
sketclies,  and  plastic  works  re- 
lating to  geog'raphy,  topography, 
architecture,  or  to  the  sciences  in 
general;  finally,  every  production 
whatsoever  in  the  literary,  scien- 
tific, 01'  artistic  domain  wliich  can 
be  published  liy  any  mode  of 
impression  ov  rej^roducvion  what- 
ever. 


(/)  Taken  from  the  Annex  to  tlio  Report  of  the  Committee  on  the  Law  of 
Copyright,   1900   (Cd.   4976). 
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4th,  1896. 
[Note. — ^The  Interpretative  Declara- 
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Translations,  adaptations,  ar- 
rangements of  music,  and 
other  reproductions  in  an 
altered  form  of  a  literary  or 
artistic  work,  as  well  as  col- 
lections of  different  works, 
shall    bo    protected    as    original 

40 


Closing  Protocol. — 2.  With  re- 
ference to  Article  9,  it  is  agreed 
that  those  countries  of  the  Union 
the  law  of  which  implieilly 
includes  choreographic  works 
amongst  dramatioo-musical  works, 
expressly  admit  the  said  works 
to  the  benefit  of  the  provisions 
of  the  Convention  concluded  this 
day. 

It  is,  however,  understood  that 
disputes  which  may  arise  upon 
the  application  of  thif  clause  shall 
be  reserved  for  the  decision  of 
the  respective  Courts. 

Additional  Act. 

Revised  Closing  Pratoool. — 1. 
With  reference  to  Article  4,  it  is 
agreed  as  follows: — 

A.  In  the  countries  of  the 
Union  in  which  protection  is  ac- 
corded not  only  to  architectural 
plans,  but  also  to  works  of  archi- 
tecture themselves,  those  works 
are  admitted  to  the  benefit  of  the 
provisions  of  the  Berne  Conven- 
tion and  of  the  present  additional 
Act. 

Berne  Convention. 
Art.  6.  Lawful  translations 
shall  ho  protected  as  original 
works.  Henco  they  shall  enjoy 
(he  protection  stipulated  for  in 
Articles  2  and  3  as  regards  their 
unauthorised  reproduction  in  the 
countries  of  the  Union , 

(2) 
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works,  without  prejudice  to 
the  rights  of  the  author  of  the 
original  work. 

The  contracting  countries 
shall  be  bound  to  make  pro- 
vision for  the  protection  of 
the  above-mentioned  works. 

Works  of  art  applied  to 
industrial  purposes  shall  be 
protected  so  far  as  the 
domestic  legislation  of  each 
country  allows. 

Art.  3.  The  present  Conven- 
tion shall  apply  to  photog-raphic 
works  and  to  works  produced  by 
a  process  analogous  to  photo- 
graphy. The  contracting 
countries  shall  be  bound  to 
make  provision  for  their  pro- 
tection. 


(2) 
Berne  Convention  of  September  9th, 
1886,  Additional  Act  of  Paris  and 
Interpretative  Declaration  of  Mav 

4th,  1896. 
[Note. — The  Interpretative  Declara- 
tion was  not  signed  by  Great  Britain.] 


It  is  understood  that  in  the  case 
of  a  work  for  which  the  translat- 
ing right  has  fallen  into  the 
public  dommin,  the  translator 
cannot  oppose  the  translation  of 
the  same  work  by  other  writers. 


Closing  Protocol. — 1.  As  re- 
gards Article  4,  it  is  agreed  that 
those  countries  of  the  Union 
where  the  character  of  artistic 
works  is  not  refused  to  photo- 
graphs, engage  to  admit  them  to 
the  benefits  of  the  Convention 
concluded  to-day  from  the  date 
of  its  coming  into  eifect.  They 
shall,  however,  not  be  bound  to 
protect  the  authors  of  such  works 
further  tliau  is  permitteil  h}' their 
own  legislation,  except  in  the  ca.se 
of  international  engagements 
already  existing,  or  which  mav 
hereafter  be  entered  into  bv 
them. 

It  is  understood  that  an  autho- 
rised photograph  of  a  protected 
work  of  art  shall  pujoy  legal  pro- 
tection in  all  the  countries  of  the 
Union,  within  the  meaning  of  the 
said  Convention,  so  long  as  the 
principal  right  of  reproduction  of 
the  work  itself  .subsists,  and 
within     the     limits    of    private 
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Art.  4.  Authors  who  are  sub- 
jects or  citizens  of  any  of  the 
countrias  of  the  Union  shall  en- 
joy in  countries,  other  than  the 
country  of  origin  of  the  work, 
for  their  works,  whether  unpub- 
lished or  first  published  in  a 
country  of  the  Union,  the  rights 


agreements    between   the  parties 
entitled. 

Additional  Act. 

Revised  Closing  Protocol. — 1. 
With  reference  to  Article  4,  it  is 
agreed  as  follows:  — 

*  *  * 

B.  Photographic  works,  and 
works  obtained  by  analogous  pro- 
cesses, shall  be  admitted  to  the 
benefit  of  the  provisions  of  those 
Acts,  in  so  far  as  the  domestic 
law  of  each  country  allows  this 
to  be  done,  and  in  the  measure 
of  the  protection  that  it  accords 
to  similar  national  works. 

It  is  understood  that  an  autho- 
rised photograph  of  a  protected 
work  of  art  shall  enjoy  legal  pro- 
tetdtion,  in  all  the  oowdries  of  Hhe 
Union,  within  the  meaning  of  the 
Berne  Convention,  and  of  the  pre- 
sent additional  Act,  so  long  as 
the  principal  right  of  reproduc- 
tion of  the  work  itself  subsists, 
and  within  the  limits  of  private 
agreements  between  the  parties 
entitled. 

Berne  Convention. 
Art.  2.  Authors  who  are  sub- 
jects or  citizens  of  any  of  the 
countries  of  the  Union,  or  their 
lawful  representatives,  shall  enjoy 
in  the  other  countries  for  their 
works,  whether  published  in  one 
of  those  countries  or  unpublished, 
the   rights   which   the  respective 
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which  the  iiespective  laws  do  now 
or  may  hereafter  grant  to  natives 
as  well  as  the  rights  specially 
granted  by  the  present  Con- 
vention. 


The  enjoyment  and  the  exer- 
cise of  these  rights  shall  not  be 
subject  to  the  performance  of 
any  formality  ;  such  enjoy- 
ment and  such  exercise  are 
independent  of  the  existence 
of  protection  in  the  country  of 
origin  of  the  work.  Conse- 
quently, apart  from  the  ex- 
press stipulations  of  the  pre- 
sent Convention,  the  extent  of 
protection,  as  well  as  the 
means  of  redress  secured  to 
the  author  to  safeguard  his 
rights  shall  be  governed  ex- 
clusively by  the  laws  of  the 
country  where  protection  is 
claimed. 


(2) 
Berne  Convention  of  September  9tli, 
1886,  Additional  Act  of  Paris  and 
Jnterpretativo   Declaration  of  May 
4tli,  1896.    ■ 
[Note. — The  Interpretative  Declara- 
tion was  not  signed  by  Great  Britain.] 


laws  do    now  or    may  hereafter 
grant  to  natives. 

Additional  Act. 
Art.  2.  Authors  who  are  sub- 
jects or  oitiaens  of  any  of  the 
countries  of  the  Union,  or  their 
lawful  representatives,  shall  enjoy 
in  the  other  countries  for  their 
works,  whether  unpublished  or 
published  for  the  first  time  in 
one  of  those  countries,  the  rights 
which  the  respective  laws  do  now 
or  may  hereafter  grant  to  natives. 

Berne  Convention. 
Art.  2,  §  2.  The  enjoyment  of 
these  rights  shall  be  subject  to 
the  accomplishment  of  the  condi- 
tions and  formalities  prescribed 
by  the  law  of  the  country  of 
origin  of  the  work.   . 

Interpretative  Declaration. 
§  1.  With  reference  to  the 
terms  of  Article  2,  §  2,  of  the 
Convention,  the  protection  as- 
sured by  the  aforesaid  Acts  shall 
depend  solely  upon  the  accom- 
plishment, in  the  country  of 
origin  of  the  work,  of  the  condi- 
tions and  formalities  which  are 
prescribed  by  the  law  of  that 
country.  The  same  shall  hold 
good  for  the  protection  of  the 
photogTaphic  works  mentioned  in 
§  I  B.  of  the  revised  closing 
Protocol. 
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■ith,  1896. 
I  Note. — ^The  Interpretative  Declara- 
tion was  not  signed  by  Q-reat  Britain.] 


The  country  of  origin  of  tlie 
worlv  shall  be  considered  to  be, 
in  the  case  of  unpublished  works, 
ilie  country  to  ^^•llich  the  author 
bek)ng-s;  in  the  oase  of  piablislied 
works,  th©  country  of  first  publi- 
cation; land  in  the  case  of  worlcs 
published  simultaneously  in  seve- 
ral countries  of  the  Union,  the 
country  the  laws  of  which  g-rant 
the  shortest  period  of  protection. 
In  the  case  of  works  published 
simultaneously  in  a  country 
outside  the  Union  and  in  a 
country  of  the  Union  :  the 
latter  country  shall  be  con- 
sidered exclusively  as  the 
country  of  origin. 

By  "published  works"  must 
be  understood,  for  the  pur- 
poses of  the  present  Conven- 
tion, works  copies  of  which 
are  issued  by  a  publisher.  The 
representation  of  a  dramatic 
or  dramatico-musical  work, 
the  performance  of  a  musical 
work,  the  exhibition  of  a 
work  of  art,  and  the  construc- 
tion of  a  work  of  architecture 
shall  not  constitute  a  publi- 
cation. 

Art.  5.  Authors  being  sub- 
jects or  citizens  of  one  of  the 
countries  of  the  Union,  who 
first  publish  their  works  in 
another  country  of  the  Union, 


Berne  Convention. 

Art.  2,  §  3.  The  country  of  first 
publication,  or,  if  that  publica- 
tion takes  place  simultaneously  in 
several  countries  of  the  Union, 
that  one  of  them  in  which  the 
shortest  period  of  protection  is 
granted  by  law,  shall  be  con- 
sidered to  be  the  country  of 
origin  of  the  work. 

§  4.  For  unpublished  works, 
the  country  to  which  the  author 
belongs  shall  be  considered  to  be 
the  country  of  origin  of  the 
iwork. 


Interpretative  Declaration. 
§  2.  By  "works  published" 
must  be  understood  works  copies 
of  which  are  issued  by  a  pub- 
lisher in  one  of  the  countries  of 
the  Union.  Consequently  the 
representation  of  a  dramatic  or 
dramatico-musical  work,  the  per- 
formance of  a  musical  work,  and 
the  exhibition  of  a  work  of  art 
shall  not  constitute  a  publication 
in  the  sense  of  the  aforesaid  Acts. 
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(2) 
Berne  Convention  of  September  9th, 
1886,  Additional  Act  of  Paris  and 
Interpretative  Declaration  of  May 

4th,  1896. 
[Note. — ^The  Interpretative  Declara- 
tion was  not  signed  by  Great  Britain.] 


shall  have  in  this  latter 
country  the  same  rights  as 
native  authors. 

Art.  6.  Authors  not  being  sub- 
jects or  citizens  of  one  of  the 
countries  of  the  Union,  who  first 
publish  their  works  in  one  of 
those  countries,  shall  enjoy  in 
that  country  the  same  rights 
as  native  authors,  and  in  the 
other  countries  of  the  Union 
the  rights  granted  by  the 
present  Convention. 


Art.  7.  The  term  of  protec- 
tion granted  by  the  present 
Convention  shall  include  the 
life  of  the  author  and  fifty 
years  after  his  death. 

Nevertheless,  in  case  such 
term  of  protection  should  not 
be  uniformly  adopted  by  all 
the  countries  of  the  Union, 
the  term  shall  be  regulated 
by  the  law  of  the  country 
where  protection  is  claimed, 
and   must   not   exceed   the   tenn 


Berne  Convention. 
Art.  3.  The  stipulations  of  the 
present  Convention  shall  apply 
equally  to  the  publishers  of  lite- 
rary and  artistic  works  published 
in  one  of  the  countries  of  the 
Union,  but  of  which  the  authors 
belong  to  a  country  which  is  not 
a  party  to  the  Union. 

Additional  Act. 
Art.  3.  Authors  not  belonging 
to  any  country  of  the  Union,  if 
they  have  first  published  their 
literary  or  artistic  works,  or 
caused  them  to  be  first  published, 
in  one  of  those  countries,  shall 
enjoy  for  such  works  the  protec- 
tion granted  by  the  Berne  Con- 
vention and  by  the  present  Addi- 
tional Act. 

Berne  Convention. 
Art.   2,  §  2.  it  (the  en- 

joyment of  these  rights)  must  not 
exceed,  in  the  other  countries, 
the  duration  of  the  protection 
gTanted  in  the  said  country  of 
origin. 
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fixed  in  the  oouutry  of  origin  of 
the  work.  Consequently  the 
contracting  countries  shall 
only  be  bound  to  apply  the 
provisions  of  the  preceding 
paragraph  in  so  far  as  such 
provisions  are  consistent  with 
their  domestic  laws. 

For  photographic  works 
and  works  produced  by  a 
process  analogous  to  photo- 
graphy, for  posthumous  works, 
for  anonymous  or  pseudony- 
mous works,  the  term  of  pro- 
tection shall  be  regulated  by 
the  law  of  the  country  where 
protection  is  claimed,  pro- 
vided that  the  said  term  shall 
not  exceed  the  term  fixed  in 
the  country  of  origin  of  the 
work. 

Art.  8.  The  authors  of  un- 
published works,  being  sub- 
jects or  citizens  of  one  of  the 
countries  of  the  Union,  and 
the  authors  of  works  first 
published  in  one  of  those 
countries,  shall  enjoy,  in  the 
other  countries  of  the  Union, 
during  the  whole  term  of  the 
right  in  the  original  work,  the 
exclusive  right  of  making  or 
authorising  a  translation  of  their 
works. 


Appendjx  B. 


Berne  Convention  of  September  9tli, 
1886,  Additional  Act  of  Paris  and 
Interpretative  Declaration  of  May 

4tli,  1896. 
[NoTii. — The  Interpretative  Declara- 
tion was  not  signed l)y  Great  Britain.] 


Additional  Ad. 
Art.  2.  Posthumous  works  shall 
be    included    among    the    works 
protected. 


Berne  Convention. 
Art.  5.  Authors  being  subjects 
or  citizens  of  one  of  the  countries 
of  the  Union,  or  their  lawful  re- 
presentatives, shall  enjoy  in  the 
other  countries  the  exclusive  right 
of  making-  or  authorising  the 
translation  of  their  works  until 
the  expiration  of  ten  years  from 
the  publication  of  the  original 
work  in  one  of  the  countries  of 
the  Union. 

For  works  published  by  instal- 
ments, the  period  of  ten  years 
shall  not  begin  to  run  until  the 
publication  of  the  last  instalment 
of  the  original  work. 

For  works  composed  of  several 
volumes  published  at  intervals  as 
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Art.    9.    Serial    stories,    tales, 
and  all  other  works,  whether 


(2) 
Berne  Convention  of  September  9th, 
1886,  Additional  Act  of  Paris  and 
Interpretative   Declaration  of  May 
4th.  i896. 
[Note. — The  Interpretative  Declara- 
tion was  not  signed  by  Great  Britain.] 


well  as  for  reports  or  papers 
published  by  literary  or  learned 
societies  or  by  individuals,  each 
volume,  report,  or  paper  shall  be, 
unth  regard  to  the  period  of  ten 
years,  considered  as  a  separate 
work. 

In  the  cases  provided  for  by 
the  present  Article,  the  Slst 
December  of  the  year  in  whiclt 
the  work  was  published  shall  be 
considered  as  the  date  of  publi- 
cation for  the  purpose  of  calcu- 
lating the  period  of  protection. 

Additional  Act. 
Art.  5.  Authors  being  subjects 
or  citizens  of  one  of  the  countries 
of  the  Union,  or  their  lawful  re- 
presentatives, shall  enjoy  in  the 
other  countries  the  exclusive  right 
of  making  or  autliorising  trans- 
lations of  their  works  during  the 
whole  term  of  the  right  in  the 
original  work.  Nevertheless,  the 
exclusive  right  of  translation 
shall  cease  to  exist  when  the 
author  shall  not  have  made  use 
of  it  vnthin  a  period  of  ten  years 
from  the  time  of  the  first  publi- 
cation of  the  original  work,  by 
publishing  or  causing  to  be  pub- 
lished, in  'one  of  the  countries  of 
the  Union,  a  translation  in  the 
language  for  which  protection  is 
claimed. 

Berne  Convention. 
Art.  7.  Articles  in  newstpapers 
or   magazines  published  in   any 
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4th,  1896. 
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tion wa.s  not  signed Iby  Great  Britain.] 


literary,  scientific,  or  artistic, 
whatever  their  object,  pub- 
lished in  the  newspapers  or 
periodicals  of  one  of  the  countries 
of  the  Union  may  not  be  repro- 
duced in  the  other  countries 
without  the  consent  of  the 
authors. 

With  the  exception  of  serial 
stories  and  tales,  any  news- 
paper article  may  be  reproduced 
by  another  newspaper  unless 
the  reproduction  thereof  is  ex- 
pressly forbidden.  Nevertheless, 
the  source  must  be  indicated  ; 
the  legal  consequences  of  the 
breach  of  this  obligation  shall 
be  determined  by  the  laws  of 
the  country  where  protection 
is  claimed. 

The  protection  of  the  pre- 
sent Convention  shall  not 
apply  to  news  of  the  day  or 
to  miscellaneous  information 
which  is  simply  of  the  nature 
of  items  of  news. 


country  of  the  Union  may  be  re- 
produced, in  original  or  in  trans- 
lation, in  the  other  countries  of 
the  Union,  unless  the  authors  or 
publishers  have  expressly  for- 
bidden it.  For  magazines  it  is 
sufficient  if  the  prohibition  is 
iHade  in  a  general  manner  at  the 
beginning  of  each  number  of  the 
magazine. 

No  prohibition  can  in  any  case 
apply  to  articles  of  political  dis- 
cussion or  to  the  reproduction  of 
news  of  the  day  or  miscellaneous 
items. 

Additional  Act. 

Art.  7.  Serial  novels,  including 
short  stories,  published  in  the 
newspapers  or  magazines  of  any 
country  of  the  Union  may  not  be 
reproduced,  in  original  or  in 
translation,  in  the  other  countries, 
without  the  authorisation  of  the 
authors  or  their  lawful  represen- 
tatives. 

This  applies  equally  to  other 
articles  in  newspapers  or  maga- 
zines, whenever  the  authors  or 
publishers  shall  have  expressly 
declared  in  the  newspiaper  or 
magazine  in  which  they  have 
published  such  articles  that  they 
forbid  the  reproduction  of  these. 
For  magazines  it  is  sufficient  if 
the  prohibition  is  made  in  a 
general  manner  at  the  beginning 
of  each  number. 

In  the  absence  of  prohibition, 
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Art.  10.  As  reg-ards  the  liberty 
of  extracting  portions  from  lite- 
rary or  artistic  works  for  use  in 
publications  destined  for  educa- 
tional purposes,  or  having  a 
scientific  character,  or  for  chres- 
tomathies,  the  effect  of  the  legis- 
lation of  each  country  of  the 
Union  and  of  special  arrange- 
ments existing,  or  to  be  concluded 
between  them,  is  not  affected  by 
the  present  Convention. 

Art.  11.  The  stipulations  of 
the  present  Convention  shall 
apply  to  the  public  representa- 
tion of  dramatic  or  dramatico- 
musical  works  and  to  the 
public  performance  of  musical 
works,  whether  such  works  be 
published  or  not. 

Authors  of  dramatic  or 
dramatico-musical  works  shall  be 
protected  during  the  existence  of 
their  right  over  the  original 
work  against  the  unauthorised 
public  representation  of  transla- 
tions of  their  works. 


reproduction  shall  be  permitted 
on  condition  of  indicating  the 
source. 

No  prohibition  can  in  any  case 
apply  to  articles  of  poHtioal  dis- 
cussion, news  of  the  day,  or  mis- 
cellaneous items. 

Berne  Convention. 
Art.  8.  As  regards  the  liberty 
of  extracting  portions  from  lite- 
rary or  artistic  works  for  use  in 
publications  destined  for  educa- 
tion, or  having  a  scientific  char- 
acter, or  for  chrestomathies,  the 
effect  of  the  legislation  of  each 
country  of  the  Union  and  of 
special  arrangements  existing  or 
to  be  concluded  between  them  is 
not  affected  by  the  pr&sent  Con- 
vention. 

Art.  9.  The  stipiulations  of 
Article  2  shall  apply  to  the  public 
representation  of  dramatic  or  dra- 
matioo-nixisioial  works,  whether 
such  works  be  published  or  not. 


Authors  of  dramatic  or 
dramatico-musical  works,  or  their 
lawful  representatives,  shall  be 
protected  in  like  manner  during 
the  existence  of  their  exclusive 
right  of  translation  against  the 
unauthorised  public  representa- 
tion of  translations  of  their 
works. 
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In  order  to  enjoy  the  pro- 
tection of  the  present  Article, 
authors  shall  not  be  bound 
in  publishing  their  works  to 
forbid  the  public  representa- 
tion or  performance  thereof. 


Art.  12.  The  following  shall 
be  specially  included  among  the 
unlawful  reproductions  to  which 
the  present  Convention  applies:  — 
Unauthorised  indirect  appropria- 
tions of  a  literary  or  artistic  work, 
such  as  adaptations,  musical  ar- 
rangements, transformations  of 
a  novel,  tale,  or  piece  of  poetry 
into  a  dramatic  piece,  or  vice 
versa,  &c.,  when  they  are  only 
the  repnoduotion  of  that  work,  in 
the  same  form  or  in  another  form, 
Avithout  essential  alterations,  ad- 
ditions, or  abridgments,  and  do 
not  present  the  character  of  a  new 
original  work. 


Appendix  B. 


(2) 
Berne  Convention  of  September  9tii, 
"1886,   Additional   Act  of  Paris   and 
Interpretative   Declaration   of   Mav 

4th,  1896. 
[Note. — The  Interpretative  Declara- 
tion was  not  signed  Dy  Great  Britain.] 


The  stipulations  of  Article  2 
shall  apply  equally  to  the  public 
performance  of  unpublished 
musical  works,  and  of  published 
works  as  to  which  the  author  has 
expressly  declared  upon  the  title- 
page  or  at  the  commencement  of 
the  work  that  he  forbids  their 
public  performance. 

Art.  10.  The  following  shall 
be  specially  included  among  the 
unlawful  reproductions  to  which 
the  present  Convention  applies: — 
Unauthorised  indirect  appropria- 
tions of  a  literary  or  artistic  work, 
known  by  various  names,  such 
as  adaptations,  arrangements  of 
music,  &c.,  when  the}'  are  only 
the  reproduction  of  such  a  work 
in  the  same  form  or  in  another 
form,  without  essential  altera- 
tions, additions,  or  abridgments, 
and  do  not  in  other  respects  pre- 
sent the  character  of  a  new 
original  work. 

It  is  understood  that,  in  the 
application  of  the  present  Article, 
the  Courts  of  the  various  countries 
of  the  Union  shall,  if  occasion 
arises,  take  into  account  the  re- 
servations of  their  respective  laws. 

Interpretative  Declaration. 

§  3.  The  transformation  of  a 
novel  into  a  play,  or  of  a  play 
into  a  novel,  shall  come  within 
the  stipulations  of  Article  10. 
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(1) 


Revised  Convention  as  signed  at  Berlin 
on  November  13th,  1908. 


(2) 
Berne  Convention  of  September  9th, 
1886,   Additional   Act  of  Paris  and 
Interpretative   Declaration  of  May 
4th,  1896. 
[Note. — The  Interpretative  Declara- 
tion was  not  signed  by  Great  Britain.] 


Art.  IS.  The  authors  of 
musical  works  shall  have  the 
exclusive  right  of  authorising 
(1)  the  adaptation  of  those 
works  to  instruments  which 
can  produce  them  mechani- 
cally; (2)  the  public  perform- 
ance of  the  said  works  by 
means  of  these  instruments. 

Reservations  and  condi- 
tions relating  to  the  applica- 
tion of  this  Article  may  be 
determined  by  the  domestic 
legislation  of  each  country  in 
so  far  as  it  is  concerned;  but 
the  effect  of  any  such  reserva- 
tions and  conditions  will  be 
strictly  limited  to  the  country 
which  has  put  them  in  force. 

The  provisions  of  para- 
graph 1  shall  not  be  retro- 
active, and  consequently  shall 
not  be  applicable  in  any 
country  of  the  Union  to  works 
which  have  been  lawfully 
adapted  in  that  country  to 
mechanical  instruments  be- 
fore the  coming  into  force  of 
the  present  Convention. 

Adaptations  made  in  virtue 
of  paragraphs  2  and  3  of  the 
present  Article,  and  imported 
without  the  authority  of  the 
interested  parties  into  a 
country  where  they  would  not 
be  lawful,  shall  be  liable  to 
seizure  in  that  country. 


Berne  Convention. 
Closing  Protoool. — §  3.  It  is 
understood  that  the  manufacture 
and  fsale  of  instruments  serving  to 
reproduce  mechanically  musical 
airs  in  which  copyright  subsists 
shall  not  be  considered  as  con- 
stituting infringement  of  musical 
copyright 
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Revised  Convention  as  sig-ned  at  Berlin 
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(2) 
Bei'ne  Convention  of  September  9th, 
1866,  Additional  Act  of  Paris  and 
Interpretative   Declaration  of  May 

4th,  1896. 
[Note. — ^The  Interpretative  Declara- 
tion was  not  signed  Dy  Great  Britain.] 


Art.  14.  Authors  of  literary, 
scientific,  or  artistic  works 
shall  have  the  exclusive  right 
of  authorising  the  reproduc- 
tion and  public  representation 
of  their  works  by  cinemato- 
graphy. 

Cinematograph  productions 
shall  be  protected  as  literary 
or  artistic  works  if,  by  the 
arrangement  of  the  acting 
form  or  the  combinations  of 
the  incidents  represented,  the 
author  has  given  the  work  a 
personal  and  original  cha- 
racter. 

Without  prejudice  to  the 
rights  of  the  author  of  the 
original  work,  the  reproduc- 
tion by  cinematography  of  a 
literary,  scientific,  or  artistic 
work,  shall  be  protected  as 
an  original  work. 

The  above  provisions  apply 
to  reproduction  or  production 
effected  by  any  other  process 
analogous  to  cinematography. 

Art.  1.5.  In  order  that  the 
authors  of  works  protected  by 
the  present  Convention  may,  in 
the  absence  of  proof  to  the  con- 
trary, be  considered  as  such,  and 
he  conseq'uently  admitted  to  insti- 
tute proceedings  against  pirates 
before  the  Courts  of  the  various 
countries  of  the  Union,  it  will  he 
sufficient  that  their  name  he  indi- 
cated on  the  work  in  the  accus- 
tomed manner. 


A.rt.  11.  In  order  that  the 
authors  of  works  protected  by 
the  present  Convention  may,  in 
the  absence  of  proof  to  the  con- 
trary, be  considered  as  such,  and 
consequently  adtaitted  to  insti- 
tute proceedings  against  pirates 
before  the  Courts  of  the  various 
countries  of  the  Union,  it  will  he 
sufficient  that  their  name  be  indi- 
cated on  the  work  in  the  accus- 
tomed manner. 
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(1) 


Revised  Convention  as  signed  at  Berlin 
on  November  13th,  1908. 


(2) 
Berne  Convention  of  September  9th, 
1886,   Additional  Aft  of  Paris  and 
Interpretative   Declaration  of  May 

4th,  1896. 
[Note. — The  Interpretative  Declara- 
tion was  not  signed  by  Great  Britain.] 


For  anonymous  or  pseudony- 
mou.s  works,  the  publisher  whose 
name  is  indicated  on  the  work 
shall  be  entitled  to  protect  the 
rights  belonging  to  the  author. 
He  shall  be,  without  other  proof, 
deemed  to  be  the  legal  represen- 
tative of  the  anonymous  or  pseu- 
donymous author. 


Art.  16.  Pirated  works  may  be 
seized  by  the  competent  autho- 
rities of  any  country  of  the  Union 
where  the  original  work  enjoys 
legal  protection. 

In  such  a  country  the 
seizure  may  also  apply  to  re- 
productions imported  from  a 
country  where  the  work  is 
not  protected,  or  has  ceased 
to  be  protected. 

The  seizure  shall  take  place  in 
accordance  with  the  domestic 
legislation  of  each  country. 


For  anonymous  or  pseudony- 
mous works,  the  publisher  whose 
name  is  indicated  on  the  work 
shall  be  entitled  to  protect  the 
rights  belonging  to  the  author. 
He  shall  be,  without  other  proof, 
deemed  to  be  the  legal  represen- 
tative of  the  anonymous  or  pseu- 
donymous author. 

It  is  understood,  nevertheless, 
that  the  Courts  may,  if  necessary, 
require  the  production  of  a  certi- 
ficate from  the  competent  autho- 
rity, stating  that  the  formalities 
prescribed,  according  to  Artifih2,, 
by  the  law  of  the  country  of 
origin,  have  been  fulfilled. 

Art.  12.  Pirated  works  may  be 
seized  upon  importation  into  those 
countries  of  the  Union  in  which 
the  original  work  has  a  right  to 
legal  protection. 

The  seizure  shall  take  place  in 
accordance  with  the  domestic 
legislation  of  each  country. 


Additional  Act. 

Art.  12.  Pirated  works  may  be 
seized  by  the  competent  autho- 
rities of  any  country  of  the  Union 
where  the  original  work  enjoy.^ 
legal  protection. 

The  seizure  shall  take  place  in 
accordance  with  the  domestic 
legislation  of  each  country. 
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(2) 
Berne  Convention  of  September  9th, 
1886,   Additional  Act  of  Paris  and 
Interpretative   Declaration  of  May 
4th,  1896. 
[NoTi!. — ^Tho  Interpretative  Declara- 
tion was  not  signed  by  Great  Britain.] 


Art.  17.  The  provisions  of  the 
present  Convention  cannot  in  any 
way  derogate  from  the  right  be- 
longing to  the  Government  of 
each  country  of  the  Union  to 
permit,  to  control,  or  to  prohibit 
by  measures  of  domestic  legisla- 
tion or  police,  the  circulation, 
representation,  or  exhibition  of 
any  works  or  productions  in 
regard  to  which  the  competent 
authority  may  find  it  necessary  to 
exercise  that  right. 


Art.  18.  The  present  Conven- 
tion shall  apply  to  all  works 
which  at  the  moment  of  its  com- 
ing into  force  have  not  yet  fallen 
into  the  public  domain  in  the 
country  of  origin  through  the 
expiration  of  the  term  of  pro- 
tection. 

If,  however,  through  the 
expiration  of  the  term  of  pro- 
tection which  was  previously 
granted,  a  work  has  fallen 
into  the  public  domain  of  the 
country  where  protection  is 
claimed,  that  work  shall  not 
be  protected  anew  in  that 
country. 

The  application  of  this  prin- 
ciple shall  take  effect  according 
to  the  stipulations  contained  in 
special  Conventions  existing,  or 
to  be  concluded,  to    that    effect 

c. 


Berne  Convention. 
Aft.  13.  It  is  understood  that 
the  provisions  of  the  present 
Convention  cannot  in  any  way 
derogate  from  the  right  belong- 
ing to  the  Government  of  each 
country  of  the  Union  to  permit, 
to  control,  or  to  prohibit  by 
measures  of  domestic  legislation 
or  police  the  circulation,  repre- 
sentation, and  exhibition  of  any 
works  or  productions  in  regard 
to  which  the  competent  authority 
may  find  it  necessary  to  exercise 
that  right. 

Art.  14.  The  present  Conven- 
tion, under  the  reservations  and 
conditions  to  be  determined  by  a 
common  agreement,  shall  apply 
to  all  works  which,  at  the  time 
of  its  coming  into  force,  have  not 
yet  fallen  into  the  public  domain 
in  their  country  of  origin. 


Closing  Protocol.—^  4.  The 
common  agreement  provided  for 
in  Article  14  of  the  Convention 
is  concluded  as  follows:  — 

The  application  of  the  Con- 
41 
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(I) 


B,evised  Convention  as  sio^ncd  at  Berlin 
on  November  13tfi,  1908. 


between  countries  of  the  Union. 
In  the  absence  of  such  stipula- 
tions, the  respective  countries 
shall  regulate,  each  in  so  far  as 
it  is  concerned,  the  manner  in 
which  the  said  principle  is  to  be 
applied. 


(2) 
Berne  Convention  of  September  9th, 
1886,  Additional  Act  of  Paris  and 
Interpretative  Declaration  of  May 
4th,  1896. 
[Note. — The  Interpretative  Declara- 
tion-was not  signed  by  Great  Britain.] 


vention  to  works  not  fallen  into 
the  public  domain  at  the  time  of 
its  coming  into  force,  shall  take 
effect  according  to  the  stipula- 
tions relative  thereto,  contained 
in  special  treaties  existing,  or  to 
be  concluded  for  the  purpose. 

In  the  absence  of  such  stipula- 
tions between  countries  of  the 
Union,  the  respective  countries 
shall  regulate,  each  for  itself,  by- 
domestic  law,  the  manner  in 
which  the  principle  contained  in 
Article  14  is  to  be  applied. 

Additional  Act. 

Closing  Protocol. — §  4.  The 
common  agreement  provided  for 
in  Article  14  of  the  Convention 
is  concluded  as  follows: — 

The  application  of  the  Berne 
Convention  and  of  the  present 
additional  Act  to  works  not  fallen 
into  the  public  domain  in  their 
country  of  origin  at  the  time  of 
the  coming  into  force  of  those 
Acts,  shall  take  effect  according 
to  the  stipulations  relative  thereto 
contained  in  special  Conventions 
existing  or  to  be  concluded  for 
the  purpose. 

In  the  absence  of  such  stipula- 
tions between  countries  of  the 
Union,  the  respective  countries 
shall  regulate,  each  for  itself,  by 
domestic  law,  the  manner  in 
which  the  principle  contained  in 
Article  14  is  to  be  applied. 

The  stipulations  of  Article  14 
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(2) 
Berne  Convention  of  September  9th, 
1886,  Additional  Act  of  Paris  and 
Interpretative   Deelajation  of  May 

4th,. 1896,    _        ; 

[NoTK. — The   Interpretative  Declara- 
tion was  not  signed  by  Great  Britain.] 
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The  above  provisions  shall 
apply  equally  in  case  of  new  ac- 
cessions to  the  Union,  and  also 
in  the  event  of  the  term  of 
protection  being  extended  by 
the  aplplication  of  Article  7. 

Art.  19.  The  provisions  of 
the  present  Convention  shall 
not  prevent  a  claim  being 
made  for  the  application  of 
any  wider  provisions  which 
may  be  made  by  the  legisla- 
tion of  a  country  of  the  Union 
in  favour  of  foreigners  in 
general. 

Art.  20.  The  Governments  of 
the  countries  of  the  Union  reserve 
to  themselves  the  right  to  enter 
into  special  arrangements  be- 
tween each  other,  provided  always 
that  such  arrangements  confer 
upon  authors  more  extended 
rights  than  those  granted  by  the 
Union,  or  embody  other  stipula- 
tions not  contrary  to  the  present 
Convention.  The  provisions  of 
existing  arrangements  which 
answer  to  the  above-mentioned 
conditions  shall  remain  applic- 
able. 


of  the  Berne  Convention  and  of 
this  paragraph  of  the  Closing 
Protocol  shall  apply  equally  to 
the  exclusive  right  of  translation 
as  granted  by  the  present  Addi- 
tional Act. 

The  above-mentioned  tempo- 
rary provisions  shall  be  applic- 
able in  case  of  new  accessions  to 
the  Union. 


Berne  Convention. 
Art.  15.  It  is  understood  that 
the  Governments  of  the  countries 
of  the  Union  reserve  to  them- 
selves respectively  the  right  to 
make  separately  particular  ar- 
rangements between  themselves, 
provided  always  that  such  ar- 
rangements confer  upon  authors 
or  their  representatives  more  ex- 
tended rights  than  those  granted 
by  the  Union,  or  embody  other 
stipulations  not  contrary  to  the 
present  Convention. 
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(1) 


Bsvised  Convention  as  signed  at  Berlin 
on  November  13th,  1908. 


(2) 
Berne  Convention  of  September  9th, 
1886,  Additional  Act  of  Paris  and 
Interpretative  Declaration  of  May 

4th,  1896. 
[Note. — ^The  Interpretative  Declara- 
tion was  not  signed  by  Great  Britain.] 


Art.  21.  The  International  Of- 
fice established  under  the  name 
of  the  "  Office  of  the  International 
Union  for  the  Protection  of  Lite- 
rary and  Artistic  Works  "  shall 
be  maintained. 

That  Ofiice  is  placed  under  the 
high  authority  of  the  Govern- 
ment of  the  Swiss  Confederation, 
which  regulates  its  organization 
and  supervises  its  working. 


Additional  Article. 

The  Convention  concluded  this 
day  shall  not  in  any  way  affect 
the  maintenance  of  the  treaties 
already  existing  between  the  con- 
tracting countries,  so  -far  as  those 
treaties  confer  upon  authors  or 
their  representatives  rights  more 
extended  than  those  accorded  by 
the  Union,  or  embody  other 
stipulations  which  are  not  con- 
trary to  this  Convention. 

Art.  16.  An  International  Of- 
fice shall  be  established  under  the 
name  of  the  "Office  of  the 
International  Union  for  the  Pro- 
tection of  Literary  and  Artistic 
Works." 

That  Office,  the  expenses  of 
which  shall  be  borne  by  the  Ad- 
ministrations of  all  the  countries 
of  the  Union,  is  placed  under  the 
high  authority  of  the  Superior 
Administration  of  the  Swiss  Con- 
federation, and  works  under  its 
supervision.  Its  functions  shall 
be  determined  by  common  agree- 
ment between  the  countries  of  the 
Union. 

Closing  Protocol.—^  5.  The 
organization  of  the  International 
Office  provided  for  by  Article  16 
of  the  Convention  shall  be  settled 
by  a  regulation  which  shall  be 
drawn  up  by  the  Government  of 
the  Swiss  Confederation. 
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(2) 
Berne  Convention  of  September  9th, 
1886,  Additional  Act  of  Paris  and 
Interpretative  Declaration  of  May 

4th,  1896. 
[Note. — The  Interpretative  Declara- 
tion was  not  signed  by  Great  Britain.] 


The  official  language  of  the 
Offioe  shall  be  French. 

Art.  22.  The  International  Of- 
fice collects  every  kind  of  infor- 
mation relative  to  the  protection 
of,  the  rights  of  authors  over  their 
literary  and  artistic  works.  It 
arranges  and  publishes  such  in- 
formation. It  undertakes  the 
study  of  questions  of  general 
interest  concerning  the  Union, 
and  by  the  aid  of  documents 
placed  at  its  disposal  by  the  dif- 
ferent Administrations,  edits  a 
periodical  publication  in  the. 
French  language  on  the  questions 
which  concern  the  objects  of  the 
Union.  The  Governments  of  the 
countries  of  the  Union  reserve  to 
themselves  the  power  to  autho- 
rise by  common  accord  the  publi- 
cation by  the  Office  of  an  edition 
in  one  or  more  other  languages, 
if  experience  should  show  this  to 
be  requisite. 

The  International  Office  will 
always  hold  itself  at  the  disposal 
of  members  of  the  Union  with  the 
view  to  furnish  them  with  any 
special  information  which  they 
may  require  relative  to  the  pro- 
tection of  literary  and  artistic 
works. 

The  Director  of  the  Inter- 
national Office  shall  make  an 
annual  Report  on  his  Adminis- 
tration, which  shall  be  oommuni- 


The  official  language  of  the 
International  Office  shall  be 
French. 

Closing  Protocol. — §  5  (con- 
tinued). The  International  Office 
shall  collect  every  kind  of  infor- 
mation relative  to  the  protection 
of  the  rights  of  authors  over 
their  literary  and  artistic  works. 
It  shall  arrange  and  publish  such 
information.  It  shall  under- 
take the  study  of  questions  of 
general  interest  concerning  the 
Union,  and  by  the  aid  of  docu- 
ments placed  at  its  disposal  by 
the  different  Administrations 
shall  edit  a  periodical  publica- 
tion in  th«  French  language 
on  the  questions  which  concern 
the  objects  of  the  Union.  The 
GnovernmentB  of  the  countries  of 
the  Union  reserve  to  themselves 
the  power  to  authorise  by 
common  accord  the  publication 
by  the  Office  of  an  edition  in  one 
or  more  other  languages,  if  ex- 
perience should  show  this  to  be 
requisite. 

The  International  Office  shall 
always  hold  itself  at  the  disposal 
of  members  of  the  Union  with  the 
view  to  furnish  them  with  any 
special  information  which  they 
may  require  relative  to  the  pro- 
tection of  literary  and  artistic 
works. 

The  Director  of  the  Inter- 
national Offioe  shall  make  an 
annual  Report  on  his  Adminiw- 
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(2) 
Berne  Convention  of  September  9th, 
1886,  Additional  Act  of  Paris  and 
Interjjretative   Declaration '  of  May 

4th,  1898. 
[Note. — ^The  Interpretative  Declara- 
tion was  not  signed  Dy  Great  Britain.  ] 


cated  to  all  the  members  of  the 
Union. 


Art.  23.  The  expenses  of  the 
OffioG  of  the  International  Union 
shall  be  shared  by  the  oontract- 
ing  countries.  Until  a  fresh  de- 
cision is  arrived  at,  they  cannot 
exceed  the  sum  of  60,000  fr.  a 
year.  This  sum  may  be  increased, 
if  necessary,  by  the  simple  deci- 
sion of  -one  of  the  Conferences 
provided  for  in  Article  24. 

The  share  of  the  total  expense 
to  be  paid  by  each  country  shall 
be  determined  by  the  division  of 
the  contracting  and  acceding 
countries  into  six  classes,  each  of 
which  shall  contribute  in  the  pro- 
portion of  a  certain  number  of 
units,  viz.: — 

1st  class 25  units. 

2nd    „    20 

3rd    „    15       „ 

4th     , 10       „ 

5th     „ 5 

6th    „    3      „ 

These  coefficients  are  multi- 
plied by  the  number  of  countries 
of  each  class,  and  the  total  pro- 
duct thus  obtained  gives  the 
number  of  units  by  which  the 
total  expense  is  to  be  divided. 
The  quotient  gives  the  amount  of 
the  unit  of  expense. 

Each  country  shall  declare,  at 
the  time  of  its  accession,  in  which 
of  the  said  classes  it  desires  to 
be  placed. 


tration,  which  shall  be  oommuni- 
cated  to  all  the  members  of  the 
Union. 

Closing  Protocol. — §  5  (con- 
tinued). The  expenses  of  the 
Office  of  the  International  Union 
shall  be  shared  by  the  contract- 
ing countries.  Until  a  fresh  de- 
cision is  arrived  at,  they  cannot 
exceed  the  sum  of  60,000  fr.  a 
year.  This  sum  may  be 
creased,  if  necessary,  by 
simple  decision  of  one  of 
Conferences  provided  for 
Article  17. 

The  share  of  the  total  expense 
to  be  paid  by  each  country  shall 
be  determined  by  the  division  of 
the  contracting  and  acceding 
countries  into  six  classes,  each  of 
which  shall  contribute  in  the  pro- 
portion of  a  certain  number  of 
units,  viz.: — 

1st  class 25  units. 


in- 

the 

the 

in 


2nd 
3rd 
4th 
5th 
6th 
These 


20 

15 

10 

5 

3 

coefficients     shall 


be 

multiplied  by  the  number  of 
countries  of  each  class,  and  the 
total  product  thus  obtained  will 
give  the  number  of  units  by 
which  the  total  expense  is  to  be 
divided.  The  quotient  wiU  give 
the  amount  of  the  unit  of 
expense. 

Each  country  shall  declare,  at 
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(2) 
Berne  Convention  of  September  9tli, 
1886,  Additional  Act  of  Paris  and 
Interpretative   Declaration  of  May 

4tla,  1896. 
[Note. — The  Interpretative  Declara- 
tion was  not  signed  Dy  Great  Britain.] 


The  Swiss  Administration  pre- 
pares the  Budget  of  the  Office, 
superintends  its  expenditure, 
makes  the  necessary  advances, 
and  draws  up  the  annual  account, 
which  will  be  communicated  to 
all  the  other  Administrations. 


Art.  24.  The  present  Conven- 
tion may  be  submitted  to  revisions 
in  order  to  introduce  therein 
amendments  calculated  to  per- 
fect the  system  of  the  Union. 

Questions  of  this  kind,  as  well 
as  those  which  are  of  interest  to 
the  Union  in  other  respects,  shall 
be  considered  in  Conferences  to  be 
held  successively  in  the  countries 
of  the  Union  by  Delegates  of  the 
said  countries.  The  Administra- 
tion of  the  country  where  a  Con- 
ference is  to  meet  prepares,  with 
ihe  assistance  of  the  International 
Office,  the  work  of  the  Conference. 
The  Director  of  the  Office  shall 
attend  at  the  sittings  of  the  Con- 
ferences, and  shall  take  part  in 
the  discussions  without  the  right 
to  vote. 

No  alteration  in  the  present 
Convention  shall  be  binding  on 
the  Union  except  by  the  unani- 
mous consent  of  the  countries 
composing  it. 


the  time  of  its  accession,  in  which 
of  the  said  classes  it  desires  to 
be  placed. 

The  Swiss  Administration  shall 
prepare  the  Budget  of  the  Office, 
and  superintend  its  expenditure, 
make  the  necessary  advances, 
and  draw  up  the  annual  account, 
which  will  be  communicated  to 
all  the  other  Administrations. 

Art.  17.  The  present  Conven- 
tion may  be  submitted  to  revisions 
in  order  to  introduce  therein 
amendments  calculated  to  per- 
fect the  system  of  the  Union. 

Questions  of  this  kind,  as  well 
as  those  which  are  of  interest  to 
the  Union  in  other  respects,  shall 
be  considered  in  Conferences  to  be 
held  successively  in  the  countries 
of  the  Union  by  Delegates  of  the 
said  countries. 

Closing  Protocol. — §  5.  The 
Administration  of  the  country 
where  a  Conference  is  to  meet 
shall  prepare,  with  the  assistance 
of  the  International  Office,  the 
work  of  the  said  Conference. 

The  Director  of  the  Inter- 
national Office  shall  attend  at  the 
sittings  of  the  Conferences,  and 
shall  take  part  in  the  discussions 
without  the  right  to  vote. 

It  is  understood  that  no  altera- 
tion in  the  present  Conventioa 
shall  be  binding  on  the  Union, 
except  by  the  unanimous  consent 
of  the  countries  composing  it. 
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Berne  Convention  of  September  9th, 
1885,  Additional  Act  of  Paris  and 
Interpretative  Declaration  of  May 

4th,  1896. 
[Note. — The  Interpretative  Declara- 
tion was  not  signed  Dy  Great  Britain.] 


Art.  25.  States  outside  the 
Union  which  make  provision  for 
the  legal  protection  of  rights 
forming-  the  object  of  the  present 
Convention  may  accede  thereto 
on  request  to  that  efEeot. 

Such  accession  shall  be  notified 
in  writing  to  the  Government  of 
the  Swiss  Confederation,  who  will, 
communicate  it  to  all  the  other 
countries  of  the  Union. 

Such  accession  shall  imply  full 
adhesion  to  all  the  clauses  and 
admission  to  all  the  advantages 
provided  by  the  present  Conven- 
tion. It  may,  nevertheless, 
contain  an  indication  of  the 
provisions  of  the  Convention 
of  the  9th  September,  1886,  or 
of  the  Additional  Act  of  the 
4th  May,  1896,  which  they 
may  judge  necessary  to  sub- 
stitute, provisionally  at  least, 
for  the  corresponding  provi- 
sions of  the  present  Conven- 
tion. 

Art.  26.  Contracting  counh-ies 


Closing  Protocol. — §  6.  The 
next  Conference  shall  take  place 

•  at  Paris  mithin  a  period  of  from 
four  to  six  years  from  the  date 
of  the  coming  into  force  of  the 
Convention. 

The  French  Government  shall 
fix  the  date  of  this  Conference 

1  within  these  limits,  after  having 
consulted  the  International  Office. 

Art.  18.  Countries  which  have 
not  been  parties  to  the  present 
Convention  and  make  provision 
in  their  own  territory  for  the 
legal  protection  of  the  rights 
forming  the  objects  of  this  Con- 
vention, shall  be  admitted  to  ac- 
cede thereto  on  request  to  that 
cfEect. 

Such  accession  shall  be  notified 
in  writing  to  the  Government  of 
the  Swiss  Confederation,  who  will 
communicate  it  to  all  the  other 
countries  of  the  Union. 

Such  accession  shall  imply  full 
adhesion  to  all  the  clauses  and 
admission  to  all  the  advantages 
provided  by  the  present  Conven- 
tion. 


Art.  19.  Countries  acceding  to 
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shall  have  the  right  to  accede  to 
the  present  Convention  at  any 
time  for  their  Colonies  or  foreign 
possessions. 

They  may  do  this  either  by  a 
general  Declaration  comprising 
in  the  accession  all  their  Colonies 
or  possessions,  or  by  specially 
naming  those  comprised  therein, 
or  by  simply  indicating  those 
which  are  excluded. 

Such  Declaration  shall  be 
notified  in  writing  to  the 
Government  of  the  Swiss 
Confederation,  who  will  com- 
municate it  to  all  the  other 
countries  of  the  Union. 

Art.  27.  The  present  Con- 
vention shall  replace,  in  re- 
gard to  the  relations  between 
the  Contracting  States,  the 
Convention  of  Berne  of  the 
9th  September,  1886,  includ- 
ing the  Additional  Article  and 
the  Final  Protocol  of  the  same 
date,  as  well  as  the  Addi- 
tional Act  and  the  Interpreta- 
tive Declaration  of  the  ith 
May,  1896.  These  instru- 
ments shall  remain  in  force 
in  regard  to  relations  with 
States  which  do  not  ratify 
the  present  Convention. 

The  signatory  States  of  the 
present  Convention  may  de- 
clare at  the  exchange  of  rati- 
fications that  they  desire  to 
remain  bound,  as  regards  any 


(2) 

Berno  Convention  of  September  9th, 
1886,  Additional  Act  of  Paris  and 
Interpretative  Declaration  of  May 

4th,  1896. 
[Note. — The  Interpretative  Declara- 
tion was  not  signed  by  Great  Britain.] 


the  present  Convention  shall  also 
have  the  right  to  accede  thereto 
at  any  time  for  their  Colonies  or 
foreign  possessions. 

They  may  do  this  either  by  a 
general  Declaration  comprising 
in  the  accession  all  their  Colonies 
or  possessions,  or  by  specially 
naming  those  comprised  therein, 
or  by  simply  indicating  those 
which  are  excluded. 
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Revised  Convention  as  signed  at  Berlin 
on  November  13th,  1908. 


(2) 
Berne  Convention  of  September  9th, 
1886,  Additional  Act  of  Paris  and 
Interpretative  Declaration  of  May 
4th,  1896. 
[Note. — ^The  Interpretative  Declara- 
tion was  not  signed  by  Great  Britain.] 


specific  point,  by  the  provi- 
sions of  the  Conventions 
which  they  have  previously 
signed. 

Art.  28.  The  present  Conven- 
tion shall  be  ratified  and  the 
ratifications  exchanged  at  Berlin 
not  later  than  the  1st  July, 
1910. 

Each  Contracting  Party  shall, 
as  regards  the  exchange  of  ratifi- 
cations, deliver  a  single  instru- 
ment, which  shall  be  deposited 
with  those  of  the  other  countries 
in  the  archives  of  the  Govern- 
ment of  the  Swiss  Confederation. 
Each  Party  shall  receive  in  return 
a  copy  of  the  proces  verbal  of  the 
exchange  of  ratifications  signed 
by  the  Plenipotentiaries  who  took 
part. 


Art.  29.  The  present  Convention 
shall  be  put  in  force  three  months 
after  the  exchange  of  ratifica- 
tions, and  shall  remain  in  force 
for  an  indefinite  period  until  the 
termination  of  a  year  from  the 
day  on  which  it  may  have  been 
denounced. 

Such  denunciation  shall  be 
made  to  the  Government  of  the 
Swiss  Confederation.  It  shall 
only  take  effect  in  regard  to  the 
country  which  made  it,  the  Con- 
vention remaining  in  full  force 


Art.  21.  The  present  Conven- 
tion shall  be  ratified  and  the 
ratifications  exchanged  at  Berne, 
within  a  period  of  one  year  at  the 
latest. 

Closing  Protocol. — §  7.  It  is 
agreed  that,  as  regards  the  ex- 
change of  ratifications  provided 
for  by  Article  21,  each  Contract- 
ing Party  shall  deliver  a  single 
instrument,  which  shall  be  de- 
posited with  those  of  the  other 
countries  in  the  archives  of  the 
Government  of  the  Swiss  Con- 
federation. Each  Party  shall  re- 
ceive in  return  a  copy  of  the 
proces  verbal  of  the  exchange  of 
ratifications  signed  by  the  Pleni- 
potentiaries who  took  part. 

Art.  20.  The  present  Convention 
shall  be  put  in  force  three  months 
after  the  exchange  of  ratifica- 
tions, and  shall  remain  in  force 
for  an  indefinite  period  until  the 
termination  of  a  year  from  the 
day  on  which  it  may  have  been 
denounced. 

Such  denunciation  shall  be 
made  to  the  Government  ap- 
pointed to  receive  accessions.  It 
shall  only  take  effect  in  regard  to 
the  country  which  made  it,  the 
Convention    remaining    in     full 
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and  effect  for  the  other  countries 
of  the  Union. 


Art.  30.  The  States  which 
shall  introduce  in  their  legis- 
lation the  duration  of  protec- 
tion for  fifty  years  contem- 
plated by  Article  7,  first 
paragraph,  of  the  present 
Convention,  shall  give  notice 
thereof  in  writing  to  the 
Government  of  the  Swiss  Con- 
federation, who  will  com- 
municate it  at  once  to  all  the 
other  States  of  the  Union. 

The  same  procedure  shall 
be  followed  in  the  case  of  the 
States  renouncing  the  reser- 
vations made  by  them  in 
virtue  of  Articles  25,  26,  and 
27. 

In  faith  whereof,  &o. 


(2) 
Berne  Convention  of  September  9th, 
1886,  Additional  Act  of  Paris  and 
Interpretative   Declaration  of  May 

4th,  1896. 
[Note. — ^The  Interpretative  Declara- 
tion was  not  signed  by  Great  Britain.] 


force    and    effect   for    the    other 
countries  of  the  Union. 

Additional  Act. 
Such  denunciation  shall  be 
made  to  the  Government  of  the 
Swiss  Confederation.  It  shall 
only  take  effect  in  regard  to  the 
country  which  made  it,  the  Con- 
vention remaining  in  full  force 
and  effect  for  the  other  countries 
of  the  Union. 
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OEDERS  IN  COUNCIL  MADE  UNDER  SECTS.  28  AND  29 
OF  THE  COPYRIGHT  ACT,  1911,  EXTENDING  THAT 
ACT  TO  FOREIGN  COUNTRIES  AND  BRITISH  PRO- 
TECTORATES. 


Oedeh  in  Council  under  the  Copyright  Act,  1911,  regulating 
Copyright  Relations  with  the  Foreign  Countries  of  the 
Berne  Convention  Union  (gr). 

At  the  Court  at  BuckinghiEUmi  Palaoe,  the  24th  day  of  June,  1912. 

Present, 
The  Kings's  Most  Excellent  Majesty  in  Council. 

Whereas  on  the  9th  day  of  September,  1886,  a  Convention  with 
respect  to  the  protection  to  be  given  by  way  of  copyright  to  the 
authors  of  Uterary  and  artistic  wiorks  (hereinafter  called  the  Berne 
Convention)  set  out  in  the  Second  Schedule  to  this  Order  was  con- 
cluded between  Her  late  Majesty  Queen  Victoria  and  the  foreign 
countries  following,  that  is  to  say: — Belgium,  France,  Germany, 
Hayti,  Italy,  Spain,  Svdtzerland  and  Tunis,  and  on  the  5th  day  of 
September,  1887,  the  ratifications  of  the  said  Berne  Convention  were 
duly  exchanged  between  Her  late  Majesty  Queen  Victoria  and  the 
aforesaid  countries: 

And  whereas  subsequently  the  foreign  countries  following,  namely, 
Luxemburg,  Monaco,  Montenegro,  Norway  and  Sweden,  acceded  to 
the  said  Berne  Convention: 

And  whereas  an  additional  Act  bo  the  said  Berne  Convention 
(hereinafter  called  the  Additional  Act)  set  out  in  the  Third  Schedule 
to  this  Order  was  agreed  upon  between  Her  late  Majesty  Queen 
Victoria  and  the  foreign  countries  foUovring,  namely,  Belgium, 
France,  Germany,  Italy,  Luxemburg,  Monaco,  Montenegro,  Spain, 
Switzerland  and  Tunis,  for  the  purpose  of  varying  the  provisions  of 
the  said  Berne  Convention,  and  the  ratifications  of  the  said  Addi- 

{g)  Statutory  Rules  and  Orders,  1912,  No.  913. 


OKUEKS  IN  COUNCIL.  MS 

tional  Aot  were,  on  the  9tli  day  of  September,  1897,  exchanged  Appendix  C. 
between  Her  late  Majesty  Queen  Victoria  and  the  aforesaid  countries: 

And  whereas  subsequently  the  Republic  of  Hayti  acceded  to  the 
said  Additional  Act,  and  the  foreign  countries  following,  namely, 
Denmark  and  the  Faroe  Islands,  the  German  Protectorates,  Japan 
ajid  Liberia,  acceded  to  the  said  Berne  Convention  and  the  said 
Additional  Act,  and  the  Principality  of  Montenegro  duly  denounced 
the  said  Berne  GomventLon  and  the  said  Additional  Act: 

And  whereas  by  the  Orders  in  Council  mentioned  in  the  Fifth 
Schedule  to  this  Order  and  made  under  the  authority  of  the  Inter- 
national Copyright  Acts,  1844  to  1886,  effect  is  now  given  through- 
out His  Majesty's  dominions  to  the  said  Berne  Convention  and  the 
said  Additional  Act: 

And  whereas  a  Comvention  (hereinafter  called  the  Berlin  Con- 
vention) set  out  in  the  First  Schedule  to  this  Order  was  on  the 
13th  day  of  November,  1908,  agreed  upon  between  His  late  Majesty 
King  Edward  VII.  and  the  foreign  oountiies  following,  namely: 
Belgium,  Denmark,  France,  Grermany,  Italy,  Japan,  Liberia,  Luxem- 
burg, Monaco,  Norway,  Spain,  Sweden,  Switzerland  and  Tunis,  for 
the  purpose  of  replacing  the  S(aid  Berne  Convention  and  the  said 
Additional  Act: 

And  whereas  it  is  provided  by  the  said  Berlin  Convention  that 
the  Contracting  States  may  make  reservations  by  declaring  at  the 
exohangc  of  ratifications  that  they  desire  to  remain  bound,  as  regards 
any  specific  point,  by  the  provisions  of  the  said  Berne  Convention 
and  the  said  Additional  Act,  and  it  is  further  provided  by  the  said 
Berlin  Convention  that  the  said  Berne  Convention  and  the  said 
Additional  Act  shall  remain  in  force  in  regard  to  relations  with 
Contracting  States  which  do  not  ratify  the  said  Berlin  Convention: 

And  whereas  the  said  Berlin  Convention  was  ratified  by  His 
Majesty  on  the  14th  day  of  June,  1912,  subject  to  the  reservation 
mentioned  in  Part  I.  of  the  Fourth  Schedule  to  this  Oi-der: 

And  whereas  the  said  Berlin  Convention  has  also  been  ratified 
by  the  foreign  countries  following,  namely,  Belgium,  France, 
Germany,  Hayti,  Japan,  Liberia,  Luxemburg,  Monaco,  Norway, 
Spain,  Switzerland  and  Tunis,  subject  to  the  reservations  mentioned 
in  Part  II.  of  the  Fourth  Schedule  to  this  Order: 

And  whereas  the  Republic  of  Portugal  has  acceded  to  the  said 
Berlin  Convention: 

And.  whereas  by  the  Copyright  Aot,  1911,  the  aforesaid  Inter- 
national Copyright  Acts,  1844  to  1886,  are  repealed,  as  from  the 
commencement  of  the  said  Copyright  Act,  1911,  in  the  parts  of  His 
Majesty's  dominions  to  which  the  said  Act  extends: 

And  whereas  by  the  said  Copyright  Aot,  1911,  authority  is  con- 
ferred upon  His  Majesty  to  extend  by  Order  in  Council  the  pro- 
tection of  the  said  Act  to  certain  classes  of  foreign  works  within 


^^^  APPENDIX  C. 

Appendix  C.    any   part  of   His   Majesty's  dominicms,  other  than  self-governing 
dcminions,  to  which  the  said  Act  extends: 

Now;  therefore,  His  Majesty,  by  and  with  the  advice  of  His  Privy 
Council,  and  by  virtue  of  the  authority  conferred  upon  Him  by  the 
Copyright  Act,  1911,  is  pleased  to  order,  and  it  is  hereby  ordered 
as-  follows:  — 

(1)  This  Order  shall  extend  to  the  foreign  countries  following, 
namelj',  Belgium,  Denmark  and  the  Faroe  Islands,  France, 
Germany,  and  the  Grerman  Protectorates,  Hayti,  Italy,  Japan, 
Liberia,  Luxemburg,  Monaco,  Norway,  Portugal,  Spain,  Sweden, 
Switzerland  and  Tunis.  And  the  above  countries  are  in  this  Order 
referred  to  as  the  foreign  countries  of  the  Copyright  Union. 

(2)  The  Copyright  Act,  1911,  including  the  provisions  as  to 
existing  works,  shall  subject  to  the  provisions  of  the  said  Act  and 
of  this  Order  apply — 

(a)  to  works  first  published  in  a  foreign  country  of  the  Copyright 

Union,  in  like  manner  as  if  they  had  been  first  published 
within  the  parts  of  His  Majesty's  dominions  to  which  the 
said  Act  extends: 

(b)  to  literary,  dramatic,  musical  and  artistic  works,  the  authors 

whereof  were  at  'the  time  of  the  making  of  the  works  sub- 
jects or  citizens  tif  a  foreign  coimtry  of  the  Copyright 
Union,  in  like  manner  as  if  the  authors  had  been  British 
subjects: 

(c)  in  respect  of  residence  in  a  foreign  country  of  the  Copyright 

Union,  in  like  planner  as  if  such  residence  had  been  resi- 
dence in  the  parte  of  His  Majesty's  dominions  to  which 
the  said  Act  extends. 

Provided  that — 

(i)  Sections  1  (2)  (d)  and  19  of  the  Copyright  Act,  1911,  and 
such  other  part  or  parts  thereof  as  confer  upon  the  o^vner 
of  the  copyright  in  a  literary,  dramatic  or  musical  work 
the  exclusive  right  of  making  any  record  perforated  roll 
cinematograph  film  or  other  contrivance  by  means  of  which 
the  work  may  be  mechanically  performed  and  such  other 
part  or  parts  thereof  as  confer  copyright  in  any  record  or 
perforated  roll  shall  not  apply  in  the  case  of  any  work  of 
which  the  country  of  origin  is  Denmark,  Italy,  or  Sweden. 

(ii)  The  term  of  copyright  within  the  parts  of  His  Majesty's 
dominions  to  which  this  Order  applies  shall  not  exceed 
that  conferred  by  the  law  of  the  country  of  origin  of  the 
work. 

(iii)  The   enjoyment  of  the  rights  conferred  by  the  Copyright 
.  Act,  1911,  shall  be  subject  to  the  accomplishment  of  the 
following  conditions  and  foirmalities,  that  is  to  say: — 
(a)  In  the  case  of  any  newspaper  article  (not  being  a 
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serial  story  or  tale)  of  which  the  country  of  origin  is  one  Ai'I'endix  C. 
of  the  foreign  countries  following,  namely,  Belgium, 
France,  Germany,  and  the  German  Protectorates,  Hayti, 
Liberia,  Luxemburg,  Monaco,  Portugal,  Spain,  Switzerland 
and  Tunis,  the  right  to  prevent  the  reproduction  of  such 
article  (either  in  the  original  language  or  in  a  translation) 
in  another  newspaper  with  an  indication  of  the  source  shall 
be  conditional  upon  reproduction  being  forbidden  by  ex- 
press declaration  in  some  conspicuous  part  of  the  newspaper 
in  which  the  article  is  published. 

(b)  In  the  case  of  any  newspaper  or  magazine  article 
(not  being  a  serial  story  or  tale)  of  which  the  country  of 
origin  is  Denmark,  Italy,  Norway  or  Sweden,  the  right  to 
prevent  the  reproduction  of  such  article  (either  in  the 
original  language  or  in  a  translation)  with  an  indication 
of  the  source  shall  be  conditional  upon  reproduction  being 
forbidden  by  express  declaration  in  some  conspicuous  part 
of  newspaper  or  magazine  in  which  the  article  is  published. 

(c)  In  the  case  of  any  literary  or  dramatic  work  of  which 
the  country  of  origin  is  Denmark,  Italy,  Japan,  or  Sweden 
the  right  after  the  expiration  of  ten  years  from  the  end  of 
the  year  in  which  the  work  or  in  the  case  of  a  book  pub- 
lished in  numbers  each  number  of  the  work  was  first  pub- 
lished, to  prevent  the  production,  reproduction,  performance 
in  public  or  publication  of  any  translation  of  the  work 
shall  be  conditional  upon  the  publication  before  the  expira- 
tion of  the  above-mentioned  period  and  within  the  parts 
of  His  Majesty's  dominions  to  which  this  Order  applies  or 
within  any  foreign  country  of  the  Copyright  Union  of  an 
authorised  translation  in  (the  language  for  which  protection 
is  claimed  of  the  work  or  of  each  number  of  the  work. 

(d)  In  the  case  of  any  published  musical  work  of  which 
the  country  of  origin  is  Denmark,  Italy,  Japan  or  Sweden 
the  right  to  prevent  performance  in  public  shall  be  condi- 
tional upon  performance  in  public  being  forbidden  by  an 
express  declaration  on  ,the  title-page  or  commencement  of 
the  work. 

(e)  In  the  case  of  any  work  of  which  the  coimtry  of 
origin  is  Denmark,  Italy  or  Sweden  the  entire  rights  con- 
ferred by  the  Copyright  Act,  1911,  shall  be  conditional 
upon  the  aooomplishment  of  the  conditions  and  formalities 
prescribed  by  law  in  the  country  of  origin. 

(iv)  Nothing  in  the  provisionis  of  the  Copyright  Act,  1911,  as 
applied  to  existing  works,  shall  be  construed  as  levjving 
any  right  of  preventing  the  production,  or  importation  of 
any  translation  in  any  case  where  the  right  has  ceased  by 
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Appe>i]ix  C.  rirtae   of   Section   5   of  tbe   Intematioaal  Copyright  Aot, 

1886. 

(3)  Subject  to  the  provisions  of  Article  (2)  proviso  (i)  of  this 
Order  where  any  miisioal  work  to  which  this  Order  applies  has  been 
published  before  the  oommenoement  of  the  Copyright  Act,  1911, 
but  no  contrivances  by  means  of  which  the  work  may  be  meohani- 
oally  performed  have  before  the  commencement  of  this  Order  been 
lawfully  made,  or  placed  on  sale,  within  the  parts  of  His  Ma,jesty's 
dominions  to  which  this  Order  appKes,  copyright  in  the  work  shall 
include  all  rights  conferred  by  the  Siaid  Act  with  respect  to  the 
making  of  records,  perforated  rolls  and  other  contrivances  by  means 
of  which  the  work  may  be  mechanically  performed. 

(4)  In  this  Order  the  expresision  "the  country  of  origin"  as 
applied  to  a  work  has  the  same  meaning  as  in  the  third  paragraph 
of  Article  4  of  the  Berlin  Convention. 

(5) — (a)  This  Order  shall  apply  to  all  His  Majesty's  dominions, 
colonies,  and  possessions,  excepting  to  those  hereinafter  named,  that 
is  to  say,  except  to  the — 

Dominion  of  Canada, 

The  Commonwealth  of  Australia, 

The  Dominion  of  New  Zealand, 

The  Union  of  South  Africa, 

Newfoundland . 
(b)  This  Order  shall  also  apply  to  Cyprus,  and  to  the  following 
territories  under  His  Majesty's  protection,  that  is  to  say: — ^the 
Bechuanaland  Protectorate,  East  Africa  Protectorate,  Gambia  Pro- 
tectorate, Gilbert  and  Elliae  Islands  Protectorate,  Northern  Nigeria 
Protectorate,  Northern  Territories  of  the  Gold  Coast,  Nyasaland 
Protectorate,  Northern  Rhodesia,  Southern  Rhodesia,  Sierra  Leone 
Protectorate,  Solomon  Islands  Protectorate,  Swaziland,  Uganda  Pro- 
tectorate, and  Weihaiwei. 

(6)  The  Orders  mentioned  in  the  Fifth  Schedule  to  this  Order 
are  hereby  revoked,  .as  from  the  date  of  the  commencement  of  this 
Order,  so  far  las  regards  the  parts  of  His  Majesty's  dominions  to 
which  this  Order  applies: 

Provided  that  neither  such  Mvooation  nor  anything  else  in  this 
Order  shall  prejudioially  affect  any  right  acquired  or  accrued  before 
the  commencement  of  this  Order  by  virtue  of  any  Order  hereby 
revoked,  and  any  person  entitled  to  such  right  shall  continue  entitled 
thereto,  and  to  the  remedies  for  the  same,  in  like  manner  as  if  this 
Order  had  not  been  made. 

(7)  This  Order  shall  be  construed  as  if  it  formed  part  of  the 
Copyright  Act,  1911. 

(8)  This  Order  shall  come  into  operation  in  the  United  Kingdom 
on  the  Ist  day  of  July,  1912,  and  in  any  part  of  His  Majesty's 
dominions  to  which  this  Order  applie'i,  and  on  the  day  on  which  the 
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Copyright  Act,  1911,  comes  into  operation  in  such  part:  which  day  Appendix  C. 
is  in  this  Order  referred  to  as  the  oommenoement  of  this  Order. 

And  the  Lards  Conunissioners  of  Hie  Majesty's  Treasury  are  to 
give  the  necessary  orders  accordingly . 

Almeric  Fitzroy. 

[Then  follow  Schedules  sietting  out  in  full  the  Revised  Convention, 
1908;   the  original  Convention,  1886;  the  Additional  Act  of  Paris, 
1897;    the  Reservations  made  to  the  Revised  Convention  (7i) ;   and 
•references  to  the  Ordei-s  in  Council  under  the  International  Copy- 
right Acts,  1844  to  1886.] 


Order  in  Council  amending  the  Order  in  Councii,  of  June  24, 
1912,  regulating  Copyright  Relations  with  the  Foreign 
Countries  of  the  Berne  Copyright  Union  as  regards 
Denmark  and  Japan  (i) . 

At  the  Court  at  Buckingham  Palace,  the  17th  day  of  March,  1913. 

Present, 
The  King's  Most  Excellent  Majesty, 
Lord  President  Lord  Stamfordham 

Viscount  Knollys  Mr.  Herbert  Samuel. 

Whereas  His  Majesty,  by  virtue  of  the  authority  conferred  on 
Him  bj'  tlie  Copyright  Act,  1911,  and  having  regard  to  the  provi- 
sions of  the  Berlin  Copyright  Convention,  was  pleased  to  make  an 
Order  in  Council,  dateid  the  24th  day  of  June,  1912  (hereinafter 
called  the  Principal  Ordesr),  extending  the  protection  of  the  said 
Act  to  certain  classes  of  works  to  which  protection  is  guaranteed  by 
the  said  Convention: 

And  whereas  the  Kingdom  of  Denmark  has  ratified  the  said  Con- 
vention subject  to  the  reservation  mentioned  in  the  Schedule  attached 
to  this  Order: 

And  whereas  it  is  expedient  that  Article  2,  proviso  (iii)  (a),  of 
the  Principal  Order  should  be  extended  so  as  to  apply  to  newspaper 
articles  (not  being  serial  stories  or  tales)  of  which  the  country  of 
origin  is  Japan: 

Now,  therefore,  His  Majesty,  by  and  with  the  advice  of  His  Privy 
Council,  and  by  virtue  of  the  authority  conferred  upon  Him  by  the 
Copyright  Act,  1911,  is  pleased  to  order,  and.it  is  hereby  ordered, 
as  follows: — 

(1)  The  provisions  of  Article  (2),  proviso  (i).  Article  (2),  pro- 
viso (iii)  (e),  Article  (2),  proviso  (iii)  (d),  and  Article  (2), 

(A)  Ante,  pp.  325,  326. 

(j)  Statutory  Rules  and  Orders,  1913,  No.  330. 
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proviso  (iii)  (e),  of  the  Priacipal  Order  are  hereby  revoked 
so  far  w  they  relate  to  works  of  which  the  country  of 
origin  is  Denmark,  and  the  authors  of  all  such  works  shall 
enjoy  the  same  rights  as  if  the  said  provisions  had  never 
related  thereto. 

(2)  In   the   application  of  -the  proyisione  of  Article   (3)  of  the 

Principal  Order  to  works  of  which  the  country  of  origin 
is  Denmark,  the  date  of. this  Order  shall  be  substituted  for 
the  oommenoenlent  of  the  Act  and  for  the  commencement, 
of  the  Principal  Order. 

(3)  Where  any  penson  has,  before  the  date  of  this  Order,  taken 

any  action  whereby  he  has  incurred  anj  expenditure  or 
liability  in  oonufeotion  with  the  reproduction  or  perform- 
ance of  any  work  at  a  time  iwhen  such  reproduction  or 
performance  would,  but  for  the  making  of  this  Order,  have 
been  lawful,  nothing  in  this  Order  shall  diminish  or  pre- 
judice any  rights  or  interest  arising  from,  or  in  connection 
with,  such  action  which  are  subsisting  or  valuable  at  the 
said  date  unless  the  person,  who,  by  virtue  of  this  Order, 
becomes  entitled  to  restrain  such  reproduction  or  perform- 
ance agrees  to  pay  such  compensation  as,  failing  agree- 
ment, may  be  determined  in  aooordance  with  the  provisions 
of  the  Copyright  Act,  1911. 

(4)  The  provisions  of  Article  (2),  proviso  (iii)  (a),  of  the  Prin- 

cipal Order  shall  apply  as  if  Japan  were  included  amongst 
the  foreign  oountries  named  in  those  provisions. 
And  the  Lords  Oonxmissioners  of  the  Treasury  are  to  give  the 
necessary  orders  accordingly. 

Ahneric  FitzRoy. 


SCHEDULE. 

Reservation  made  to  the  Berlin  Convention. 


Country. 

Subject. 

Substituted  Provisions  of  Eerne 

Convention  and  Additional 

Act  of  Paris. 

Denmark  

Newspaper  and  magazine 
articles. 

Article  (7)  of  the  Berne  Convention 
as  amended  by  the  Additional 
Act. 
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Order  in  Council  extending  the  Order  in  Council  of  June  24, 
1912,  regulating  Copyright  Eelations  with  the  Foreign 
Countries  of  the  Berne  Copyright  Union  to  the  Nether- 
lands (fc). 

At  the  Court  at  Buckiagham  Palace,  the  17th  day  of  March,  1913. 

Present, 
The  King's  Most  Excellent  Majesty 
Loxd  President  Lord  Stamfordham 

Viscount  Knollys  Mr.  Herbert  Samuel. 

Whereas  His  Majesty,  by  virtue  of  the  authority  conferred  on  Him 
by  the  Copyright  Act,  1911,  and  having  regard  to  the  provisions  of 
the  Berlin  Copyright  Convention,  was  pleased  to  make  an  Order 
in  Council,  dated  the  24th  day  of  June,  1912  (hereinafter  called  the 
Principal  Order),  extending  the  protection  of  the  said  Act  to  certain 
classes  of  works  to  which  protection  is  guaranteed  by  the  said 
Convention. 

And  whereas  the  King'doip  of  the  Netherlands  has  acceded  to 
the  said  Convention  subject  to  the  reservations  mentioned  in  the 
Schedule  to  this  Order: 

Now,  therefore.  His  Majesty,  by  and  with  the  advice  of  His  Privy 
Council,  and  by  virtue  of  the  authority  conferred  upon  Him  by  the 
Copyright  Act,  1911,  is  pleased  to  order,  and  it  is  hereby  ordered, 
as  follows:  — 

The  Principal  Order  shall  extend  to  the  Netherlands  as  if  that 
country  were  amongst  the  foreign  countries  of  the  Copyright  Union 
therein  named,  subject  to  the  following  modifications:  — 

(a)  The    provisions    of    Article    (2),    proviso    (iii)   (b),    and    of 

Article  (2),  .proviso  (iii)  (c)  of  the  Principal  Order  shall 
apply  as  if  the  Netherlands  were  included  amongst  the 
foreign  countries  named  in  those  provisions. 

(b)  In  the  application  to  works  of  which  the  country  of  origin  is 

the  Netherlands  of  Sections  1  (2)  (d)  and  19  of  the  Copy- 
right Act,  1911,  the  date  of  this  Order  shall  be  substituted 
for  the  commencement  of  the  Act  in  Sections  19  (7)  and 
19  (8)  wherever  that  expression  occurs,  and  the  1st 
November,  1912,  for  the  passing  of  the  Act. 

(c)  In  the   application  to  such  works  of  the  provisions  of  Sec- 

tion 24  of  the  Copyright  Act,  1911,  the  date  of  this  Order 
shall  be  substituted  for  the  commencement  of  the  Act  wher- 
ever that  expression  occurs  in  sub-section  (1)  (a),  and  for 
the  26th  July,  1910,  in  sub-section  (1)  (b). 

(A)   Statutory  Rules  and  Ordera,  1913,  No.  331. 

42  (2) 
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Appekdix  C.         (d)  In  the  applJQation  to  sucih  works  of  the  provisions  of  Article  (3) 

of  the  Principal  Order  the  date  of  this  Order  shall  be 

substituted  for  the  oonunenKjement  of  the  Principal  Order. 

And  the  Lords  OommiBsioners  of  His  Majesty's  Treasury  are  to 

give  the  necessary  orders  acwording'ly. 

Almeric  FitzRoy. 

SCHEDULE. 

Reservations  made  to  the  Beelin  Convention. 


Cotmtry. 

Subject. 

Substituted  Provisions  of  Berne 

Convention  and  Additional 

Act  of  Paris. 

Netherlands 

TraD  slating  right     

Newspaper  and  magazine 
articles. 

Performing  right  as  re- 
gards translations. 

Article  5  of  the  Berne  Convention 

as  amended  by  the  Additional 

Act. 
Article  7  of  the  Berne  Convention 

as  amended  by  the  Additional 

Act. 
Article    9,   paragraph    (2)   of    the 

Berne  Convention. 

Order  in  Council  amending  the  Order  in  Councii,  of  June.  24, 
1912,  regulating  copyright  relations  with  the  foreign 
Countries  of  the  Berne  Copyright  Union  as  regards 
Italy (Q. 

At  the  Court  at  Buckingham  Palace,  the  9th  day  of  February,  1914. 

Present, 
The  King's  Most  Excellent  Majesty  in  Council. 

Whereas  His  Majesty,  by  virtue  of  the  authority  conferred  on 
Him  by  the  Copyright  Act,  1911,  and  having  regard  to  the  provisions 
of  the  Berlin  Copyright  Convention,  was  pleased  to  make  an  Order 
in  Council,  dated  the  24th  day  of  June,  1912  (hereinafter  called  the 
Principal  Order),  extending  the  protection  of  the  said  Act  to  certain 
classes  of  works  to  which  protection  is  guaranteed  by  the  said 
Convention : 

And  whereas  it  is  provided  in  Article  (2),  proviso  (i),  of  the 
Principal  Order  that  Sections  1  (2)  (d)  and  19  of  the  Copyright  Act, 
1911,  and  euch  other  part  or  parts  thereof  as  confer  upon  the  owner 

(I)  Statutory  Rules  and  Orders,  1914,  No.  223. 
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of  the  oopyrighfc  in  a  liter,ary,  dramatic  or  mtisical  work  the  exclusive  Appendix  C. 
light  of  makiag  any  record,  perforated  roll,  cinematograph  film, 
or  other  oontrivanoe  by  means  of  which  tho  work  may  be  mechani- 
oally  performed  and  such  other  part  or  parts  thereof  as  confer  copy- 
right in  any  record  or  perforated  roll  shall  not  apply  in  the  case  of 
any  work  of  which  the  country  of  origin  is  Italy: 

And  whereas  His  Majeisty  has  received  an  assurance  from  the 
Italian  Government  to  the  effect  that  the  widest  protection  is  granted 
in  Italy  to  wotks  of  British  origin,  to  the  authors  of  which  is  reserved 
the  exclufiive  tight  of  every  fbjran  of  reproduction,  executioUj  or 
representation  by  any  means  whatever  (including  the  cinematograph 
as  well  as  mechanical  musical  instruments): 

And  whereas  in  view  of  this  a^uranoe  it  is  expedient  to  revoke 
the  provision  above  referred  to  in  Article  (2),  proviso  (i),  of  the 
Principal  Order: 

Now,  therefore.  His  Majesty,  by  and  with  the  advice  of  His  Privy 
Council,  and  by  virtue  of  the  authority  conferred  upon  Him  by  the 
Copyright  Act,  1911,  is  pleased  to  order,  and  it  is  hereby  ordered, 
as  follows: — 

(1)  The  provisions  of  Article  (2),  proviso  (i),  of  the  Principal 

Order  are  hereby  revoked  so  far  as  they  relate  to  works 
of  which  the  countiy  of  origin  is  Italy. 

(2)  In  the   application  of  the  provisions  of  Article   (3)  of  the 

Principal  Order  to  works  of  which  the  country  of  origin  is 
Italy,  the  commencement  of  this  Order  shall  be  substituted 
for  the  commenoement  of  the  Act  and  for  the  commence- 
ment of  the  Principal  Order. 

(3)  In  the  application  to^  works  of  which  the  country  of  origin  is 

Italy  of  Sections  1  (2)  (d)  and  19  of  the  Copyright  Act, 
1911,  the  commencement  of  this  Order  shall  be  substituted 
for  the  commencement  of  the  Act,  and  for  the  passing  of 
the  Act,  in  Sections  19  (7)  and  19  (8),  wherever  those 
expressions  occur,  and  the  1st  day  of  July,  1914,  for  the 
1st  day  of  July,  1913. 

(4)  Where  any  person  has,  before  the  date  of  this  Order,  taken 

any  action  whereby  he  has  incurred  any  expenditure  or 
liability  in  connection  with  the  reproduction  or  perform- 
ance of  any  work  at  a  time  when  such  reproduction  or 
performance  would,  but  for  the  making  of  this  Order,  have 
been  lawful,  nothing  in  this  Order  shall  diminish  or  pre- 
judice any  rights  or  interest  arising  from,  or  in  connection 
with,  such  action  which  are  subsisting  or  valuable  at  the 
said  date  unless  the  person  who,  by  virtue  of  this  Order, 
becomes  entitled  to  restrain  such  reproduction  or  perform- 
ance agrees  to  pay  such  compensation  as,  failing  agree- 
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Ari'ENDix  C.  ment,  may  .be  deifcermined  in  aooordance  with  the  provisions 

of  the  Copyright  Aot,  1911. 
(5)  This  Oi<der  ^hall  oome  into  operation  on  the  First  day  of 
April,  1914,  which  date  is  in  this  Order  referred  to  as  the 
commenoement  of  the  Order. 
And  the  Lords  Commn'seioners  of  His  Majesty's  Treasury  are  to 
give  the  necessary  orders  accordingly. 

Almeric  FitzBoy. 


Order  in  Council  varying  Order  in  Council  of  February  9,  1914, 
regulating  copyright  relations  as  regards  italy(m). 

At  the  Court  at  Buckingham  Palaoe,  the  30th  day  of  March,  1914. 

Present, 
The  King's  Most  Excellent  Majesty  in  Council. 

Whereas  His  Majesty,  by  virtue  of  the  authority  conferred  upon 
Him  by  the  Copyright  Act,  1911,  was  pleased  to  make  an  Order  in 
Council,  dated  the  9th  day  of  February,  1914,  revoking,  so  far  as 
they  relate  to  works  of  which  the  country  of  origin  is  Italy,  the 
provisions  of  Article  (2),  proviso  (i),  of  the  Order  in  Council  therein 
referred  to  as  the  Principal  Order: 

And  whereas  it  is  expedieimt  that  Article  (3)  of  the  said  first- 
mentioned  Order  should  be  varied: 

Now,  therefore.  His  Majesty,  by  and  with  the  advice  of  His  Privy 
Council,  and  by  virtue  of  the  authority  conferred  upon  Him  by  the 
Copyright  Act,  1911,  is  pleased  to  order,  and  it  is  hereby  ordered, 
as  follows: — 

1.  Article  (3)  of  the  said  Order  shall  be  varied  by  omitting  there- 
from the  words  "  and  the  first  day  of  July,  1914,  for  the  first  day 
of  July,  1913,"  and  the  Article  shall  take  effect  as  if  those  words 
had  not  been  inserted  therein. 

2.  This  Order  shall  oome  into  operation  on  the  1st  day  of  April, 
1914. 

And  the  Lords  Commissioners  of  His  Majesty's  Treasury  are  to 
give  the  necessary  orders  accordingly. 

Almeric  FitzRoy. 

(m)  Statutory  Rules  and  Orders,  1914,  No.  521. 
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Order  in  Council  under  the  Copyright  Act,  1911,  regulating 
Copyright.  Relations  with  Austria-Hungary  (n) . 

At  the  Court  at  Buckinghiam  Palace,  the  24th  day  of  June,  1912. 

Present: 
The  King's  Most  Excellent  Majesty  in  Council. 

Whereas  on  the  24th  day  of  April,  1893,  a  Convention,  set  out 
in  the  First  Schedule  to  this  Order,  with  respect  to  the  protection 
to  be  given  by  way  of  copyright  to  the  authors  of  hterary  and  artistic 
works  was  concluded  between  Her  late  Majesty  Queen  Victoria  and 
His  Majesty  the  Emperor  of  Austria,  King  of  Bohemia  and  ApostoUo 
King  of  Hungary,  and  the  ratifications  of  the  said  Convention  were 
exchanged  on  the  14th  day  of  April,  1894,  between  Her  late  Majesty 
Queen  Victoiia  and  His  Majesty  the  Emperor: 

And  whereas  by  the  Orders  in  Council  mentioned  in  the  Second 
Schedule  to  this  Order  and  made  under  the  authority  of  the  Inter- 
national Copyright  Acts,  1844  to  1886,  effect  was  given  to  the  said 
Convention  throughout  His  Majesty's  dominions  except  in  the 
Dominion  of  Canada,  the  Cape,  New  South  Wales  and  Tasmania: 

And  whereas  by  the  Copyright  Act,  1911,  the  said  International 
Copyright  Acts,  1844  to  1886,  are  repealed,  as  from  the  date  of  the 
oommenoement  of  the  said  Copyright  Act,  1911,  in  the  parts  of  His 
Majesty's  dominions  to  which  the  said  Act  extends: 

And  whereas  by  the  said  Copyright  Act,  1911,  authority  is  con- 
ferred upon  His  Majesty  to  extend  by  Order  in  Council  the  protection 
of  the  said  Act  to  certain  classes  of  foreign  works  within  any  part 
of  His  Majesty's  dominions,  other  than  self-governing  dominions, 
to  which  the  said  Act  extends: 

And  whereas  it  is  expedient  to  continue  the  protection  granted  by 
the  Orders  in  Council  mentioned  in  the  Second  Schedule  to  this 
Order: 

Now,  therefore.  His  Majesty,  hy  and  with  the  advice  of  His  Privy 
Council,  and  by  virtue  of  the  authority  conferred  upon  Him  by  the 
Copyright  Act,  1911,  is  pleased  to  order,  and  it  is  hereby  ordered, 
as  follows: — 

(1)  The  Copyright  Act,  1911,  including  the  provisions  as  to 
existing  works,  shall  subject  to  the  provisions  of  the  said  Act  and 
of  this  Order  apply — 

(a)  To  works  first  published  in  the  Austro-Hujigarian  Monarchy 
in  Uke  manner  as  if  they  had  been  first  published  within 
the  pajrts  of  His  Majesty's  dominions  to  which  the  said 
Act  extends; 

(»)  Statutory  Rules  and  Orders,  1912,  No.  914. 
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Appendix  C.  (b)  To  literary,  dramatic,  musical  and  artistic  works,  the  authors 
whereof  were  at  the  time  of  the  making  of  the  work  sub- 
jects of  the  Austro-Hungarian  Monarchy  in  like  manner 
as  if  the  auifiiors  had  been  British  subjects; 

(e)  In  respect  of  residence  in  the  Austro-Hungarian  Monarchy 
in  like  manner  as  if  such  residence  had  been  residence  in 
the  parte  of  His  Majesty's  dominions  to  which  the  said 
Act  extends. 

Provided  that — 

(i)  The  term  of  copyright  within  the  parts  of  His  Majesty's 
dominions  to  which  this  Order  applies  shall  not  exceed 
that  conferred  by  the  law  of  the  Austro-Hungarian 
Monarchy ; 

(ii)  The  enjoyment  of  the  rights  conferred  by  the  Copyright  Act, 
1911,  shall  be  subject  to  the  accomplishment  of  the  follow- 
ing conditions  and  formalities,  that  is  to  say: — 

(a)  In  the  case  of  any  literary  or  dramatic  work  the 
right  after  the  expiration  of  10  years  from  the  end  of  the 
year  in  which  the  work  or  in  the  case  of  a  book  published 
in  numbers  each  number  of  the  work  was  first  published 
to  prevent  the  production  reproduction  performance  in 
public  or  publication  of  any  English  translation  of  the 
work  shall  be  conditional  upon  the  publication  before  the 
expiration  of  the  above-mentioned  period  of  an  authorised 
English  translation  of  the  work  or  of  each  number  of  the 
work; 

(b)  In  the  case  of  any  work  first  published  in  the  Austro- 
Hungarian  Monarchy  the  entire  rights  conferred  by  the 
Copyr^ht  Act,  1911,  shall  be  conditional  upon  the  accom- 
plishment of  tlie  Qonditions  and  formalities  prescribed  by 
law  in  that  part  of  the  Monarchy  in  which  the  work  was 
first  published. 

(2)  In  the  case  of  any  musical  work  to  which  this  Order  applies 
and  which  has  been  published  before  the  commencement  of  the 
Copyright  Act,  1911,  copyright  in  the  work  shall  include  all  rights 
conferred  by  the  said  Act  with  respect  to  the  making  of  records, 
perforated  rolls,  and  other  contrivau'Ces  by  means  of  which  the  work 
may  be  mechanically  performed. 

(3)  This  Order  shall  apply  to  all  His  Majesty's  dominions, 
colonies,  and  possessions,  excepting  to  those  hereinafter  mentioned; 
that  is  to  say,  except  to: — 

The  Dominion  of  Caojada, 
The  Commonwealth  of  Australia, 
The  Dominion  of  New  Zealand, 
The  Union  of  South  Africa, 
Newfoundland. 
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(4)  The  Orders  mentaaiDed  in  the  Second  Schedule  to  this  Order  Appendix  C. 
are  hereby  revoked  as  from  the  date  of  the  commeuoement  of  the 
Copyright  Act,  1911,  so  far  ais  regards  the  parts  of  His  Majesty's 
dominions  to  which  this  Order  applies. 

Provided  that  neither  such  revocation  nor  anything  else  in  this 
Order  shall  prejudicially  affect  any  right  acquired  or  accrued  before 
the  eominenoement  of  this  Order  by  virtue  of  any  Order  hereby 
revoked,  and  any  person  entitled  to  such  right  shall  continue  entitled 
thereto,  and  to  the  remedies  for  the  same,  in  like  manner  as  if  this 
Order  had  not  been  made. 

(5)  This  Order  shall  be  construed  as  if  it  formed  part  of  the 
Copyr^ht  Act,  1911. 

(6)  This  Order  shall  come  into  operation  in  the  United  Kingdom 
on  the  first  day  of  July,  1912,  and  in  any  other  part  of  His  Majesty's 
dominions  to  which  this  Order  applies,  on  the  day  on  which  the 
Copyright  Act,  1911,  comes  into  operation  in  such  port;  which  day 
is  in  this  Order  referred  to  as  the  commencement  of  this  Order. 

And  the  Lords  Commissioners  of  His  Majesty's  Treasxiry  are  to 
give  the  necessary  orders  accordingly  (o). 

Almeric  Fitzroy. 


Order  in  Council  extending  the  Copyright  Act,  1911,  to  certain 
British  Protectorates  (p) . 

At  the  Court  at  Buckingham  Palace,  the  24th  day  of  June,  1912. 

Present, 

The  King's  Most  Excellent  Majesty 

Lord  President  Sir  Henry  W.  Primrose 

Earl  Beauchamp  Mr.  C.  F.  G.  Masterman 

Lord  Eichard  Cavendish  Sir  David  Brynmor  Jones 

Viscount  Allendale  Sir  James  Henry  Dalziel 

Lord  Chamberlain  Sir  Albert  Spicer,  Bart. 

Whereas  it  is,  among  other  things,  provided  by  the  Copyright 
Act,  1911,  that  His  Majesty  may,  by  Order  in  Council,  extend  the 
said  Act  to  any  teirritories  under  His  protection  and  to  Cyprus,  and 
that  on  the  making  of  any  such  Order  the  said  Act  shall,  subject 
to  the  provisions  of  the  Order,  have  effect  as  if  the  territories  to 

(o)  The  text  of  the  Treaty  with  Austria-Hungary  {ante,  p.  622)  then 
follows  as  a  Schedule. 

(p)  Statutory  Rules  and  Orders,  1912,  No.  912. 


666 


APPENDIX  Ci 


Appendix  C.    which,  it  applies  or  Cyprus  were  part  of  His  Majesty's  dominions 
to  which  the  said  Act  extends: 

Now,  therefore,  His  Majesty,  by  and  with  the  advice  of  His  Privy 
Council,  is  pleased  to  order,  and  it  is  hereby  ordered,  as  follows: — 

1.  The  Copyright  Act,  1911,  shall  apply  to  Cyprus  and  to  the 
following  territories  under  His  Majesty's  protection,  namely,  the 
Bechuanaland  Protectorate,  East  Africa  Protectorate,  Ganubia  Pro- 
tectorate, Gilbert  and  Ellioe  Islands  Protectorate,  Northern  Nigeria 
Protectorate,  Northern  Territories  of  the  Gold  Coast,  Nyasaland 
Protectorate,  Northern  Ehodesia,  Southern  Rhodesia,  Sierra  Leone 
Protectorate,  Somaliland  Protectorate,  Southern  Nigeria  Protec- 
torate, Solomon  Islands  Protectorate,  Swaziland,  Uganda  Protec- 
torate, and  Weihaiwei. 

2.  In  Article  12  of  "The  Somaliland  Order  in  Council,  1899," 
the  word  "Copyright"  is  hereby  revoked  and  shall  be  deleted. 

Almeric  Fitzroy. 
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Commonwealth  of  Australia. 


COPYEIGHT  ACT,  1912. 

No.  20  OF  1912. 

An  Act  relating  to  Copyright.  [20tli  November,  1912. 

Be  it  enacted  by  the  King's  Most  Excellent  Majesty,  the  Senate, 
and  the  House  of  Eepresentativee  of  the  Commonwealth  of  Australia, 
as  follows:  — 

Part  I. — Preliminary. 

1.  This  Act  may  be  cited  as  the  Copyright  Act,  1912.  Short  title. 

2.  This  Act  is  divided  into  Parts  as  follows: —  Parts. 

Part  I. — Preliminary. 

Part  II. — Copyright. 

Part  III. — Summary  Remedies. 

Part  IV.— The  Copyright  Offioe. 

Part  V. — Miscellaneous. 

3.  In  this  Act,  unless  the  context  otherwise  requires —  Definitions.. 

(a)  "the   British  Copyright  Act"   means  the  Copyright  Act, 

1911,  of  the  United  Kingdom  (1  &  2  Geo.  5,  c.  46); 

(b)  words  and  expressions  defined  in  the  British  Copyright  Act 

have  the  same  meanings  as  in  that  Act; 

(c)  "  Territory  "  means  a  Territory  of  the  Commonwealth  which 

is  part  thereof. 

4.  The  Copyright  Aot,  1905,  is  repealed.  Repeal. 

5.  The  Copyright  Offioe  established  under  the  Copyright  Act,  Continuance 
1905,  and  any  officers  appointed  under  that  Aot,  shall  continue  as  ^  Copyriglit 
if  established  or  appointed  under  this  Act. 
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Appendix  D. 

Adstkalia. 

Continuance 
of  adminis- 
tration of 
State  Copy- 
right Acts. 

Continuance 
of  registers  of 
copyrights. 


6.  Where,  in  pursuance  of  any  proclamation  (a)  issued  under  the 
Copyright  Act,  1905,  the  administration  of  any  State  Copyright  Act 
has  become  transferred  to  the  Commonwealth,  such  administration 
shall  continue  to  he  so  transferred  to  the  same  extent  and  subject 
to  the  same  terms  and  conditions  as  if  the  Copyright  Act,  1905,  still 
remained  in  force. 

7.  All  Eegisters  of  Copyrights  established  under  the  Copyright 
Act,  1905,  shall  continue  as  if  established  under  this  Act. 


Adoption  of 
British  Copy- 
right Act. 


Modifications 
to  adapt  the 
British  Copy- 
right Act  to 
the  Common- 
wealth. 


Importation 
of  copies. 
1  &  2  Geo.  6, 
0.  46,  s.  14. 


Part  II. — Copyright. 

8.  The  British  Copyright  Act,  a  copy  of  which  is  set  out  in  the 
Schedule  to  this  Act,  shall,  subject  to  any  modifications  provided 
by  this  Act,  be  in  force  in  the  Commonwealth,  and  shall  be  deemed 
to  have  been  in  force  therein  as  from  the  first  day  of  July,  One 
thousand  nine  hundred  and  twelve. 

9.  Ill  the  appKoation  of  the  British  Copyright  Act  to  the  Common- 
wealth— 

(a)  any  powers  of  the  Board  of  Trade  under  section  three  may 

be  exercised  by  the  Governor-General; 

(b)  the  reference  in  sub-section  (4.)  of  section  nineteen  to  arbitra- 

tion shall  be  read  as  a  reference  to  arbitration  under  the 
law  of  the  State  or  Territory  in  which  the  dispute  occurs, 
and  the  reference  in  sub-section  (6.)  of  that  section  to  the 
Board  of  Trade  shall  be  read  as  a  reference  to  the  Governor- 
General; 

(e)  the  reference  in  section  twenty-two  to  the  Patents  and  Designs 
Act,  1907,  shall  be  read  as  a  reference  to  the  Desig-ns  Act, 
1906,  and  the  reference  in  that  section  to  section  eighty-six 
of  the  Patents  and  Designs  Act,  1907,  shall  be  read  as  a 
reference  to  section  forty-one  of  the  Designs  Act,  1906; 
and 

(d)  the  referenoe  in  section  twenty-fbur  to  the  London  Gazette 
and  two  London  newspapers  shall  be  read  as  a  referenoe 
to  the  CommonwedWi  Gazette  and  one  newspaper  pub- 
lished in  each  of  the  capital  cities  of  the  Australian  States. 

10. — (1.)  Copies  made  out  of  the  Commonwealth  of  any  work  in 
which  copyright  subsists  which  if  made  in  the  Commonwealth  would 
infringe  copyright,  and  as  to  which  the  owner  of  the  copyright  gives 
notice  in  writing  by  himself  or  his  agent  to  the  Comptroller-General 
of  Customs,  that  he  is  desirous  tha,t  such  copies  should  not  "be  im- 
ported into  the  Commonwealth,  shall  not  be  so  imported  and  shall, 
subject  to  the  provisions  of  this  section,  be  deemed  to  be  prohibited 
imports  within  the  meaning  of  the  Customs  Acts,  1901-1910. 


(a)  See  proclamation  in  Gazette  of  26th  January,  1907,  p.  435. 
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(2.)  Before  detaining  apy  such  copies,  or  taking  any  furtjier  Appendix  D 
proceedings  with  a  view  to  tjie  forfeiture  thereof,  the  Coinptroller-  Australia. 
Greneral  of  Customs  or  the  Colleotor  of  Customs  for  the  State  may 
require  the  regulations  under  this  section,  whether  as  to  information, 
conditions,  or  other  matters,  to  be  complied  with,  and'  may  satisfy 
himself  in  .accordance  with  those  regulations  that  the  copies  are 
such  as  are  prohibited  by  this  section  to  be  imported. 

(3.)  The  Governor-General  may  make  regulations,  either  general 
or  special,  respecting  the  detention  and  forfeiture  of  copies,  the 
importation  of  which  is  prohibited  by  this  section,  and  the  condi- 
tions, if  any,  to  be  fulfilled  before  such  detention  and  forfeiture, 
and  may,  by  such  regulations,  determine  the  information,  notices, 
and  security  to.  be  given,  and  the  evidence  requisite  for  any  of  the 
purposes  of  this  section,  and  the  mod©  of  verification  of  such 
evidence. 

(4.)  The  regulatio'ns  may  apply  to  copies  of  all  works,  the  im- 
portation of  copies  of  which  is  prohibited  by  this  section,  or  different 
regulations  may  be  made  respecting  different  classes  of  such  works. 

(5.)  The  regulations  may  provide  for  the  informant  reimbursing 
the  Comptroller-General  of  Customs  or  the  Collector  of  Customs  for 
the  State  all  expenses  and  damages  incurred'  in  respect  of  any 
detention  made  on  his  information,  and  of  any  proceedings  conse- 
quent on  such  detention;  and  may  provide  for  notices  under  the 
Copyright  Act,  1905,  being  treated  as  notices  given  under  this 
section,  and  also  that  notices  given  to  the  Commissioners  of  Customs 
and  Excise  of  the  United  Kingdom  and  communicated  by  them  to 
the  Comptroller-General  of  Customs  shall  be  deemed  to  have  been 
given  by  the  owner  to  the  Comptroller-General. 

(6.)  This  section  shall  have  effect  as  the  necessary  modification 
of  section  fourteen  of  the  British  Copyright  Act. 

11. — (1.)  Subject  to  this  section,  the  Governor-General  in  Council  ProTisiqnfor 
may,  by  Order,  direct  that  the  British  Copyright  Act  and  this  Act  pro^ctira  of 
shall  extend  to  literary,  musical,  dramatic,  and  artistic  works  first  copyright, 
produced  or  published  in  any  part  of  the  King's  dominions  to  which 
the  British  Copyright  Act  does  not  extend,  in  like  manner  as  if  the 
works  had  been  first  published  or  produced  in  the  Commonwealth. 

(2.)  Any  Order  made  in  pursuance  of  this  section  may  provide — 

(a)  that  the  term  of  copyright  shall  not  exceed  that  conferred 

by  the  law  of  the  part  of  the  King's  dominions  to  which 
the  Order  relates; 

(b)  that  the  enjoyment  of  the  rights  conferred  by  virtue  of 

the  Order  shall  extend  to  the  Commonwealth  only,  and 
shall  be  subject  to  the  accomplishment  of  such  conditions 
and  formalities  as  are  prescribed  by  the  Order; 

(c)  for  the  modification  of  any  provision  of  the  British  Copy- 

right Act  or  this  Act  as  to  ownership  of  copyright  or 
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Appendix  D. 

AnSTEALIA. 


Provisions  as 
to  Order  in 
Cotmoil. 

Cf.  1  &  2 
Geo.  6,  u.  46, 
8.  32. 


Saving  of 
copyrights  iu 
certain  works 
made  out  of 
the  Common- 
wealth. 


otherwise,  having  regiard  to  the  law  of  the  part  of  the 

King's  dominions  to  which  the  Order  relates.;  and 

(d)  that  the  British  Copyright  Aot  and  this  Act  may  extend  to 

existing  works  in  which  copyright  subsists  in  the  part 

of  the  King's  dominions  to  which  the  Order  relates,  but 

subject  to  such  modifications  restriotions  and  provisions 

as  are  set  out  in  the  Order. 

(3.)  An  Order  in  pursuance  of  this  section  shall  only  be  made 

in  case  the  Gnovernor-Grener'al  in  Council  is  satisfied  that  the  part  of 

the  King's  dominions  in  selation  to  which  the  Order  is  proposed  to 

be  made  has  made,  or  has  undertaken  to  make,  such  provisions,  if 

any,  as  he  thinks  sufiicient  for  the  protection  of  works  first  produced 

or  published  in  the  Commonwealth  and  entitled  to  copyright  therein . 

12. — (1.)  The  Giovernor-General  in  Council  may  make  Orders  for 
altering,  revoking,  or  varying  any  Order  in  Council  made  by  him 
in  pursuance  of  any  power  conferred  upon  him  by  the  British  Copy- 
right Act  or  this  Act,  but  aiiy  Order  made  under  this  section  shall 
not  afiect  prejudicially  any  rights  or  interests  acquired  or  accrued 
at  the  date  when  the  Order  comes  into  operation,  and  shall  provide 
for  the  protection  of  such  rights  and  interests. 

(2.)  Every  Order  in  Council  made  by  the  Governor-General  in 
pursuance  of  any  power  conferred  upon  him  by  the  British  Copy- 
right Aot  or  this  Aot  shall  be  published  in  the  Gazette,  and  shall 
be  laid  before  both  Houses  of  the  Parliament  as  soon  as  may  be 
after  it  is  made,  and  shall  have  effect  as  if  enacted  in  this  Act. 

13. — (1.)  Where  copyright  subsisted  in  the  United  Kingdom  in 
respect  of  any  musical,  dramatic,  or  artistic  work  at  or  after  the 
commencement  of  the  Copyright  Act,  1905,  and  before  the  first  day 
of  July,  One  thousand  nine  hundred  and  twelve,  the  copyright  shall, 
subject  to  this  section,  be  deemed  to  have  subsisted  in  the  Common- 
wealth as  from  the  commencement  of  the  Copyright  Act,  1905,  or 
from  the  date  of  the  commencement  of  the  copyright  in  the  work, 
as  the  case  requires,  to  the  same  extent  as  if  copyright  therein  had 
subsisted  in  the  Commonwealth  under  the  law  of  the  United 
Kingdom. 

(2.)  Where  a  person  has  before  the  commencement  of  this  Act 
taken  any  action  whereby  he  has  incurred  any  expenditure  or 
liability  in  oonheotion  vidth  the  reproduction  of  any  musical,  dramatic, 
or  artistic  work  in  a  manner  which  at  the  time  was  lawful,  or  for 
the  purpose  of  or  with  a  view  to  the  production  of  any  such  work 
at  a  time  when  such  reproduction  would,  but  for  this  Act,  have  been 
lawful,  nothing  in  this  section  shall  diminish  or  prejudice  any  rights 
or  interest  arising  from  or  in  connection  with  such  action  which 
were  subsisting  and  valuable  at  the  first  day  of  July,  One  thousand 
nine  hundred  and  twelve,  unless  the  person  who,  by  virtue  of  this 
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section,  becomes  entitled  to  restrain  such  reproduction,  agrees  to  Appendk  D. 
pay  such  compensiatibn  as,  failing  agreement,  may  be  determined     AtfsTBALiA. 
by  arbitration. 

Part  III.-^Summaey  Rembdibs. 
14;. — (1.)  If  any  person  knowingly — 

(a)  uiakes  for  sale  or  hire  any  infringing  copy  of  a  work  in  Summary 
which  copyright  subsists;  or  offences. 

,.     (b)  sells  or  lets  for  hire  ojr  by  way  of  trade  exposes  or  offers  for  ^  45  g_  i{_  ' 
sale  or  hire,  any  infringing  oopy  of  any  such  work ;  or 

(c)  distributes  infringing  copies  of  any  such  work  either  for 

the  purposes  of  trade  or  to  such  an  extent  as  to  affect 
prejudicially  the  owner  of  the  copyright;  or 

(d)  by  way  of  trade  ,exhibits  in  public  any  infringing  oopy  of 

any  such  work;  or 

(e)  imports  for  sale   ox  hire  into  the  Commonwealth  any  in- 

fringing oopy  of  any  such  work, 
he  shall  be  guilty  of  an  offence  under  this  Act  and  be  liable  on 
summarj'  conviction  to  a  fine  not  exceeding  forty  shillings  for  every 
oopy  dealt  with  in  contravention  of  this  section^  but  not  exceeding 
fifty  pounds  in  respect  of  the  same  transaction;  or  in  the  case  of  a 
second  or  subsequent  offence,  either  to  such  fine  or  to  imprisonment 
with  or  without  hard  labour  for  a  term  not  exceeding  two  months. 

(2.)  If  any  person  knowingly  makes  or  has  in  his  possession  any 
plate  for  the  purposes  of  making  infringing  copies  of  any  work  in 
which  copyright  subsists,  or  knowingily  and  for  his  private  profit 
causes  any  such  work  to  be  performed  in  pubUc  without  the  consent 
of  the  owner  of  the  copyright,  he  shall  be  guilty  of  an  offence  under 
this  Act,  and  be  Kable  on  summary  conviction  to  a  fine  not  exceeding 
fifty  pounds,  or,  in  the  case  of  a  second  or  subsequent  offence,  either 
to  such  fine  or  to  imprisonment  with  or  without  hard  labour  for  a 
term  not  exceeding  two  months. 

(3.)  The  Court  before  which  any  such  proceedings  are  taken  may, 
whether  the  alleged  offender  is  convicted  or  not,  order  that  all  copies 
of  the  work  or  all  plates  in  possession  of  the  alleged  offender  which 
appear  to  it  to  be  infringing  copies  or  plates  for  the  purpose  of 
making  infringing  copies,  be  destroyed  or  delivered  up  to  the  owner 
of  the  copyright  or  otherwise  dealt  wdth  as  the  Court  may  think  fit. 

15.  Any  person  who,  for  his  private  profit,  permits  any  theatre  Penalty  for 
or  other  place  of  entertainment  to  be  used  for  the  performance  in  SnluthOTSed 
public  of  any  musical  or  dramatic  work,  without  the  consent  of  the  performance 
registered  owner .  of  the  sole  right  to  perform  or  authorise  the  per-  ™  ™eatres, 
formance  of  the  work  in  the  State  or  part  of  the  Commonwealth 
where  the  theatre  or  plaoe  is  situated,  shall  be  guilty  of  an  offence, 
unless  he  was  not  aware,  and  had  no  reasonable  ground  for  sufi- 
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Australia. 


Search 
warrant  and 
seizure  of 
pirated 
copies. 


Power  of 
owner  of 
performing 
right  to 
forbid  per- 
formance in 
infringement 
of  his  right. 


.   peciing,  that  the  performance  would  be  an  infringement  of  the  right 
to  perform  or  authorise  <the  perfornmnoe  of  the  work. 
Penalty:  Ten  pounds. 

16. — (1.)  A  justice  of  the  peace  may,  upon  the  application  of  the 
registered  owner  of.the  copyright  in  any  literary,  dramatic,  musical, 
or  artistic  work  or  of  the  agent  of  such  owner  appointed  in  writing — 

(a)  if  satisfied  by  evidence  that  there  is  reasonable  ground  for 

believing  that  infringing  copies  of  the  work  are  being  sold, 
or  offered  for  sale — tissue  a  warrant,  in  accordance  with  the 
form  prescribed,  authorising  any  constable  to  seize  the 
infringing  copies  and  to  bring  them  before  a  Court  of 
summary  jurisdiction; 

(b)  if  satisfied  by  evidence  that  there  is  reasonable  ground  for 

believing  that  infringing  copies  of  the  work  are  to  be  found 
in  any  house,  shop,   or  other  place — tissue  a  warrant,  in 
accordance  with  the  form  prescribed,  authorising  any  con- 
stable to  search,  between  sunrise  and  sunset,  the  place  where 
the  infringing  copies  are  Supposed  to  be,  and  to  seize  and 
bring  them  or  any  copies  reasonably  suspected  to  be  in- 
fringing copies  of  the  woxk  before  a  Court  of  summary 
jurisdiction. 
(2.)  A  Court  of  summary  jurisdiction  may,  on  proof  that  any 
copies  brought  before  it  in  pursuance  of  this  section  are  infringing 
copies  of  the  work,  order  them  to  be  destroyed  or  to  be  delivered 
up,  subject  to  such  conditions,  if  any,  as  the  Court  thinks  fit,  to  the 
owner  of  the  copyright  in  the  work. 

17. — (1.)  The  registered  Owner  of  the  sole  right  to  perform,  or 
authorise  the  performance,  of  a  musical  or  dramatic  work  in  the 
Commonwealth  or  any  part  thereof,  or  the  agent  of  such  owner 
appointed  in  writing,  may,  by  notice  in  writing  in  accordance  with 
the  prescribed  form,  forbid  the  performance  in  public  of  the  work 
in  infringement  of  his  right,  and  require  any  person  to  refrain  from 
performing  or  taking  port  in  the  performance  in  public  of  the  work, 
in  infringement  of  his  right,  and  every  person  to  whom  a  notice  has 
been  given  in  accordance  with  this  section  shall  refrain  from  per- 
forming or  taking  part  in  the  performance  in  public  of  the  work  in 
infringement  of  the  right  of  such  owner. 

Penalty:  Ten  pounds. 

(2.)  A  person  shall  not  give  any  notice  in  pursuance  of  this 
section  without  just  cause. 

Penalty:  Twenty  pounds. 

(3.)  In  any  prosecution  under  sub-section  (2.)  of  this  section,  the 
defendant  shall  be  deemed  to  have  given  the  notice  without  just 
cause  unless  he  proves  to  the  satisfaction  of  the  Court  that,  at  the 
time  of  giving  the  notice,  he  was  the  registered  owner  of  the  sole 
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rig-ht  to  perform,  or  authorise  the  performance,  of  the  work  in  the  Appendix  D. 
Commonwealth   or   any  part  thereof,  or  the  agent  of  such  owner     Australia. 
appointed  in  writing,  and  had  reasonable  ground  for  believing  that 
the  person  to  whom  the  notice  was  given  was  about  to  perform  or 
take  part  in  the  performance  of  the  work  in  infringement  of  the 
right  of  such  owner. 

18.  Where  proceedings  are  instituted  in  any  Court  of  summary  Application 
jurisdiction,  by  or  on  behalf  of  the  owner  of  the  copyright  in  any  o*  penalties, 
work  or  the  owner  of  the  sole  right  to  perform,  or  authorise  the 
performance,  of  any  work,  in  respect  of  any  oflence  in  infringement 

of  his  right,  any  penalty  imposed  shall  be  paid  to  him  by  "way  of 
compensation  for  the  injury  sustained  by  him,  but  in  any  other  case 
any  penalty  iniposed  in  respect  of  any  offence  against  this  Act  shall 
be  paid  to  the  Common  wealth. 

19.  No  proceedings  shall  be  instituted  in  a  Court  of  summary  Limitation  of 
jurisdiction   in  respect   of   any  offence   against  this  Act  after  the  summM-y^ 
expiration  of  six  months  from  the  date  of  the  offence. 

20.  An  appeal  shall  lie  from  any  conviction  or  order  (including  Appeals, 
any  dismissal  of  anj'  information,  complaint,  or  application)  of  a 
Court  of  summary  jurisdiction  in  respect  of  any  oflence  or  matter 
under  this  Act,  and  such  appeal  shall  be  to  the  Court,  and  shall  be 

made  within  the  time  and  in  the  manner,  provided  by  tlie  law  of 
the  State  or  Territory  in  which  the  conviction  or  order  was  made 
in  case  of  appeals  from  Courts  of  summary  jurisdiction  in  that  State 
or  Territory. 

21.  This  Part  of  this  Act  shall  not  apply  to  any  case  to  which  Part  not  to 

section  nine  of  the  British  Copyrig'ht  Act,  relating  to  infringement  3teof 

of  copyright  in  the  case  of  a  work  of  architecture,  applies.  architecture. 

Of.  1  &  2 
Geo.  5,  B.  9  (2). 

Part  IV.— The  Copyright  Office. 
Division  1. — General. 

22.  There  shall  be,  for  the  purposes  of  this  Act,  an  office  called  Copyright 
the  Copyright  Oifice. 

23    The  Copyright  Office  shall  be  in  charge  of  an  officer  called  Registrar  of 

„   ^  .    1  ,  Copyrights. 

the  Registrar  of  Copyrights. 

24.  The   Eegisti-ar    of   Copyrights  shall  have  such  powers  and  Powers  and 
functions  as  are  conferred  upon  him  by  this  Act  and  the  regulations,  functions  of 

25._(l.)  There  shall  be  a  seal  of  the  Copyright  Office,  and  im-  Seal, 
pressions  thereof  shall  be  judicially  noticed. 

(2.)  The  seal  of  the  Copyright  Office  in  use  at  the  commencement 
of  thi-^  Act  shall,  until  altered,  be  the  seal  of  the  Copyright  Office. 

43 
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Registration 
optional. 


Copyright 
registers. 


Method  of 
registration . 


Registration 
of  assign- 
ments and 
transmissions. 


How  registra- 
tion effected. 


Registration 
of  works 
publinhed 
in  a  series. 

Trusts  not 
reffistered. 


Register  to 
he  evidence. 


Certified 
copies. 


Dimsion  2. — Registration. 

26. — Eegistration  of  copyright  shall  be  optional,  but  the  special 
remedies  provided  for  by  sections  fifteen,  sixteen,  and  seventeen  of 
this  Act  can  only  be  taken  advantage  of  by  l^gistered  owners. 

27.  The  following  Registers  of  Copyrights  shall  be  kept  by  the 
Registrar  at  the  Copyright  Office: — 

The  Register  of  Literary  (including  Dramatic  and  Musical) 

Copyrights. 
The  Register  of  Fine  Arts  Copyrights. 
The  Register  of  International  and  State  Copyrights. 

28.  The  owner  of  any  copyright  under  this  Act,  or  of  the  sole 
right  to  perform,  or  authorise  the  performance,  of  any  musical  or 
dramatic  work  in  the  Commonwealth  or  any  part  thereof,  may 
obtain  registration  of  his  right  in  the  manner  prescribed. 

29.  When  any  person  becomes  entitled  to  any  registered  copy- 
right or  other  right  under  this  Act  by  virtue  of  any  alignment  or 
transmission,  or  to  any  interest  therein  by  licence,  he  may  obtain 
registration  of  the  assignment,  transmission,  or  licence  in  the  manner 
prescribed. 

30.  The  registration  of  any  copyright  or  other  right  under  this 
Act,  or  of  any  assignment  or  transmission  thereof  or  of  any  interest 
therein  bj'  licence,  shall  be  effected  by  entering  in  the  proper  register 
the  prescribed  particulai'S  relating  to  the  right,  assignment,  trans- 
mission, or  lieence. 

31.  In  the  case  of  an  encyclopsedia,  newspaper,  review,  magazine, 
or  other  periodical  work,  or  a  work  published  in  a  series  of  books 
or  parts,  a  single  registration  for  the  whole  work  may  be  made. 

32. — (1.)  No  notice  of  any  trust  expressed,  implied,  or  construc- 
tive shall  be  entered  in  any  Register  of  Copyrights  under  this  Act 
or  be  receivable  by  the  Reg-istror. 

(2.)  Subject  to  this  section,  equities  in  respect  of  any  copyright 
under  this  Act  may  be  enforded  in  the  same  manner  as  equities  in 
respect  of  other  personal  property. 

33.  Every  Register  of  Copyrights  under  this  Act  shall  be  prima 
facie  evidence  of  the  particulars  entered  therein,  and  documents 
purporting  to  be  copies  of  any  entry  therein  or  extracts  therefrom 
certified  by  the  Registrar  and  sealed  with  the  seal  of  the  Copyright 
Officp,  shall  be  admissible  in  evidence  in  all  Federal  or  State  Courts, 
or  the  Courts  of  any  Territory,  without  further  proof  or  production 
of  the  originals. 

34.  Certified  copies  of  entries  in  any  register  under  this  Act  or 
of  extracts  therefrom  shall  on  payment  of  the  prescribed  fee  be 
given  to  any  person  applying  for  them. 
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35.  Each  register  under  this  Act  shall  be  open  to  public  inspection  Appendix  D. 
at  all  convenient  times  on  payment  of  the  prescribed  fee.  Australia. 

36.  The  Registrar  may,  in  prescribed  cases  and  subject  to  the  Jf  ^et^ster 
prescribed  conditions,  amend  or  alter  any  register  under  this  Act  correction 
by —  of  register, 

(a)  correcting  any  error  in  any  name,  address,  or  particular;  and' 

(b)  entering  any  prescribed  memorandum  or  particular  relating 

to  copyright  or  other  right  under  this  Act. 

37. — (1.)  Subject  to  this  Act  the  Supreme  Court  of  any  State  or  Rectification 
a  judge  thereof  may,  on  the  application  of  the  Registrar  or  of  any  the'^aJurT  ^^ 
person  aggrieved,  order  the  reetifiQation  of  any  register  under  this 
Act  by — 

(a)  the  making  of  any  entry  wrongly  omitted  to  be  made  in  the 

register;  or 

(b)  the  expunging  of  any  entry  wrongly  made  in  or  remaining 

on,  the  register;  or 

(e)  the  correction' of  any  error  or  defect  in  the  register. 

(2.)  An  appeal  shall  lie  to  the  High  Court  from  any  order  for  the 
rectification  of  any  register  made  by  a  Supreme  Court  or  a  judge 
under  this  section. 

38. — (1.)  Every  person  who  makes  application  for  the  registra-  Delivery  of 
tion  of  the  oopyrio'ht  in  a  book  shall  deliver  to  the  Registrar  one  ""P.'®?  *° 

i^-'     o  o        -^  registrar. 

copy  of  the  whole  book  with  all  maps  and  illustrations  belonging 
thereto,  finished  and  coloured  in  the  same  manner  as  the  best  copies 
of  the  book  are  published,  and  bound,  sewed,  or  stitched  together 
and  on  the  best  paper  on  which  the  book  is  printed. 

(2.)  Every  person  who  makes  application  for  the  registration  of 
the  copyright  in  a  work  of  art  shall  deliver  to  the  Registrar  one 
copy  of  the  work  of  art  or  a  representation  of  it. 

(3.)  The  Registrar  shall  refuse  to  register  the  copyright  in  any 
book  until  sub-section  (1.)  of  this  section  has  been  complied  with, 
or  the  copyright  in  a  work  of  art  until  sub -section  (2.)  of  this 
section  has  been  complied  with. 

(4.)  Each  copy  or  representation  delivered  to  the  Registrar  in 
pursuance  of  this  section  shall  be  retained  at  the  Copyright  Office. 

39.  A  person  who  wilfully  makes  any  false  statement  or  repre-  False  repre- 
sentation to  deceive  the  Registrar  or  any  officer  in  the  execution  of  regUtra^  *° 
this  Part  of  this  Act,  or  to  procure  or  influence  the  doing  or  omission 
of  any  thing  in  relation  to  this  Part  of  this  Act  or  any  matter 
thereunder  shall  be  guilty  of  an  indictable  offence. 

Penalty:    Imprisonment  for  three  years. 

43(2) 
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Delivery  of 
books  to  the 
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Cf.  1  &  2 
Q-eo.  5,  u.  46, 
s,  15. 


Preservation 
of  rights 
of  State 
libraries. 


Res^ulations. 


Part  V. — Miscellaneous. 

40. — (1.)  The  publisher  of  every  book  which  is  iirst  published  in 
the  Cominonwealth  after  the  oommenoement  of  this  section,  and  in 
"which  copyright  subsists  under  this  Act,  shall  within  one  month 
after  the  publication  deliver,  at  hie  own  expense,  a  copy  of  the  book 
to  the  Librarian  of  the  Parliament,  who  shall  give  a  written  receipt 
for  it. 

(2.)  The  copy  delivered  to  the  Librarian  of  the  Parliament  shall 
be  a  copy  of  the  whole  book  with  all  maps  and  illustrations  belonging 
thereto,  finished  and  coloured  in  the  same  manner  as  the  best  copies 
of  the  book  are  published,  and  bound,  sewed,  or  stitched  together, 
and  on  the  best  paper  on  which  the  book  is  printed. 

(3.)  If  a  publisher  fails  to  comply  with  this  section,  he  shall  be 
liable  on  summary  oonvictioji  to  a  fine  not  exceeding  five  pounds 
and  the  value  of  the  book. 

(4.)  For  the  purposes  of  this  section  the  expression  "book"  in- 
cludes every  part  or  division  of  a  book,  pamphlet,  sheet  of  letter- 
press, map,  plan,  chart,  or  table,  but  shall  not  include  any  second 
or  subsequent  edition  of  a  book  unless  that  edition  contains  additions 
or  alterations  either  in  the  letterpress  or  in  the  maps,  prints,  or  other 
engravings  belonging  thereto  or  any  book  published  by  any  State 
or  any  authority  of  a  State. 

41.  Nothing  in  this  Act  shall  be  deemed  to  afEeet  the  existing 
provisions  of  any  Act  of  the  Parliament  of  a  State  which  require 
or  relate  to  the  delivery  to  any  specified  Public  or  other  Library 
of  the  State  of  copies  of  books  published  in  the.  State  or  to  affect 
the  powei'  of  the  Parliament  of  a  State  to  make  laws  requiring  or 
relating  to  such  delivery. 

42.  The  Governor-Greneral  may  make  regulations,  not  inconsistent 
with  this  Act,  prescribing  all  matters  which  by  this  Act  are  required 
or  permitted  to  be  prescribed  or  which  are  nece.ssary  or  convenient 
to  be  prescribed  for  giving  effect  to  this  Act  or  for  the  conduct  of 
any  business  relating  to  the  Copyright  Ofiioe. 


[Schedule  (&).] 


(b)  The  Schedule  contains  a  reprint  of  the  Imperial  Copyright  Act,  1911. 
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Appendix  D. 
New  Zealand.  Zeal^and. 


1913,  No.  4. 
An  Act  relating  to  Oapyright.  [22nd  November,  1913. 

Be  it  enacted  by  the  Gteneml  Assembly  of  New  Zealand  in  Parlia- 
ment assembled,  and  by  the  authority  of  the  same,  as  follows:  — 

1.  This  Act  may  be  cited  a,s  the  Copyright  Act,  1913,  and  shall  Short  title 
commence  on  the  first  day  of  April,  nineteen  hundred  and  fourteen,  meicement. 
2-     (1-)  In  this  Act,  imless  the  context  otherwise  requires, —        Interpreta- 
"  Literary  work  "  includes  maps,  charts,  plans,  tables,  and  com-  *^°°" 

pilations : 
"  Dramatic  work ''   includes   any   piece  for  recitation,   choreo- 
graphic work  or  entertainment  in  dumb  show,  the  scenic 
arrangement  or  acting-form  of  which  is  fixed  in  writing 
or  otherwise,  and  any  cinematograph  production  where  the 
arrangement  or  acting-form  or  the  combination  of  incidents 
represented  gives  the  work  an  original  character: 
"Artistic  work  "  includes  works  of  painting,  drawing,  sculpture, 
and  artistic  craftemanship,  and  architectural  works  of  art, 
and  engnavings,  and  photographs: 
'■  Work  of  sculpture  "  includes  casts  and  models: 
"Architectural  work  of  art"  means  any  building  or  structure 
having  an  artistic  character  or  design,  in  respect  of  such 
character  or  design,  or  any  model  for  such  building  or 
structure;    provided  that  the   protection  afforded   by  this 
Act  shall  be  confined  to  the  artistic  character  and  design, 
and   shall   not   extend   to   processes   or   methods   of   con- 
struction : 
"Engravings"  include  etchings,  lithographs,  woodcuts,  prints, 

and  other  simila.r  works  not  being  photographs: 
"Photograph"   inoludes  photo-lithograph  and  any  work  pro- 
duced by  any  process  analogous  to  photography: 
"  Cinematognaph  "  inoludes  any  work  produced  by  any  process 

analogous  to  cinematography: 
"  Collective  work  "  means — 

(a)  An  encyolopsedia,  dictionaiy,  year-book,  or,  similar 
work; 

(b)  A  newspaper,  review,  magazine,  or  similar  periodical; 
and 

(c)  Any  work  written  in  distinct  parts  by  different 
authors,  or  in  which  works  or  parts  of  works  of  different 
authors  ai'e  incorporated: 
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"  Infringing,"  when  applied  to  a  copy  of  a  work  in  which  copy- 
right subsists,  means  any  copy,  including  any  colourable 
imitation,  made  or  imported  in  contravention  of  the  pro- 
visions of  this  Act: 
"  Performance  "  means  any  acoustic  representation  of  a  work, 
and  any  visual  representation  of  any  dramatic  action  in  a 
work,  including  such  a  representation  made  by  means  of 
any  mechanical  instrument: 
"  Delivery,"  in  relation  to  a  lecture,  includes  delivery  by  means 

of  any  mechanical  instrument: 
"Plate"  includes  any  stereotype  or  other  plate,  stone,  block, 
mould,  matrix,  transfer,  or  negative  used  or  intended  to 
be  used  for  printing  or  reproducing  copies  of  any  work, 
and  any  matrix  or  other  appliance  by  which  records,  per- 
forated rolls,  or  other  contrivances  for  the  acoustic  repre- 
sentation of  the  work  are  or  are  intended  to  be  made: 
"Lecture"  includes  address,  speech,  and  sermon: 
"  Court  of  summary  jurisdiction "  means  a  magistrate  or  two 
or  more  justices  exercising  jurisdiction  under  the  Justices 
of  the  Peace  Act,  1908. 
(2.)  Except  for  the  purposes  of  infringement  of  copyright,  a  work 
shall  not  be  deemed  to  be  published  or  performed  in  public,  and  a 
lecture  shall  not  be  deemed  to  be  delivered  in  public,  if  published, 
performed  in  public,  or  delivered  in  public  without  the  consent  or 
acquiescence  of  the  author,  his  executors,  administrators,  or  assigns. 
(3.)  For  the  purposes  of  this  Act  a  work  shall  be  deemed  to  be 
first  published  in  New  Zealand  notwithstanding  that  it  has  been 
published  simultaneously  in  some  other  place,  unless  the  publication 
in  New  Zealand  is  colourable  only  and  is  not  intended  to  satisfy  the 
reasonable  requirements  of  the  public;  and  a  work  shall  be  deemed 
to  be  published  simultaneously  in  two  places  if  the  time  between  the 
publication  in  one  such  place  and  the  publication  in  the  other  place 
does  not  exceed  fourteen  days,  or  such  longer  period  as  may  for  the 
time  being  be  fixed  by  the  Governor  in  Council. 

(4.)  Where,  in  the  case  of  an  unpublished  work,  the  making  of 
a  work  hsis  extended  over  a  considerable  period  the  conditions  of 
this  Act  conferring  copyright  shall  be  deemed  to  have  been  complied 
with  if  the  author  was  during  any  substantial  part  of  that  period  a 
British  subject  or  resident  in  New  Zealand. 

(5.)  For  the  purposes  of  the  provisions  of  this  Act  as  to  resi- 
dence, an  author  of  a  work  shall  be  deemed  to  bo  a  resident  in  New 
Zealand  if  he  is  domiciled  therein. 
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3- — (1.)  Subject  to  the  provisions   of  this  Act,  copyright  shall  Copyright, 
subsist  in  New  Zealand  for  the  term  hereinafter  mentioned  in  every 
original  literaiy,  "dramatic,  musical,  and  artistic  work  if — 

(a)  In  the  case  of  a  published  work,  the  work  was  first  published 

in  New  Zealand;  and 

(b)  In  the  case  of  an  unpublished  work,  the  author  was  at  the 

date  of  the  making  of  the  work  a  British  subject  or  resident 
in  New  Zealand; 
but  iu  no  other  works,  except  so  far  as  the  protection  conferred  by 
this  Act  is  extended  by  the  Governor  iu  Council  pursuant  to  this  Act. 
(2.)  For  the  purposes  of  this  Act  "copyright"  means  the  sole 
right  to  produce  or  reproduce  the  work  or  any  substantial  part 
thereof  in  any  material  form  whatsoever;  to  perform,  or  in  the  case 
of  a  lecture  to  deliver,  the  work  or  any  substantial  part  thereof  in 
public;  and  if  the  work  is  unpublished,  to  publish  the  work  or  any 
substantial  part  thereof;  and  shall  include  the  sole  right — 

(a)  To  produce,  reproduce,  perform,   or  publish   any  translation 

of  the  work; 

(b)  In  the  case  of  a  dramatic  work,  to  convert  it  into  a  novel  or 

other  non-drama,tio  work; 

(c)  In  the  case  of  a  novel  or  other  non-dramatic  work,  or  of  an 

artistic  work,  to  convert  it  into  a  dramatic  work  by  way 
of  perfiormanoe  in  public  or  otherwise; 

(d)  In  the  case  of  a  literary,  dramatic,  or  musical  work,  to  make 

any  record,  perEorated  roll,  cinematograph  film,  or  other 
contrivance  by  means  of  which  the  work  may  be  mechani- 
cally performed  or  delivered; 
and  to  authorise  any  such  acts  as  aforesaid. 

(3.)  For  the  purposes  of  this  Act  "publication  "  in  relation  to  any 
work  means  the  issue  of  copies  of  the  work  to  the  pubHc,  and  does 
not  include  the  performance  in  public  of  a  dramatic  or  musical  work, 
the  delivery  in  public  of  a  lecture,  the  exhibition  in  public  of  ^.n 
artistic  work,  or  the  oohstriiction  of  an  architectural  work  of  art,  but 
for  the  purposes  of  this  provision  the  issue  of  photographs  ajid 
engravings  of  works  of  sculpture  and  architectural  works  of  art  shall 
not  be  deemed  to  be  publication  of  such  works. 

4.  No  person  shall  be  entitled  to  copyright  or  any  similar  right  No  copyright 

in  anv  Hberary,  dramatic,  mUsioal,  or  artistic  work,  whether  published  except  as 

•^  ,  .         ,  ,  1    •  1  -,1     ,1       provided  by 

or  unpublished,  otherwise  than  imder  and  m  accordance  with  the  this  Act. 

provisions  of  this  Aot  or  of  any  other  statutory  enactment  for  the 

time  being  in  force;  but  nothing  in  this  section  shall  be  construed  as 

abrogating  any  right  or  jurisdiction  to  restrain  a  breach  of  trust  or 

confidence. 
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Appendix  D.       5. — (1.)  Copyright  in  a  work  shall  be  deemed  to  be  infringed  by 
New         any  person  who,  without  the  consent  of  the  owner  of  the  copyright, 

— ^1-' ■-    does  anjthing  the  sole  right  to  do  which  is  by  this  Act  conferred 

Infringement    on  the  owner  of  the  copyright: 

Provided  that  the  following  acts  shall  not  constitute  an  infringe- 
ment of  copyright: — 

(a)  Any  fair  dealing  with  any  work  for  the  purposes  of  private 

study,  research,  criticism,  review,  or  newspaper  summary: 

(b)  Where  the  author  of  an  artistic  work  is  not  the  owner  of  the 

copyright  tlierein,  the  use  by  the  author  of  any  mould, 
caet,  sketch,  plan,  model,  or  study  made  by  him  for  the 
purpose  of  the  Avork,  provided  that  he  does  not  thereby 
repeat  or  imitate  the  main  design  of  that  work : 
(o)  The  making  or  publishing  of  paintings,  drawings,  engravings, 
or  photographs  of  a  work  of  sculpture  or  artistic  craftsman- 
ship, if  permanently  situate  in  a  public  place  or  building, 
or  the  making  or  publishing  of  paintings,  drawings,  en- 
gravings, or  photographs  (which  are  not  in  the  nature  of 
architC'Ctural  drawings  or  plans)  of  any  architectural  work 
of  art: 

(d)  The   publication  in  a  ooUeetion,   mainly  composed  of  non- 

oopyright  matter,  bond  fide  intended  for  the  use  of  schools, 
and  so  described  in  the  title  and  in  any  advertisements 
issued  by  the  publisher,  of  short  passages  from  published 
literary  works  not  themselves  published  for  the  use  of 
schools  in  which  copyright  subsists: 

Pix)vided  that  not  more  than  two  of  such  passages  from 
works  by  the  same  author  are  published  by  the  same  pub- 
lisher within  five  years,  and  that  the  source  from  which 
such  passages  are  taken  is  acknowledged: 

(e)  The  publication    in    a    newspaper  of  a  report  of  a  lecture 

delivered  in  public,  unless  the  report  is  prohibited  by  con- 
spicuous written  or  printed  notice  affixed  before  and  main- 
tained during  the  lecture  at  or  about  the  main  entrance 
of  the  building  in  which  tlie  lecture  is  given,  and,  except 
whilst  the  building  is  being  used  for  public  worship,  in  a 
position  near  the  lecturer;  but  nothing  in  this  paragraph 
shall  affect  tlie  provisions  in  paragraph  (a)  as  to  newspaper 
summaries : 

(f)  The   reading  or  recitation  in  public  by   one  person  of  any 

reasonable  extract  from  any  published  work. 
(2.)  Copyright  in  a  work  sliall  also  be  deemed  to  be  infringed  by 
any  peisou  -who — 

(a)  Soils  or  lets  for  hire,  or  by  way  of  trade  exposes  or  offers  for 

sale  or  hire;  or 


COLONIAL  AND  FOREIGN  STATUTES,  ORDERS  AND  REGULATIONS.  681 

(b)  Distributes  eitlier  for  the  purposes  of  trade  or  to  siicL  an  Appekdix  D. 

extent  as  to  affect  prejudicially  tlie  owner  of  the  copy-         New 

•„i  J,                                                                                                              Zealand. 
light;  or  


(o)  By  way  of  trade  exhibits  in  pubUc;  or 

(d)  Imports  for  sale  Oir  hire  into  New  Zealand, 
any   work   which   to   his  knowledge  infringes  copyright  or  would 
infringe  copyright  if  it  had  been  made  in  Ne\v  Zealand. 

(3.)  Copyright  in  a  work  shall  also  be  deemed  to  be  infringed  by 
any  person  who  for  his  private  profit  permits  a  theatre  or  other  place 
of  entertainment  to  be  used  for  the  performance  in  pubUc  of  the  work 
without  the  consent  of  the  owner  of  the  copyright,  unless  he  was 
not  aware,  and  had  no  reasonable  ground  for  suspecting,  that  the 
performance  would  be  an  infringement  of  copyright. 

6.  The   term  for  which   copyright  shall  subsist  shall,  except  as  Term  of 
otherwise  expressly  provided  by  this  Act,  be  the  life  of  the  author  "opyr'o"'' 
and  a  period  of  fifty  years  after  his  death: 

Provided  that  at  any  time  after  the  expiration  of  twenty-five 
years,  or  in  the  case  of  a  work  in  which  copyright  subsists  at  the 
commencement  of  this  Act  thirty  years,  from  the  death  of  the  author 
of  a  published  work,  copyright  in  the  work  shall  not  be  deemed  to 
be  infringed  by  the  reproduction  of  the  work  for  sale  if  the  person 
reproducing  the  work  proves  that  he  has  given  the  prescribed  notice 
in  writing  of  his  intention  to  reproduce  the  work,  and  that  he  has 
paid  in  the  prescribed  manner,  to  or  for  the  benefit  of  the  owner  of 
the  copyright,  royalties  in  respect  of  all  copies  of  the  work  sold  by 
him,  calculated  at  the  rate  of  ten  per  centum  on  the  price  at  which 
he  publishes  the  work;  and  for  the  purposes  of  this  proviso  the 
Governor  may,  by  Order  in  Council  gazetted,  make  regulations  pre- 
scribing the  mode  in  which  notices  are  to  be  given,  and  the  particulars 
to  be  given  in  such  notices,  and  the  mode,  time,  and  frequency  of 
the  payment  of  royalties,  including  (if  he  thinks  fit)  regulations 
requiring  payment  in  advance  or  otherwise  securing  the  payment  of 
royalties. 

7.  If  at  any  time  after  the  death  of  the  author  of  a  literary.  Compulsory 
dramatic,  or  musical  work  which  has  been  published  or  performed  in  licenses. 
pubHo  a  complaint, is  made  to  the  Judicial  Committee  of  the  Privy 
Council  that  the  owner  of  the  copyright  in  the  work  has  refused  to 
repubKsh  or  to  allow  the  republication  of  the  work,  or  has  refused  to 

allow  the  performance  in  public  of  the  work,  and  that  by  reason  of 
such  refusal  the  work  is  withheld  from  the  public,  the  owner  of  the 
copyright  may  be  ordered  to  grant  a  Hoense  to  reproduce  the  work  or 
perform  the  work  in  public,  as  the  case  may  be,  on  such  terms  apd 
subject  to  such  conditions  as  the  said  Court  may  think  fit. 

8. (1.)  Subject  to  the  provisions  of  this  Act  the  author  of  a  work  Ownership  of 

shall  be  the  first  owner  of  the  copyright  therein:  copyright,  &o. 
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Provided  that — 

(a)  Where,  in  the  case  of  an  engraving,  photograph,  or  portrait, 

the  plate  or  other  original  was  ordered  by  some  other 
person,  and  was  made  for  valuable  consideration  in  pur- 
suance of  that  order,  then,  in  the  absence  of  any  agreement 
to  the  contrary,  the  person  by  whom  such  plate  or  other 
original  was  ordered  shall  be  the  first  owner  of  the  copy- 
right;  and 

(b)  Where  the  author  wa8  in  the  employment  of  some  other  person 

under  a  oontraet  of  service  or  apprenticeship,  and  the  work 
was  made  in  the  course  of  his  employment  by  that  person, 
the  person  by  whom  the  author  was  employed  shall,  in  the 
absence  of  any  agreement  to  the  contrary,  be  the  first  owner 
of  the  copyright;  but  where  the  work  is  an  article  or  other 
contribution  to  a  newspaper,  magazine,  or  similar  periodical, 
there  shall,  in  the  absence  of  any  agreement  to  the  con- 
trary, be  deemed  to  be  reserved  to  tlje  author  a  right  to 
restrain  the  pubHeation  of  the  work,  otherwise  than  as  part 
of  a  newspaper,  mag'azine,  or  similar  periodical. 
(2.)  The  owner  of  the   copyright  in  any  work  may  assign  the 
right,  either  wholly  or  partially,  and  either  for  the  whole  term  of 
the  copyright  or  for  any  part  thereof,  and  may  grant  any  interest  in 
the  right  by  Hoense ;  but  no  such  assignment  or  gxant  shall  be  valid 
unless  it  is  in  writing  signed  by  the  owner  of  the  right  in  respect 
of  which  the  assignment  or  grant  is  made,  or  by  his  duly  authorised 
agent: 

Provided  that  where  the  author  of  a  work  is  the  first  owner  of 
the  copyright  therein  no  assignment  of  tlie  copyright,  and  no  grant 
of  any  interest  therein  made  by  him  (otherwise  than  by  will)  after 
the  commencement  of  this  Act,  shall  be  operative  to  vest  in  the 
assignee  or  grantee  any  rights  with  respect  to  the  copyright  in  the 
work  beyond  the  expiration  of  twenty-five  years  from  the  death  of 
the  author,  and  the  reversionary  interest  in  the  copyright  expectant 
on  the  termination  of  that  period  shall,  on  the  death  of  the  author, 
notwithstanding  any  agreement  to  the  contrary,  devolve  on  his  legal 
personal  representatives  as  part  of  his  estate,  and  any  agreement 
entered  into  by  him  as  to  the  disposition  of  such  reversionary  interest 
shall  be  null  and  void;  but  nothing  in  this  proviso  shall  be  construed 
as  applying  to  the  assignment  of  the  copyright  in  a  collective  work, 
or  a  license  to  publish  a  work  or  part  of  a  work  as  part  of  a  collective 
work. 

(3.)  Where,  under  any  partial  assignment  of  copyright,  the 
assignee  becomes  entitled  to  any  right  comprised  in  copyright,  the 
assignee  as  respects  the  right  so  assigned,  and  the  assignor  as 
respects  the  rights  not  assigned,  slrall  be  treated  for  the  purposes  of 
this  Act  as  the  owner  of  the  copyright,  and  the  provisions  of  this 
Act  shall  have  effect  accordingly. 
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9.— (1.)  Where   copyright  in  any  work  lias  been  infringed  the      zeaSd. 
owner  of  the  copyright  shall,  except  as  otherwise  provided  by  this      '~ — t: 
Act,  be  entitled  to  all  such  remedies  by  way  of  injunction,  damages,  for  infringe- 
aocoTints,  and  otherwise,  as  are  or  may  be  conferred  by  law  for  the  ™^"*  °* 
infringement  of  a  right.  copyright. 

(2.)  The  costs  of  all  parties  in  any  proceedings  in  respect  of  the 
infringement  of  copyright  shall  be  in  the  absolute  discretion  of  the 
Court. 

(3.)  In  any  action  for  infringement  of  copyright  in  any  work  the 
work  shall  be  presumed  to  be  a  work  in  which  copyright  subsists, 
and  the  plaintiff  shall  be  presumed  to  be  the  owner  of  the  copyright 
unless  the  defendant  puts  in  issue  the  existence  of  the  copyright  or, 
as  the  case  may  be,  the  title  of  the  plaintiflE;  and  where  any  such 
question  is  in  issue,  then — 

(a)  If  a  name  purporting  to  be  that  of  the  author  of  the  work 

is  printed  or  otherwise  indicated  thereon  in  the  usual 
manner,  the  person  whose  name  is  so  printed  or  indicated 
shall,  unless  the  contrary  is  proved,  be  presumed  to  be 
the  author  of  the  work: 

(b)  If  no  name  is  so  printed  or  indicated,  or  if  the  name  so  printed 

or  indicated  is  not  the  author's  true  name  or  the  name  by 
which  he  is  commonly  known,  and  a  name  purporting  to  be 
that  of  the  publisher  or  proprietor  of  the  work  is  printed 
or  otherwise  indicated  thereon  in  the  usual  manner,  the 
person  whose  name  is  so  printed  or  indicated  shall,  unless 
the  contrary  is  proved,  be  preS'Umed  to  be  the  owner  of  the 
copyright  in  the  work  for  the  purposes  of  proceedings  in 
respect  of  the  infringement  of  copyright  therein. 

10.  All  infringing  copies  of  any  work  in  which  copyright  subsists.  Rights  of 

or  of  any  substantial  part  thereof,  and  all  plates  used  or  intended  to  °'^^^'^  against 

-•'  J.  '  JT  persons 

be  used  for  the  production  of  such  infringing  copies,  shall  be  deemed  possessing  or 
to  be  the  property  of  the  owner  of  the  copyright,  who  accordingly  dealing  with 
may  take  proceedings  for  the  recovery  of  the  possession  thereof  or  in  oopiest  &o- 
respect  of  the  conversion  thereof. 

11.  Where  proceedings  are  taken  in  respect  of  the  infringement  Exemption  of 

of  the  copyright  in  any  work,  and  the  defendant  in  his  defence  p^o^ent 

alleges  that  he  was  not  aware  of  the  existence  of  the  copyright  in  from  liability 

the  work,  the  plaintiff  shall  not  be  entitled  to  any  remedy  other  *°  P^? 

•        .  p    1       •    f  •  -i.    1       1  "i      1  damages,  &c. 

than  an  injunction  in  respect  of  the  infringement  if  the  defendant 

proves  that  at  the  date  of  the  infringement  he  was  not  aware  and 

had  no  reasonable  groimd  for  suspecting  that  copyright  subsisted  in 

the  work. 

12. — (1.)  Where  the  constaoiction  of  a  building  or  other  structure  Restriction  on 

which  infringes,  or  which  if  completed  would  infringe,  the  copyright  th™ca8?(rf 

architecture. 
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Permitting 

unauthorised 

performances. 


in  some  other  work  has  been  commenoed,  the  owner  of  the  copyrig-ht 
shall  not  be  entitled  to  obtain  an  injunction  to  restrain  the  construc- 
tion of  such  building  or  structure  or  to  order  its  demolition. 

(2.)  Such  of  the  other  provisions  of  this  Act  as  provide  that  an 
infringing  copy  of  a  work  shall  be  deemed  to  be  the  property  of  the 
owner  of  the  copyright,  or  as  impose  summary  penalties,  shall  not 
apply  in  any  case  to  which  this  section  applies. 

13.  An  action  in  respect  of  infringement  of  copyright  shall  not 
be  oommeuoed  after  the  expiration  of  three  years  next  after  the 
infringement. 

Summary  Remedies. 
14. — (1.)  Every  person  who  knowingly — 

(a)  Makes  for  sale  or  hiiie  any  infringing  copy  of  a  work  in 

whieh  copyright  subsists;  or 

(b)  Sells  or  lets  for  hire,  or  by  way  of  trade  exposes  or  offers  for 

sale  or  hire,  any  infringing  copy  of  any  such  work;  or 

(c)  Distributes  infringing  copies  of  any  such  work  either  for 

the  purposes  of  trade  or  to.  such  an  extent  as  to  affect 
prejudicially  the  owner  of  the  copyright;   or 

(d)  By  way  of  trade  exhibits  in  public  any  infringing  copy  of 

any  such  work;  or 

(e)  Imports  for  sale  or  hire  into  New  Zealand  any  infringing 

copy  of  any  such  work, 
is  liable  on  summary  conviction  to  a  fine  not  exceeding'  two  pounds 
for  every  copy  dealt  with  in  contravention  of  this  section,  but  not 
exceeding  fifty  pounds  in  respeot  of  the  same  transaction,  or,  in  the 
case  of  a  second  or  subsequent  offence,  either  to  such  fine  or  to  two 
months'  imprisonment. 

(2.)  Every  person  who  knowingly  makes  or  has  in  his  possession 
any  plate  for  the  purpose  of  making  infringing  copies  of  any  work  in 
which  copyright  subsists,  or  who  knowingly  and  for  his  private  profit 
causes  any  such  work  to  be  performed  in  pubHc  without  the  consent 
of  the  owner  of  the  copyright,  is  liable  on  summary  conviction  to  a 
fine  of  fifty  pounds,  or,  in  the  case  of  a  second  or  subsequent  offence, 
either  to  such  fine  oir  to  two  months'  imprisonment. 

(3.)  The  Court  befotre  which  any  such  proceedings  are  taken  may, 
whether  the  alleged  offender  is  comvicted  or  not,  order  tJiat  all  copies 
of  the  work,  or  all  plates  in  possession  of  the  alleged  offender  which 
appear  to  it  to  be  infringing  copies  or  plates  for  the  purpose  of 
making  infringing  copies,  be  destroyed,  or  delivered  up  to  the  owner 
of  the  copyright,  or  otherwise  dealt  with  as  the  Court  may  think  fit. 

15.  Every  person  who  for  his  private  profit  permits  any  theatre 
or  other  place  of  entertainment  to  be  used  for  the  performance  in 
public  of  any  musical  or  dramatic  work  without  the  consent  of  the 
registered  owner  of  the  sole  right  to  perform  or  aiuthorise  the  per- 
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formanoe  of  the  work  in  New  Zealand,  or  any  part  of  New  Zealand   Api'endix  D. 
where  the  theatre  or  place  is  situated,  is  liable  on  summai-y  oon-  New 

viction  to  a  fine  of  ten  pounds,  unless  he  was  not  aware  and  had      ^^'■^''™- 
no  reasonable  ground  for  euspeoting,  that  the  performance  would  be 
an  infringement  of  the  right  to  perform  or  authorise  the  performance 
of  the  work. 

16-     (1)  Any  justice  may,  on  the  application  of  the  registered  Search 
owner  of  the  copyright  in  any  literary,  dramatic,  musical,  or  artistic  ''^'*™°*- 
work,  or  of  the  agent  of  such  owner  appointed  in  writing,— 

(a)  If  satisfied  by  evidence  that  there  is  reasonable  ground  for 

believing  tJiat  infringing-  copies  of  the  work  are  being  sold 
or  offered  for  sale,  issue  a  warrant  in  accordance  with  the 
form  prescribed  authorising  any  constable  to  seize  the 
infringing  copies  and  to  bring  them  before  a  Court  of 
summary  jurisdiction: 

(b)  If  satisfied  by  evidence  that  there  is  reasonable  ground  for 

beKeving  tliat  infringing-  copies  of  the  work  are  to  be  found 
in  any  house,  sloop,  or  other  place,  issue  a  warrant  in  acoord- 
ancti  with  the  form  presci-ibed  authorising  any  constable  to 
searcJi,   between  sunrise  and  sunset,  the  place  where  the 
infringing   copies   are   supposed  to   be,   and  to  seize  and 
bring  tJiem  or  any  copies  reasonably  suspected  to  be  in- 
fringing copies  of  the  work  before  a  Court  of  summary 
jurisdiction. 
(2.)  A   Court  of  summary  jurisdiction  may,   on  proof  that  any 
copies  brought  before  it  in  pursuance  of  this  section  are  infringing 
copies  of  the  work,  order  them  to  be  destroyed,  or  to  be  delivered  up, 
subject  to  sueli  conditions,  if  any,  as  the  Court  thinks  fit,  to  the 
owner  of  the  copyright  in  the  work. 

17.— (1.)  The  registered  owner  of  the  sole  right  to  perform  or  Owner  of 
authorise  the  performance  of  a  musical  or  dramatic  work  in  New  performing 
Zealand  or  any  part  thereof,  or  the  agent  of  such  owner  appointed  fofbid'per- 
in  writing,  may,  by  notice  in  writing  in  the  prescribed  form,  forbid  formanoe  in 
the  performance  in  public  of  the  work  in  infringement  of  his  right,  of  right.*"^" 
and  require  any  person  to  refrain  from  performing  or  taking  part  in 
the  performance  in  public  of  the  work  in  infringement  of  his  right; 
and  every  person  to  whom  a  notice  has  been  given  in  accordance 
with  this  section  who  performs  or  takes  part  in  the  performance  in 
public  of  the  work  in  infringement  of  the  right  of  such  owner  is 
liable  on  summary  conviofeion  to  a  fine  not  exceeding  ten  pounds. 

(2.)  Every  person  who  gives  notice  in  pursuance  of  this  section 
without  just  cause  is  liable  on  summary  conviction  to  a  fine  of 
twenty  pounds. 

(3.)  In  any  prosecution  under  the  lost  preceding  sub-section  the 
defendant  shall  be  deemed  to  have  given  the  notice  without  just 
cause  unless  he  proves  to  the  satisfaotion  of  the  Court  that  at  the 
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time  of  giving  the  notice  he  was  the  registered  owner  of  the  sole 
right  to  perform  or  authorise  the  performance  of  the  work  in  New 
Zealand  or  any  part  thereof,  or  the  agent  of  such  owner  appointed 
in  writing,  and  had  reasonable  gTOund  for  believing  that  the  person 
to  whom  the  notice  was  given  wayS  about  to  perform  or  take  part  in 
the  performance  of  the  work  in  infringement  of  the  right  of  such 
owner. 

18.  Where  proceedings  are  instituted  in  any  Court  of  summary 
jurisdiction,  by  or  on  behalf  of  the  owner  of  the  copyright  in  any 
work  or  the  owner  of  the  sole  right  to  perform  or  authorise  the  per- 
formanoo  of  any  work,  in  respect  of  any  offence  in  infringement  of 
his  right,  any  fine  imposed  shall  be  paid  to  him  by  way  of  compensa- 
tion for  the  injury  sustained  by  him,  but  in  any  other  case  any  fine 
imposed  in  respect  of  any  offenoe  against  this  Act  shall  be  paid  into 
the  Consolidated  Fund. 

19. — (1.)  No  proceedings  shall  be  instituted  in  a  Court  of  sum- 
mary jurisdiction  in  respect  of  any  offence  against  this  Act  after  the 
expiration  of  six  months  from  the  date  of  the  offenoe. 

(2.)  An  appeal  to  the  Supreme  Court  shall  lie  from  any  conviction 
or  order  (including  any  dismisBial  of  any  information,  complaint,  or 
application)  of  a  Court  of  summary  jurisdiction  in  respect  of  any 
offence  or  matter  under  this  Act,  and  such  appeal  shall  be  made 
within  the  time  and  in  the  manner  provided  by  regulations. 

20.  Sections  fourteen  to  eighteen  hereof  shall  not  apply  to  any 
case  to  which  section  twelve  hereof,  relating  to  infringement  of 
copyright  in  the  case  of  a  work  of  architecture,  applies. 


Importation 
of  infringing 
copies. 


Importation  of  Copies. 

21. — (1.)  Copies  made  out  of  New  Zealand  of  any  work  in  which 
copyright  subsists  which  if  made  in  New  Zealand  would  infringe 
copyright,  and  as  to  which  the  owner  of  .the  copyright  gives  notice 
in  writing'  by  himself  or  his  agent  to  the  Minister  of  Customs  that 
he  is  desirous  that  such  copies  should  not  be  imported  into  New 
Zealand,  shall  not  be  so  imported,  and  shall,  subject  to  the  provi- 
sions of  this  section,  be  deemed  to  be  prohibited  imports  within  the 
meaning  of  the  Customs  L(aw  Act,  1908.  For  the  purposes  of  this 
section  notices  given  to  the  Commissioners  of  Customs  and  Excise 
of  the  United  Kingdom,  and  communicated  by  them  to  the  Minister 
of  Customs,  shall  be  deemed  to  have  been  given  by  the  owner  to 
the  Minister  of  Customs. 

(2.)  Before  detaining  any  such  copies,  or  taking  any  further  pro- 
ceedings with  a  view  to  the  forfeiture  thereof,  the  Minister  of 
Customs  may  require  the  regulatioais  under  this  section,  whether  as 
to  information,  conditions,  or  other  matters,  to  be  complied  with,  and 
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may  satisfy-  himself  in  aooordanoe  with  those  regulations  that  the  Appendix  D. 
copies  are  such  a^  are  prohibited  by  this  section  to  be  imported.  New 

(3.)  There  shall  be  pubUcly  exposed  in  the  office  of  the  Collector      ^^^""^'"'''■ 
of  Customs  at  every  port  in  New  Zealand  lists  of  all  works  in  which 
copyright  subsists  and  as  to  which  the  owner  of  the  copyright,  by 
himself  or  his  agent,  has  duly  given  a  notice  to  the  Minister  of 
Customs  pursuant  to  sub-section  one  hereof. 

(4.)  The  Governor  may,  by  Order  in  Council  gazetted,  make 
regulations,  either  general  or  special,  respecting  the  detention  and 
forfeiture  of  copies  the  importation  of  which  is  prohibited  by  this 
section;  and  may  by  such  regulations  determine  the  information, 
notices,  and  security  to  be  given,  and  the  evidence  requisite,  for  any 
of  the  purposes  of  this  section,  and  the  mode  of  verifioation  of  such 
evidence. 

(5.)  The  regulations  may  apply  to  copies  of  all  works  the  importa- 
tion of  copies  of  which  is  prohibited  by  this  section,  or  different 
regulations  may  be  made  i-espooting  different  classes  of  such  works. 

(6.)  The  regulations  may  provide  for  the  informant  reimbursing 
the  Minister  of  Customs  all  expenses  and  damages  incurred  in  respect 
of  any  detention  made  on  his  information,  and  of  any  proceedings 
consequent  on  such  detention;  and  may  provide  for  notices  under 
any  enactment  repealed  by  this  Act  being  treated  as  notices  given 
under  this  section. 

(7.)  Section  ninety-two  of  the  Customs  Law  Act,  1908,  and  the  Repeal, 
first  paragraph  of  the  Third  Schedule  to  the  said  Act  (relating  to  the 
importation  of  prohibited  books)  are  hereby  repealed. 

Special  Provisions  as  to  certain  Works. 

22. — (1.)  In  the  case  of  a  work  of  joint  authorship,  copyright  Works  of 
shall  subsist  during  the  life  of  the  author  who  first  dies  and  for  a  ■'*'™*  authora. 
term  of  fifty  years  after  1ms  death,  or  during  the  life  of  the  author 
who  dies  last,  whichever  period  is  the  longer;  and  references  in  this 
Act  to  the  period  after  the  expiration  of  any  specified  number  of 
years  from  the  death  of  the  author  shall  be  construed  as  references 
to  the  period  after  the  expiration  of  the  like  number  of  years  from 
the  death  of  the  author  who  dies  first  or  after  the  death  of  the 
author  who  dies  last,  whichever  period  maj'  be  the  shorter;  and  in 
the  provisions  of  this  Act  with  respect  to  the  grant  of  compulsory 
licenses  a  reference  to  the  date  of  the  death  of  the  author  who  dies 
last  shall  be  substituted  for  the  reference  to  the  date  of  the  death 
of  the  author. 

(2.)  Where,  in  the  case  of  a  work  of  joint  authorship,  some  one 
or  more  of  the  joint  authors  do  not  satisfy  the  conditions  conferring 
copyright  laid  down  by  this  Act,  the  work  shall  be  treated  for  the 
purposes  of  this  Act  as  if  the  other  author  or  authors  had  been  the 
sole  author  or  authors  thereof: 
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Provided  that  the  tei'm  of  the  copyright  shall  be  the  same  as  it 
would  have  been  if  all  the  authors  had  satisfied  such  conditions  as 
aforesaid. 

(3.)  For  the  purposes  of  this  Act  "a  work  of  joint  authorship" 
means  a  work  produced  by  the  collaboration  of  two  or  more  authors, 
in  which  the  contribution  of  one  author  is  not  distinct  from  the 
contribution  of  the  other  author  or  authors. 

(4.)  Where  a  married  woman  &,nd  her  husband  are  joint  authors 
of  a  work  tlie  interest  of  such  married  woman  therein  shall  be  her 
separate  property, 

23. — (1.)  In  the  case  of  a  literary,  dramatic,  or  musical  work,  or 
an  engraving,  in  which  copyright  subsists  at  the  date  of  the  death 
of  the  author  or,  in  the  case  of  a  work  of  joint  authorship,  at  or 
immediately  before  the  date  of  the  death  of  the  author  who  dies  last, 
but  which  has  not  been  pubKshed,  nor,  in  the  ease  of  a  dramatic 
or  musical  work,  been  performed  in  public,  nor,  in  the  case  of  a 
lecture,  been  delivered  in  public,  before  that  date,  copyright  shall 
subsist  till  publication,  or  performanoe  or  delivery  in  public,  which- 
ever may  first  happen,  and  for  a  term  of  fifty  years  thereafter;  and 
the  proviso  to  section  six  hereof  shall,  in  the  case  of  such  a  work, 
apply  as  if  the  author  had  died  at  the  date  of  such  publication  or 
performance  or  delivery  in  public  as  aforesaid. 

(2.)  The  ownersliip  of  an  author's  manuscript  after  his  death, 
where  such  ownership  has  been  acquired  under  a  testamentary  dis- 
position made  by  the  author,  and  the  manuscript  is  of  a  work  which 
has  not  been  published,  nor  performed  in  public,  nor  delivered  in 
public,  shall  be  prima  facie  proof  of  the  copyright  being  with  the 
owner  of  the  manuscript. 

24.  Without  prejudice  to  any  rights  or  privileges  of  the  Crown, 
where  any  work  has,  whether  before  or  after  the  commencement  of 
this  Act,  been  prepared  or  published  by  or  under  the  direction  or 
control  of  His  Majesty  or  any  Government  Department,  the  copy- 
right in  the  work  shall,  subject  to  any  agreement  with  the  author, 
belong  to  His  Majesty,  and  in  such  case  shall  continue  for  a  period 
of  fifty  years  from  the  date  of  the  first  publication  of  the  work. 

25. — (1.)  Copyright  shall  subsist  in  records,  perforated  rolls,  and 
other  contrivances  by  means  of  which  sounds  may  be  mechanically 
reproduced,  in  like  manner  as  if  such  contrivances  were  musical 
works ;  but  the  term  of  copyright  shall  be  fifty  years  from  the  making 
of  the  original  plate  from  whicli  the  contrivance  was  directly  or 
indirectly  derived,  and  the  person  who  was  the  owner  of  such  original 
plate  at  the  time  when  sucli  plate  was  made  shall  be  deemed  to  be 
the  author  of  the  work,  and,  where  such  owner  is  a  body  corporate, 
the  body  corporate  shall  be  deemed  for  the  purposes  of  this  Act  to 
reside  in  New  Zealand  if  it  has  established  a  place  of  business  in 
New  Zealand. 
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(2.)  It  shall  not  be  deemed  to  be  an  infringement  of  copyright, in   Aimendix  D. 
any  musical  work  for  any  person  to  make  in  New  Zealand  records,         Nnw 
perforated  rolls,  or  other  oontriva.noes  by  means  of  which  the  work      ^!'^.^^.'^"i 
may  be  mechanically  performed,  if  such  person  proves— 

(a)  That  such   oontrivandes  have   previously  been  made  by,  or 

with  the  consent  or  acquiescence  of,  the  owner  of  the  copy- 
right in  the  work;  and 

(b)  That  he  has  given  the  prescribed  notice  of  his  intention  to 

make    the    contrivances,   and  has  paid  in  the  prescribed 
manner  to,  or  for  the  benefit  of,  the  owner  of  the  copyright* 
in  the  work  royalties  in  respect  of  all  such  contrivances 
sold  by  him,  calculated  at  the  rate  hereinafter  mentioned: 

Provided  that — 

(1.)  Nothing  herein  shall  authorise  any  alterations  in  or 
omissions  from  the  work  reproduced,  unless  contrivances 
reproducing  the  work  subject  to  similar  alterations  and 
omissions  have  been  previously  made  by,  or  with  the  con- 
sent or  acquiescence  of,  the  owner  of  the  copyright,  or 
unless  such  alterations  or  omissions  are  reasonably  neoes- 
sarj-  for  the  adaptation  of  the  work  to  the  contrivances  in 
question;  and 

(ii.)  For  the  purposes  of  this  provision  a  musical  work 
shall  be  deemed  to  include  any  words  so  closely  associated 
therewith  as  to  form  piart  of  the  same  work,  but  shall  not 
be  deemed  to  include  a  contrivance  by  means  of  which 
sounds  may  be  mechanically  reproduced. 
(3.)  The  rate  at  which  such  royalties  as  aforesaid  are  to  l?e 
calculated  shall — 

(a)  In  the  case  of  contrivances  sold  within  two  years  after  the 

commencement  of  this  Act  by  the  person  making  the  same, 
be  two  and  one-half  per  centum;  and 

(b)  In  the  case  of  contrivances  sold  as  aforesaid  after  the  expira- 

tion of  that  period,  five  per  centum, 
on  the  ordinary  retail  selling  price  of  the  contrivance  calculated  in 
the  prescribed  manner,  so,  however,  that  the  royalty  payable  in 
respect  of  a  contrivance  shall  in  no  case  be  less  than  a  halfpenny 
for  each  separate  miisical  work  in  which  copyright  subsists  reproduced 
thereon,  and,  where  the  royalty  calculated  as  aforesaid  includes  a 
fraction  of  a  farthing,  such  fraction  shall  be  reckoned  as  a  farthing: 

Provided  that,  if  at  any  time  after  the  expiration  of  seven  years 
from  the  commencement  of  this  Act  it  appears  to  the  Governor  in 
Council  that  such  rate  as  aforesaid  is  no  longer  equitable,  he  may, 
after  such  public  inquiry  as  he  may.  direct,  make  an  Order  either 
decreasing  or  increasing  that  rate  to  such  extent .  as  under  the 
circumstances  may  seem  just;    but    any  Order  so  made  shall    be 
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.Vri'i:xDi.\  D.  provisional  only,  and  shall  not  have  any  effect  unless  'and  until 
New  confirmed  by  Parliament;  TDut,  v^here  an  Order  revising  the  rate  has 

beeU'SO  made  and  confirmed,  no  further  revision  shall  be  made  before 
the  expiration  of  fourteen  years  from  the  date  of  the  last  revision. 

(4.)  If  any  such  contrivance  is  made  reproducing  two  or  more 
different  works  in  which  copyright  subsists,  and  the  owners  of  the 
copyright  therein  are  different  persons,  the  sums  payable  by  way  of 
royalties  under  this  section  shall  be  apportioned  amongst  the  several 
owners  of  the  copyright  in  such  proportions  as,  failing  agreement, 
may  be  determined  by  arbitration. 

(5.)  When  any  such  contrivances  by  means  of  which  a  musical 
work  may  be  mechanically  performed  have  been  made,  then  for  the 
purposes  of  this  section  the  owners  of  the  copyright  in  the  work  shall, 
in  relation  to  any  person  who  makes  the  prescribed  inquiries,  be 
deemed  to  have  given  his  consent  to  the  making  of  such  contrivances 
if  he  fails  to  reply  to  such  inquiries  within  the  prescribed  time. 

(C.)  For  the  purposes  of  this  section  the  Governor  in  Council 
may  make  regulations  prescribing  anything  which  under  this  section 
is  to  be  prescribed,  and  prescribing  the  mode  in  which  notices  are  to 
be  given,  and  the  particulars  to  be  given  in  such  notices,  and  the 
mode,  time,  and  frequency  of  the  payment  of  royalties;  and  any  such 
regulations  may  include  regulations  requiring  payment  in  advance  or 
otherwise  securing  the  payment  of  royalties. 

(7.)  In  the  case  of  musical  works  published  before  the  commence- 
ment of  this  Act  the  foregoing  provisions  shall  have  effect,  subject 
to  the  following  modifications  and  additions:  — 

(a)  The  conditions  as  to  the  previous  making  by,  or  with  the 
consent  or  acquiescence  of,  the  owner  of  the  copyright  in 
the  work,  and  the  restrictions  as  to  alterations  in  or  omis- 
sions from  the  work,  shall  not  apply. 

(b)  The  rate  of  two  and  one-half  per  centum  shall  be  substituted 
for  the  rate  of  five  per  centum  as  the  rate  at  which  royalties 
are  to  be  calculated;  but  no  royalties  shall  be  payable  in 
respect  of  contrivances  sold  before  the  first  day  of  April, 
nineteen  hundred  and  fifteen,  if  contrivances  reproducing 
the  same  work  had  been  lawfully  made  or  placed  on  sale 
in  New  Zealand  before  the  commencement  of  this  Act. 

(c)  Notwithstanding  any  assignment  made  before  the  commence- 
ment of  this  Act  of  the  copyright  in  a  musical  work,  any. 
rights  conferred  by  this  Act  in  respect  of  the  making, 
or  authorising  the  making,  of  contrivances  by  means  of 
which  the  work  may  be  mechanically  performed  shall 
belong  to  the  author  or  his  legal  personal  representatives, 
and  not  to  the  assignee,  and  the  royalties  aforesaid  shall 
be  payable  to  and  for  the  benefit  of  the  author  of  the 
work  or  his  legal  personal  representatives. 
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(d)  The  saving  contained  in  this  Act  of  the  rights  and  interests   Api'endix'D. 
arising  from  or  in  connection  with  action  taken  before  the         ^!'^V 
commencement  of  this  Act  shall  not  be  construed  as  autho-   = —  "  . 


rising  any  person  who  has  made  contrivances  by  means  of 
which  the  work  may  be  mechanically  performed  to  sell 
any  such  contrivances,  whether  made  before  or  after  the 
■commencement  of  this  Act,  except  on  the  terms  and  subject 
to  the  conditions  laid  down  in  this  section.  ' 

(e)  Where  the  work  is  a  work  on  which  copyright  is  conferred 
by  an  Order  in  Council  relating  to  a  foreign  country,  the 
copyri,ght  so  conferred  shall  not,  except  to  such  extent  as 
may  be  provided  by  the  Order,  include  any  rights  with 
respect  to  the  making  of  records,  perforated  rolls,  or  other 
contrivances  by  means  of  which  the  work  may  be  mechani- 
cally performed. 
(8.)  Notwithstanding  anything  in  this  Act,  where  a  record,  per- 
forated roll,  or  other  contrivance  by  means  of  which  sounds  may 
be  mechanically  reproduced  has  been  made  before  the  commencement 
of  this  Act,  copyright  shall,  as  from  the  commencement  of  this  Act, 
subsist  therein  in  like  manner  and  for  the  like  term  as  if  this  Act 
had  been  in  force  at  the  date  of  the  making  of  the  original  plate 
from  which  the  contrivance  was  directly  or  indirectly  derived: 
Provided  that — 

(a)  The  person  who  at  the  commencement  of  this  Act  is  the 

owner  of  such  original  plate  shall  be  the  first  owner  of 
such  copyright;  and 

(b)  Nothing  herein  shall  be  construed  as  conferring  copyright 

in  any  such  contrivance  if  the  making  thereof  would 
have  infringed  copyright  in  some  other  such  contrivance 
if  this  provision  had  been  in  force  at  the  time  of  the 
making  of  the  first-mentioned  contrivance. 

26.  Notwithstanding   anything  in  this   Act,  it  shall    not    be  an  Provision 
infringement  of  copyright  in  an  address  of  a  political  nature  delivered  speeches'  ^"^ 
at  a  public  meeting  to  publish  a  report  thereof  in  a  newspaper. 

27.  The  term  for  which  copyright  shall  subsist  in  photographs  Provisions  as 
shall  be  fifty  years  from  the  making  of  the  original  negative  from  ^aphs."' 
which  the  photograph  was  directly  or  indirectly  derived;    and  the 

person  who  was  the  owner  of  such  negative  at  the  time  when  such 
negative  was  made  shall  be  deemed  to  be  the  author  of  the  work,  and, 
where  such  owner  is  a  body  corporate,  the  body  corporate  shall  be 
deemed  for  the  purposes  of  this  Act  to  reside  in  New  Zealand  if  it 
has  established  a  place  of  business  in  New  Zealand. 

28. — (1.)  The  Governor  may  by  Order  in  Council  direct  that  this  Reciprocal 

^  protection  of 

Act  shall  extend —  copyright, 

(a)  To  works  first  published  in  any  part  of  the  British  dominions 

44  (2) 
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to  which  the  Order  relates  in  like  manner  as  if  su-eh  works 
were  first  published  in  New  Zealand;  and 
(b)  In  respect  of  residence  in  any  part  of  the  British  dominions 
to   which   the  Order  relates,   in    like  manner   as  if    such 
residence  were  residence  in  New  Zealand; 
and  thereupon,  subject  to  the  provisions  of  this  section  and  of  the 
Order,  this  Act  shall  apply  accordingly. 

(2.)  Any  Order  made  in  pursuance  of  this  section  may  provide — 

(a)  That  the  term  of  copyright  shall  not  exceed  that  conferred 

by  the  law  of  the  part  of  the  British  dominions  to  which 
the  Order  relates; 

(b)  That  the  enjoyment  of  the  rights  conferred  by  virtue  of  the 

Order  "shall  extend  to  New  Zealand  only,  and  shall  be 
subject  to  the  accomplishment  of  such  conditions  and 
formalities  as  are  prescribed  by  the  Order; 

(c)  For  the  modification  of  any  provision  of  this  Act  as  to 

ownership  of  copyright  or  otherwise,  having  regard  to 
the  law  of  the  part  of  the  British  dominions  to  which 
the  Order  relates;  and 

(d)  That  this  Act  may  extend  to  existing  works  in  which  copy- 

right subsists  in  the  part  of  the  British  dominions  to 
which  the  Order  relates,  but  subject  to  such  modifications, 
restrictions,  and  provisions  as  are  set  out  in  the  Order. 

(3.)  An  Order  in  pursuance  of  this  section  shall  be  made  only  if 
the  Governor  in  Council  is  satisfied  that  the  part  of  the  British 
dominions  in  relation  to  which  the  Order  is  proposed  to  be  made  has 
made,  or  has  undertaken  to  make,  such  provisions,  if  any,  as  he 
thinks  sufiioient  for  the  protection  of  works  first  produced  or  pub- 
lished in  New  Zealand,  and  entitled  to  copyright  therein. 

29.-7-(l.)  The  Governor  may  by  Order  in  Council  alter,  revoke, 
or  vaj-j'  any  Order  in  Council  made  by  him  in  pursuance  of  any  power 
conferred  upon  him  by  this  Act;  but  any  Order  made  under  this 
section  shall  not  affect  prejudicially  any  rights  or  interests  acquired 
or  accrued  at  the  date  when  the  Order  comes  into  operation,  and 
shall  provide  for  the  protection  of  such  rights  and  interests. 

(2.)  Every  Order  in  Council  made  by  the  Governor  in  Council  in 
pursuance  of  any  power  conferred  upon  him  by  this  Act  shall  be 
published  in  the  Gazette,  and  shall  be  laid  before  Parliament  as  soon 
as  may  be  after  it  is  made. 

30. — (1.)  This  Act  shall  not  apply  to  designs  capable  of  being 
registered  under  the  Patents,  Designs,  and  Trade  Marks  Act,  1911, 
except  designs  which,  though  capable  of  being  so  registered,  are  not 
used  or  intended  to  be  used  as  models  or  patterns  to  be  multiplied  by 
any  industrial  process. 

(2.)  Regulations  may  be  made  under  section  one  hundred  and 
twenty-three  of  the  Patents,  Designs,  and  Trade  Marks  Act,  1911, 
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for  determining  the  conditions  under  which  a  design  shall  be  deemed   ArrENCix  D. 
to  be  used  for  such  purposes  as  aforesaid.  New 

Z.EALAND. 

31.  If  it  appears  to  the  Governor  in  Council  that  a  foreign  country 


does  not  give  or  has  not  undertaken  to  give  adequate  protection  foreign 
to  the  works  of  New  Zealand  authors,  he  may  by  Order  in  Council  authors  first 
direct  that  such  of  the  provisions  of  this  Act  as  confer  copyright  jl^T^'zealand 
on  works  first  published  in  New  Zealand  shall  not  apply  to  works 
published  after  the  date  specified  in  the  Order  the  authors  whereof 
ajre  subjects  or  citizens  of  such  foreign  country  and  are  not  resident 
in  N©w  Zealand,  and  thereupon  those  provisions  shall  not  apply  to 
such  -works. 

32. — (1.)  Where  any  person  is  immediately  before  the  commence-  Exiatiug 
ment  of  this  Act  entitled  to   any  such  right  in  any   work  ieis  is  ^°'  ^' 
specified  in  the  first  column  of  the  First  Schedule  to  this  Act,  or 
to  any  interest  in  such  a  right,  he  shall  as  from  that  date  be  entitled 
to   the   substituted   right  set  forth  in   the   second  column  of   that 
Schedule,  or  to  the  same  interest  in  such  a  substituted  right,  and 
to  no  other  right  or  interest;  and  such  substituted  right  shall  subsist 
for  the  term  for  which  it  would  have  subsisted  if  this  Act  had  been 
in  force  at  the  date  when  the  work  was  made  and  the  work  had 
been  one  entitled  to  copyright  thereunder: 
Provided  that — 

(a)  If  the  author  of  any  work  in  which  any  such  right  as  is 
specified  in  the  first  column  of  the  First  Schedule  to 
this  Act  subsists  at  the  commencement  of  this  Act  has 
before  that  date  assigned  the  right,  or  granted  any 
interest  therein  for  the  whole  term  of  the  right,  then 
at  the  date  when  but  for  the  passing  of  this  Act  the 
right  would  have  expired  the  substituted  right  conferred 
by  this  section  shall,  in  the  absence  of  express  agree- 
ment, pass  to  the  author  of  the  work,  and  any  inter&st 
therein  created  before  the  commencement  of  this  Act 
and  then  subsisting  shall  determine;  but  the  person  who 
immediately  before  the  date  at  which  the  right  would 
so  have  expired  was  the  owner  of  the  right  or  interest 
shall  be  entitled,  at  his  option,  either— 

(i)  On  giving  such  notice  as  hereinafter  mentioned, 
to  an  assignment  of  the  right  or  the  grant  of  a  similar 
interest  therein  for  the  remainder  of  the  term  of  the 
right  for  such  consideration  as,  failing  agreement,  may 
be  determined  by  arbitration;  or 

(ii)  Without  any  such  assignment  or  grant,  to  con- 
tinue to  reproduce  or  perform  the  work  in  like  manner 
as  theretofore,  subject  to  the  payment,  if  demanded  by 
the  author  within  three  years  after  the  date  at  which 
the   right   would  have  so   expired,   of  such  royalties  to 
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Appendix  D.  the  author  as,  failing  agreement,  may  be  determined  by 

New  arbitration;  or,  where  the  work  is  incorporated  in  a  coUec- 

ZiEALAKD.  ^^g  work  and  the  owner  of  the  right  or  interest  is  the  pro- 

prietor of  that  collective  work,  without  any  such  payment. 
The  notice  above  referred  to  must  be  given  not  more 
than  one  year  nor  less  than  six  months  before  the  date 
at  which  the  right  would  have  so  expired,  and  must  be 
sent  by  registered  post  to  the  author,  or,  if  he  cannot 
with  reasonable  diligence  be  found,  must  be  advertised 
in  the  Gazette  and  in  the  Patent  Office  Journal,  and  in 
one  newspaper  published  in  each  of  the  Cities  of  Welling- 
ton, Auckland,  Christchurch,  and  Dunedin. 
(b)  Where  any  person  has,  before  the  first  day  of  July,  nineteen 
hundred  and  thirteen,  taken  any  action  whereby  he  has 
incurred  any  expenditure  or  liability  in  connection  with 
the  reproduction  or  performance  of  any  work  in  a  manner 
which  at  the  time  was  lawful,  or  for  the  purpose  of 
or  with  a  view  to  the  reproduction  or  performance  of  a 
work  at  a  time  when  such  reproduction  or  performance 
would  but  for  the  passing  of  this  Act  have  been  lawful, 
nothing  in  this  section  shall  diminish  or  prejudice  any 
rights  or  interest  arising  from  or  in  connection  with  such 
action  which  are  subsisting  and  valuable  at  the  said  date, 
unless  the  person  who  by  virtue  of  this  section  becomes 
entitled  to  restrain  such  reproduction  or  performance 
agrees  to  pay  such  compensation  as,  failing  agreement, 
may  be  determined  by  arbitration. 
(2.)  For  the  purposes  of  this  section  the  expression  "author" 
includes  the  legal  personal  representatives  of  a  deceased  author. 

(3.)  Subject  to  the  provisions  of  sub-sections  seven  and  eight  of 
section  twenty-five  hereof,  copyright  shall  not  subsist"  in  any  work 
made  before  the  commencement  of  this  Act  otherwise  than  under 
and  in  accordance  with  the  provisions  of  this  section. 

Part  II. — International  Copyright. 
Power  to  33. — (1.)  The   Governor   may   by   Order  in   Council  direct  that 

toforeioTi         this.  Act  (except  such  of  the  provisions  thereof,  if  any,  as  may  be 
works.  specified  in  the  Order)  shall  extend — 

(a)  To  works  first  published  in  a  foreign  country  to  which  the 

Order  relates,  in  like  manner  as  if  they  were  first  pub- 
lished in  New  Zealand; 

(b)  To   literaj^y,  dramatic,   musical,   and    artistic ,  works,   or    any 

class  thereof,  the  authors  whereof  were  at  the  time  of  the 
making  of  the  work  subjects  or  citizens  of  a  foreign  country 
to  which  the  Order  relates,  in  like  manner  as  if  the  authors 
were  British  subjects; 
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(o)  In  respect  of  residence  in  a  foreign   country   to   which   the  Appekdix  D. 
Order  relates,   in  like  manner  as  if  such  residence  were  New 

residence  in  New  Zealand;  Zealasd. 

and  thereupon,  subject  to  the  provisions  of  this  Part  of  this  Act  and 
of  the  Order,  this  Act  shall  apply  accordingly: 
Provided  that — 

(a)  Before  making  an  Order  in  Council  under  this  section  in 

respect  of  any  foreign  country  (other  than  a  country  with 
which  His  Majesty  has  entered  into  a  convention  relating 
to  copyright),  the  Governor  shall  be  satisfied  that  that 
foreign  country  has  made  or  has  undertaken  to  make 
such  provisions,  if  any,  as  it  appears  to  the  Governor 
expedient  to  require  for  the  protection  of  works  entitled 
to  copyright  under  the  provisions  of  Part  I.  of  this  Act: 

(b)  The  Order  in  Council  may  provide  that  the  term  of  copy- 

right in  New  Zealand  shall  not  exceed  that  conferred  by 
the  law  of  the  country  to  which  the  Order  relates: 

(c)  The    provisions    of   section    fifty    hereof    (relating    to    the 

delivery  of  copies  of  books  to  the  Eegistrar)  shall  not 
apply  to  works  first  published  in  such  country,  except 
so  far  as  is  provided  by  the  Order: 

(d)  The  Order  in  Council  may  provide  that  the  enjoyment  of 

the  rights  conferred  by  this  Act  shall  be  subject  to  the 
accomplishment  of  such  conditions  and  formalities,  if  any, 
as  may  be  prescribed  by  the  Order: 

(e)  In  applying  the  provisions  of  this  Act  as  to  ownership  of 

copyright,  the  Order  in  Council  may  make  such  modifi- 
cations as  appear  necessary  having  regard  to  the  law  of 
the  foreign  country: 

(f)  In  applying  the  provisions  of  this  Act  as  to  existing  works, 

the  Order  in  Council  may  make  such  modifications  as 
appear  necessary,  and  may  provide  that  nothing  in  those 
provisions  as  so  applied  shall  be  construed  as  reviving 
any  right  of  preventing  the  production  or  importation  of 
any  translation  in  any  case  where  the  right  has  ceased. 
(2.)  An  Order  in  Council  under  this  section  may  extend  to  all 
the  several  countries  named  or  described  therein. 

Part  III. — Copyright  Office. 

34. — (1.)  The   Governor   may   from   time  to   time   appoint  such  Registrar  of 
person  as  he  thinks  fit  to  be  Registrar  of  Copyright,  and  in  like     "P^"^    • 
manner  may  appoint  a  place  to  be  the  Copyright  Office. 

(2.)  The  person  who  at  the  commencement  of  this  Act  holds  the 
office  of  Registrar  under  the  Copyright  Act,  1908,  shall  be  and  act 
as  Registrar  under  this  Act. 
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(3.)  The  place  at  the  commencement  of  this  Act  used  as  the 
Copyright  OfBce  shsull  be  deemed  to  have  been  aj)pointed  under  this 
Act. 

35. — (1.)  The  Grovernor  may  at  any  time  appoint  a  fit  and  proper 
person  to  be  Deputy  Eeg-istrar  to  act  in  the  case  of  the  illness, 
incapacity,  or  absence  of  the  Eegistrar,  or  in  the  case  of  any  vacancy 
in  the  office  of  Eegistrar;  and  v^hile  so  acting  such  Deputy  shall 
have  all  the  powers  and  privileges,  and  shall  perform  all  the  duties, 
and  be  subject  to  the  responsibilities,  of  the  Eegistrar. 

(2.)  The  fact  of  the  Deputy  Eegistrar  acting  as  aforesaid  shall 
be  conclusive  evidence  of  his  authority  so  to  do,  and  no  person  shall 
be  concerned  to  inquire  whether  the  occasion  has  arisen  requiring  or 
authorising  him  so  to  act. 

36.  There  shall  be  a  seal  of  the  Copyright  Office,  and  impres- 
sions thereof  shall  be  judicially  noticed  and  admitted  in  evidence. 

37.  There  shall  be  paid  in  respect  of  application  for  the  regis- 
tration of  copyrights  and  in  respect  of  other  matters  with  relation 
to  copyrights  such  fees  as  may  from  time  to  time  be  prescribed  by 
the  Governor  in  Council,  and  those  fees  shall  be  paid  into  the  Public 
Account  and  form  part  of  the  Consolidated  Fund. 

38.  Eegistration  of  copyright  shall  be  optional,  but  the  special 
remedies  provided  for  by  sections  fifteen,  sixteen,  and  seventeen  of 
this  Act  may  be  taken  advantage  of  only  by  registered  owners. 

39.  The  following  Eegisters  of  Copyright  shall  be  kept  by  the 
Eegistrar  at  the  Copyright  Office:  — 

(a)  The  Eegister  of  Literary  (including  Dramatic  and  Musical) 

Copyright. 

(b)  The  Eegister  of  Fine  Arts  Copyrights. 

40.  The  owner  of  any  copyright  under  this  Act,  or  of  the  sole 
right  to  perform  or  authorise  the  performance  of  any  musical  or 
dramatic  work  in  New  Zealand  or  any  part  thereof,  may  obtain 
registration  of  his  right  in  the  manner  prescribed. 

41.  When  any  person  becomes  entitled  to  any  registered  copy- 
right or  any  other  right  under  this  Act  by  virtue  of  any  assignment 
or  transmission,  or  to  any  interest  therein  by  license,  he  may  obtain 
registration  of  the  assignment,  transmission,  or  license  in  the  manner 
prescribed. 

42.  The  registration  of  any  copyright  Or  other  right  under  this 
Act,  or  of  any  assignment  or  transmission  thereof,  or  of  any  interest- 
therein  by  license,  shall  be  effected  by  entering  in  the  proper  register 
the  prescribed  particulars  relating  to  the  right,  assignment,  trans-'' 
mission,  or  license. 
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43.  In  the  ease  of  au  encyclopsedia,  newspaper,  review,  magazine,  Appendix  f>. 
or  other  periodical  work,  or  a  work  published  in  a  series  of  books  or  New 

parts,  a  single  registration  for  the  whole  work  may  be  made.  .  ^.! '— 

44. — (1.)  No  notice  of  any  trust  (expressed,  implied,  or  construe-  o/work^ '"" 

tive)  shall  be  entered  in  any  Register  of  Copyrights  under  this  Act  or  published 

be  receivable  by  the  Registrar.  '"  "^  ''^"^^• 

(2.)  Subject  to  this  section,  equities  in  respect  of  any  copyright  remstered 
under  this  Act  may  be  enforced  in  the  same  manner  as  equities  in 
respect  of  other  personal  property. 

45.  Every  Register  of  Copyrights  under  this  Act  shall  be  prima  Register  to 
facie  evidence   of   the  particulars  entered  therein ;    and  documents  °^  e-ndence. 
purporting  to  be  copies  of  any  entry  therein  or  extracts  therefrom 
certified  by  the  Registrar  and  sealed  with  the  seal  of  the  Copyright 

Office  shall  be  judicially  noticed  and  admitted  in  evidence  without 
further  proof  or  production  of  the  originals. 

46.  Certified  copies  of  entries  in  any  register  under  this  Act  or  Certified 
of  extracts  therefrom  shall,  on  payment  of  the  prescribed  fee,  be  "op'es. 
given  to  any  person  applying  for  them. 

47.  Each  register  under  this  Act  shall  be  open  to  public  inspec-  Public 
tion  at  all  convenient  times  on  payment  of  the  prescribed  fee.  oTreeisters 

48.  The  Registrar  may,  in  prescribed  cases  and  subject  to  the  Correction 
prescribed  conditions,  amend  or  alter  any  register  under  this  Act  by —  °*  register. 

(a)  Correcting  any  error  in  any  name,  address,  or  particular;  and 

(b)  Entering  any  prescribed  memorandum  or  particular  relating 

to  copyright  or  other  right  under  this  Act. 
49. — (1.)  Subject  to   this  Act  the  Supreme  Court  may,   on  the  Rectification 
application  of  the  Registrar  or  of  any  person  aggrieved,  order  the  "he'^iSurt  ^^ 
rectification  of  any  register  under  this  Act  by — 

(a)  The  making  of  any  entry  wrongly  omitted  to  be  made  in  the 

register;  or 

(b)  The  expunging  of  any  entry  wrongly  made  in  or  remaining 

on  the  register;  or 

(e)  The  correction  of  any  error  or  defect  in  the  register. 

(;2.)  An  appeal  shall  lie  to  the  Court  of  Appeal  from  any  order 
for  the  rectification  of  any  register  made  by  the  Supreme  Court  or  a 
judge  thereof  under  this  section. 

50. — (1.)   Every  person  who  makes  application  for  the  registration  Copies  to  be 
of  a  copyright  in  a  book  shall  deliver  to  the  Registrar  one  copy  of  regil^rkUo". 
the  whole  book,  with  all  maps  and  illustrations  belonging  thereto, 
finished  and  coloured  in  the  same  manner  as  the  best  copies  of  the 
book  are  published,  and  bound,  sewed,  or  stitched  together,  and  on 
the  best  paper  on  which  the  book  is  printed. 

(2.)  Every  person  who  makes  an  application  for  the  registration 
of  the  copyright  in  a  work  of  art  shall  deliver  to  the  Registrar  one 
copy  of  the  work  of  art  or  a  representation  of  it. 
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False  repre- 
sentation to 
registrar. 


Copies  to  be 
delivered  to 
General 
Assembly 
Library. 


Power  to 
make  regu- 
lations. 


(3.)  The  Eegistrar  shall  refuse  to  register  the  copyright  in  any 
book  until  sub-section  one  of  this  section  has  been  complied  with, 
or  the  copyright  in  a  work  of  art  until  sub-section  two  of  this  section 
has  been  complied  with. 

(4.)  Each  copy  or  representation  delivered  to  the  Eegistrar  in 
pursuance  of  this  section  shall  be  retained  at  the  Copyright  Office. 

51.  Every  person  who  wilfully  makes  any  false  statement  or 
representation  to  deceive  the  Eegistrar  or  any  officer  in  the  execution 
of  this  Act,  or  to  procure  or  influence  the  doing  or  omission  of  any- 
thing in  relation  to  this  Act  or  any  matter  thereunder,  is  liable  on 
summary  conviction  to  imprisonment  for  a  term  not  exceeding  two 
years. 

52. — (1.)  The  publisher  of  every  book  which  is  first  published  in 
New  Zealand  after  the  commencement  of  this  Act,  and  in  which 
copyright  subsists  under  this  Act,  shall  within  on*  month  after  the 
publication  deliver  at  his  own  expense  two  copies  of  the  book  to  the 
Librarian  of  the  General  Assembly  Library,  who  shall  give  a  written 
receipt  for  them.  ^ 

(2.)  The  copies  delivered  to  the  Librarian  of  the  General  Assembly 
Library  shall  be  copies  of  the  whole  book,  with  all  maps  and  illus- 
trations belonging  thereto,  finished  and  coloured  in  the  same  manner 
as  the  best  copies  of  the  book  are  published,  and  bound,  sewed,  or 
stitched  together,  and  on  the  best  paper  on  which  the  book  is  printed. 

(3.)  If  a  publisher  fails  to  comply  with  this  section  he  shall  be 
liable  on  summary  conviction  to  a  fine  not  exceeding  five  pounds  and 
the  value  of  the  copies. 

(4.)  For  the  purpose  of  this  section  the  expression  "  book  '"  in- 
cludes every  part  or  division  of  a  book,  pamphlet,  sheet  of  letter- 
press, map,  plan,  chart,  or  table,  but  shall  not  include  any  second  or 
subsequent  edition  of  a  book  unless  that  edition  contains  additions 
or  alterations  either  in  the  letterpress  or  in  the  maps,  prints,  or 
other  engi'avings  belonging  thereto. 

53.  The  Governor  in  Council  may  make  regulations,  not  incon- 
sistent with  this  Act,  prescribing  all  matters  which  by  this  Act 
are  required  or  permitted  to  be  prescribed,  or  which  are  necessary  or 
convenient  to  be  prescribed,  for  giving  effect  to  this  Act  or  for  the 
conduct  of  any  business  relating  to'  the  Copyright  Office. 

54. — (1.)  The  Copyright  Act,  1908,  and  section  one  hundred  and 
thirty-two  of  the  Patents,  Designs,  and  Trade  Marks  Act,  1911, 
are  hereby  repealed. 

(2.)  The  Imperial  enactments  inferred  to  in  the  Second  Schedule 
hereto  shall,  as  from  the  commencement  of  this  Act,  cease  to  have 
any  force  or  effect  in  New  Zealand. 
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SCHEDULES. 

FIRST  SCHEDULE. 
Existing  Rights. 


Appendix  D. 

New- 
Zealand. 

Schedules. 


Existing  Right. 


Substituted  Right. 


(a)  In  the  case  of  Works  other  than  Dramatic  and  Musical  Works. 
Copyrig-ht   j  Copyright  as  defined  by  this  Act  (a). 

(b)  In  the  case  of  Musical  and  Dramatic  Works. 
Both  copyright  and  performing  right . .     Copyright  as  defined  by  this  Act  (a) . 


Copyright,  but  not  performing  right 


Performing  right,  but  not  copyright 


Copyright  as  defined  by  this  Act,  except 
the  sole  right  to  perform  or  authorise 
the  performance  of  the  work  or  any 
substantial  part  thereof  in  public. 

The  sole  right  to  perform  or  authorise 
the  performance  of  the  work  in  public, 
but  none  of  the  other  rights  comprised 
in  copyright  as  defined  by  this  Act. 


For  the  purposes  of  this  Schedule  the  following  expressions,  where  used  in 
the  fii'st  column  thereof,  have  the  following  meanings: — 

''  Copyright,"  in  the  case  of  a  work  which  according  to  the  law  in  force 
immediately  before  the  commencement  of  this  Act  has  not  been  published 
before  that  date,  and  statutory  copyright  wherein  depends  on  publica- 
tion, includes  the  right  at  common  law,  if  any,  to  restrain  publication  or 
other  dealing  with  the  work: 

"  Performing  right,"  in  the  case  of  a  work  which  has  not  been  performed  in 
public  before  the  commencement  of  this  Act,  includes  the  right  at  'common 
law,  if  any,  to  restrain  the  performance  thereof  in  public. 


SECOND  SCHEDULE. 

Imperial  Enactments. 

8  Geo.  11.  u.  13.— The  Engraving  Copyright  Act,  1734. 
7  Geo.  III.  0.  38.— The  Engraving  Copyright  Act,  1767. 
17  Geo.  111.  c.  57.— The  Prints  Copyright  Act,  1777. 
54  Geo.  III.  c.  56.— The  Sculpture  Copyright  Act,  1814. 
3  &  4  Will.  IV.  c.  15.— The  Dramatic  Co^gyright  Act,  1833. 

5  &  6  Will.  IV.  c.  65.— The  Lectures  Copyright  Act,  1835. 

6  &  7  Will.  IV.  u.  39.— The  Prints  and  Engravings  Copyright  Act,  1836. 
5  &  6  Vict.  c.  45.— The  Copyright  Act,  1842. 

7  &  8  Viet.  e.  12.— The  International  Copyright  Act,  1844. 
10  &  11  Vict.  c.  95.— The  Colonial  Copyright  Act,  1847. 

(ft)  In  the  case  of  an  essay,  article,  or  portion  forming  part  of  and  first 
published  in  a  review,  magazine,  or  other  periodical  or  work  of  a  like  nature, 
the  right  shall  be  subject  to  any  right  of  publishing  the  essay,  article,  or  portion 
in  a  separate  form  to  which  the  author  is  entitled  at  the  commencement  of  this 
Act  or  would,  if  this  Act  had  not  been  passed,  have  become  entitled  under 
sect.  18  of  the  Imperial  Copyright  Act,  1842. 
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15  &  16  Vict. 

25  &  26  Viet. 

38  &  39  Vict. 

39  &  40  Vict. 


45  ii  46  Vict. 
49  &  50  Vict. 
51  &  52  Vict. 


12. — The  International  Copyright  Act,  1852. 

68.— The  Fine  Arts  Copyright  Act,  1862. 

12. — ^The  International  Copyright  Act,  1875. 

36. — The    Customs     Consolidation    Act,   1876:    Section   152 

(prohibiting   the   importation  of   foreign  reprints  of 

books  under  copyright). 
40. — The  Copyright  (Musical  Compositions)  ^ct,  1882. 
33.— The  International  Copyright  Act,  1886. 
17. — The  Copyright  (Musical  Compositions)  Act,  1888. 


United  States. 


Exclusive 
right  to  print, 
publish  and 
Tend. 

Exclusive 
right  to 
translate, 
dramatize, 
arrange  and 
adapt,  &c. 

Exclusive 
right  to 
deliver 
lectures, 
sermons,  &c. 

To  represent 
dramatic 
works,  or 
make  record, 
or  exhibit  or 
perform,  &o. 


To  perform 
music  and 
make  arrange- 
ment, setting, 
or  record. 


OOPYEIGHT  ACT,  1909,  as  amended  by  THE  COPYEIGHT 
ACTS,  1912  AND  1914. 

An  Act  to  Amend  amd  ConsoKdate  the  Acts  respecting  Copyright. 

[March  4,  1909. 

Be  it  enacted  by  tlie  Senate  and  House  of  Kepresentatives  of  the 
United  States  of  America  in  Congress  assembled.  That  any  person 
entitled  thereto,  upon  complying  with  the  provisions  of  this  Act, 
shall  have  the  exclusive  right: 

(a)  To  print,  reprint,  publish,,  copy  and  vend  the  copyrighted 
work; 

(b)  To  translate  the  copyrighted  work  into  other  languages  or 
dialects,  or  make  any  other  version  thereof,  if  it  be  a  literary  work; 
to  dramatize  it  if  it  be  a  non-dramatic  work;  to  convert  it  into  a 
novel  or  other  non-dramatic  work  if  it  be  a  drama;  to  arrange  or 
adapt  it  if  it  be  a  musical  work;  to  complete,  execute,  and  finish 
it  if  it  be  a  model  or  design  for  a  work  of  axt; 

(c)  To  deliver  or  authorise  the  delivery  of  the  copyrighted  work 
in  public  for  profit  if  it  be  a  lecture,  sermon,  address,  or  similar 
production; 

(d)  To  perform  or  represent  the  copyrighted  work  publicly  if  it 
be  a  drama  or,  if  it  be  a  dramatic  work  and  not  reproduced  in  copies 
for  sale,  to  vend  any  manuscript  or  any  record  whatsoever  thereof; 
to  make  or  to  procure  the  making  of  any  transcription  or  record 
thereof  by  or  from  which,  in  whole  or  in  part,  it  may  in  any  manner 
or  by  any  method  be  exhibited,  performed,  represented,  produced, 
or  reproduced;  and  to  exhibit,  perform,  represent,  produce,  or  re- 
produce it  in  any  manner  or  by  any  method  whatsoever; 

(e)  To  perform  the  copyrighted  work  publicly  for  profit  if  it  be 
a  musical  composition  and  for  the  purpose  of  public  performance 
for  profit;  and  for  the  purposes  set  forth  in  sub-section  (a)  hereof, 
to  make  any  arrangement  or  sotting  of  it  Of  of  the  melody  of  it  in 
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any  system  of  notation  or  any  form  of  record  in  which  the  thought  Appendix  D. 

of  an  author  may  be  recorded  and  from  which  it  may  be  read  or       United 

States 
reproduced:    Provided,  That  the  pirovisions  of  this  Act,  so  far  as 


they  secure  copyright  controlling  the  parts  of  instruments  serving  -A-ctnot 
to  reproduce  mechanically  the  musical  work,  shall  include  only  com-  „    .   , 
positions  published  and  copyrighted  after  this  Act  goes  into  effect,  foreign 
and  shall  not  include  the  works  of  a  foreign  author  or  composer  8."™or. 
unless  the  foreign  State  or  nation  of  which  such  author  or  composer 
is  a  citizen  or  siibjeot  griants,  either  by  treaty,  convention,  agreement, 
or  law,  to  citizens  of  the  United  States  similar  rights :  And  provided 
further,  and  as  a  condition  of  extending  the  copyright  control  to 
such    mechanical    reproductions.    That    whenever    the    owner   of   a  Control  of 
musical  copyright  has  used  or  permitted  or  knowingly  acquiesced  in  ">eoh^ioal 
the  use  of  the  copyrighted  work  uponthe  parts  of  instruments  serving  production, 
to  reproduce  mechanically  the  musical  work,  any  other  person  may 
make  similar  use  of  the  copyrighted  work  upon  the  payment  to  the  Royalty  for 
copyright  proprietor  of  a  royalty  of  two  cents  on  each  such  part  "^®     "T^ft 
manufactured,   to   be   paid  by  the  manufacturer  thereof;    and  the 
copyright  proprietor  may  require,  and  if  so  the  manufacturer  shall 
furnish,  a  report  under  oath  on  the  twentieth  day  of  each  month  on 
the  number  of  parts  of  instruments  manufactured  during  the  pre- 
vious month  serving  to  reproduce  mechanically  said  musical  work, 
and  royalties  shall  be  due  on  the  parts  manufactured  during  any 
month  upon  the  twentieth  of  the  next  succeeding  month.     The  pay- 
ment of  the  royalty  provided  for  by  this  section  shall  free  the  articles 
or  devices  for  which  such  royalty  has  been  paid  from  further  oon- 
tribution  to  the  copyright  except  in  case  of  public  performance  for 
profit:  And  provided  further.  That  it  shall  be  the  duty  of  the  copy-  Notice  of  use 
right   owner,   if  he  uses  the   musical  composition  himself  for  the  °  '"'^^'^  °^ 
manufacture  of  parfs  of  instruments  serving  to  reproduce  mechani-  Ljcg^ge  ^^  ^^ 
callv  the  musical  work,   or  licenses  others  to  do  so,  to  file  notice  music  on 
thereof,  accompanied  by  a  recording  fee,  in  the  copyright  ofiice,  and  ''^'='"^'^^- 
any  failure  to  file  such  notice  shall  be  a  complete  defence  to  any  suit, 
action,  or  proceeding  for  any  infringement  of  such  copyright. 

In  case  of  the  failure  of  such  manufacturer  to  pay  to  the  copyright  Failure  to 
proprietor  within  thirty  days  after  demand  in  writing  the  full  sum  P''^  royalties, 
of  royalties  due  at  said  rate  at  the  date  of  such  demand  the  Court 
mav  award  taxable  costs  to  the  plaintifi  and  a  i-easonable  oounsel 
fee,  and  the  Court  may,  in  its  discretion,  enter  judgment  therein  for 
any  sum  in  addition  over  the  amount  found  to  be  due  as  royalty 
in  accordance  with  the  terms  of  this  Act,  not  exceeding  three  times 
such  amount. 

The   reproduction  or  rendition   of  a  musical  composition  by  or  Reproduction 
upon  coin-operated  machines  shall  not  be  deemed  a  public  perform-  °oi"opgr°^g^ 
anoe  for  profit  unless  a  fee  is  charged  for  admission  to  the  place  machines, 
where  such  reproduction  or  rendition  occurs. 
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Right  at 
common  law 
or  in  equity. 

Component 
parts  of 
copyrightable 
work. 

Composite 
works  or 
periodicals. 


Works 
protected. 

Classification 
of  copyright 
works. 

Books, 

composite, 

cyolopsedic 

works ; 

directories, 

gazetteers, 

&c. 


Classification 
does  not  limit 
copyright. 


Compilations, 
abridgments, 
dramatiza- 
tions, trans- 
lations, new 
editions. 


Subsisting 
copyright  not 
affected. 


2.  That  nothing  in  this  Act  shall  be  construed  to  annul  or  limit 
the  right  of  the  author  or  proprietor  of  an  unpublished  work,  at 
common  law  or  in  equity,  to  prevent  the  copying,  publication,  or 
use  of  such  unpublished  work  without  his  consent,  and  to  obtain 
dama/ges  therefor. 

3.  That  the  oopyright  provided  by  this  Act  shall  protect  all  the 
copyrightable  component  parts  of  the  work  copyrighted,  and  all 
matter  therein  in  which  oopyright  is  already  subsisting,  but  without 
e.xtending  the  duration  or  scope  of  such  oopyright.  The  copyright 
upon  composite  works  or  periodicals  shall  give  to  the  proprietor 
thereof  all  the  rights  in  respect  thereto  which  he  would  have  if  each 
part  were  individhiall^v  copyrighted  under  this  Act. 

4.  That  the  works  for  which  copyright  may  be  secured  under  this 
Act  shall  include  all  the  writings  of  an  author. 

5.  That  the  application  for  registration  shall  specify  to  which  of 
the  following  classes  the  work  in  which  oopyright  is  claimed  belongs: 

(a)  Books,  including  composite  and  cyckipsedic  works,  directories, 
gazetteers,  and  other  compilations; 

(b)  Periodicals,  including  newspapers; 

(c)  Lectures,  sermons,  addresses,  jDrepared  for  oral  delivery; 

(d)  Dramatic  or  dramatico -musical  compositions; 

(e)  Musical  compositions; 

(f)  Maps;  . 

(g)  Works  of  art;  models  or  designs  for  works  of  art; 
(h)  Reproductions  of  a  work  of  art; 

(i)  Drawings  or  plastic  works  of  a  scientific  or  technical  character; 

(j)  Photographs; 

(k)  Prints  and  piotorial  illustrations; 

(1)  Motion-picture  photo-plays ; 

(m)  Motion-pictures,  other  than  photo-plays  (a)  ; 

Provided,  nevertheless,  That  the  above  specifications  shall  not  be 
held  to  limit  the  subject-matter  of  copyright  as  defined  in  section 
four  of  this  Act,  nor  shall  any  error  in  classification  invalidate  or 
impair  the  oopyright  protection  secured  under  this  Act. 

6.  That  compilations  or  abridgments,  adaptations,  arrangements, 
dramatizations,  translations,  or  other  versions  of  works  in  the  public 
domain,  or  of  copyrighted  works  when  produced  with  the  consent  of 
the  proprietor  of  the  oopyright  in  such  works,  or  works  republished 
with  new  matter,  shall  be  regarded  as  new  works  subject  to  copyright 
under  the  provisions  of  this  Act;  but  the  publication  of  any  such 
new  works  shall  not  affect  the  force  or  validity  of  any  subsisting 
oopyright  upon  the  matter  employed  or  any  part  thereof,  or  be  con- 
strued to  imply  an  exclusive  right  to  such  use  of  the  original  works, 
or  to  secure  or  extend  oopyright  in  such  original  works. 


(a)  (1)  and  (m)  were  added  by  the  Act  of  1912. 
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7.  That  no  oopyriglit  shall  subsist  in  the  original  text  of  any  work  Appendlx  D. 
which  is  in  the  public  domain,  or  in  any  work  which  was  published        United 

in  this  country  or  any  foreign  country  prior  to  the  going  into  effect  ! 

of  this  Act  and  has  not  been  already  copyrighted  in  the  United  Not  subject- 
States,  or  in  any  publication  of  the  United  States  Government,  or  copyright: 
any  reprint,  in  whole  or  in  part,  thereof:  Provided,  however.  That  works  in  pub- 
the  publication  or  republication  by  the  Govern\nent,  either  separately  government 
or  in  a  public  document,  of  any  material  in  which  copyright  is  sub-  puWications. 
sisting  shall  not  be  taken  to  cause  any  abridgment  or  annulment  of 

the  copyright  or  to  authorise  any  use  or  appropriation  of  such  copy- 
right material  without  the  consent  of  the  copyright  proprietor. 

8.  That  the  author  or  proprietor  of  any  work  made  the  subject  of  Copyright  to 
copyright  by  this  Act,  or  his  executors,  administrators,  or  assigns,  ^"^etor  for^'^"' 
shall  have  copyright  for  such  work  under  the  conditions  and  for  the  terms  specified 
terms  specified  in  this  Act:  Provided,  however.  That  the  copyright  ™  ■*•<''■ 
secured  by  this  Act  shall  extend  to  the  work  of  an  author  or  pro-  authors -who 
prietor  who  is  a  citizen  or  siibjeot  of  a  foreign  State  or  nation,  only:   may  secure 

(a)  When  an  alien  author  or  proprietor  shall  be  domiciled  within  p°oJ'e'otion 

the  United  States  at  the  time  of  the  first  publication  of  his  work ;  or  ^Ue„  authors 

(b)'  When  the  foreign  State  or  aation  of  which  such  author  or  domiciled 
proprietor  is  a  citizen  or  subject  grants,  either  by  treaty,  convention,  '    ' 

agreement,  or  law,  to  citizens  of  the  United  States  the  benefit  of  ^fhen  citizens 

copyright  on  substantially  the  same  basis  as  to  its  own  citizens,  or  of  ooimtries 

copyright  protection  sub'sitantially  equal  to  the  protection  secured  to  feciprocal 

such   foreign   author  under  this  Act  or  by  treaty;    or  when  such  rights, 

foreign  State  or  nation  is  a  party  to  an  international  agreement  International 

which  provides  for  reciprocity  in  the  granting  of  copyright,  by  the  ° 
terms  of  which  agreement  the  United  States  may,  at  its  pleasure, 
become  a  party  thereto. 

The  existence  of  the  reciprocal  conditions  aforesaid  shall  be  deter-  Presidential 

mined  by  the  President  of  the  United  States,  by  proclamation  made  proclamation, 
from  time  to  time,  as  the  purposes  of  this  Act  may  require. 

9.  That  any  person  entitled  thereto  by  this  Act  may  secure  copy-  Publication 

riffht  for  his  work  by  publication  thereof  with  the  notice  of  copyright  1^}}}  fotice 

-11  •         T    M  ^        £n      3  J.  1  initiates 

required  by  this  Act;   and  such  notice  shall  be  attixeci  to  each  copy  copyright. 

thereof  published  or  offered  for  sale  in  the  United  States  by  authority 

of  the  copyright  proprietor,  except  in  the  case  of  books  seeking  ad 

interim  protection  under  section  twenty -one  of  this  Act. 

10.  That  such  person  may  obtain  registration  of  his  claim  to  copy-  Registra,tion 
right  by  complying  with  the  provisions  of  this  Act,  including  the  o*«opy"glit- 
deposit  of  copies,  and  upon  such  Compliance  the  register  of  copy- 
rights shall  issue  to  him  the  certificate  provided  for  in  section  fifty-  Copyright 

8  ■  certificate, 

five  of  this  Act. 

11.  That  copyright  may  also  be  had  of  the  works  of  an  a,uthor  of  Copyright 
which  copies  are  not  reproduced  for  sale,  by  the  deposit,  with  claim  unpublished 


ro4 


APPENDIX  D. 


Al'PRNDlX   D. 

United 
States. 


■works : 
lecturee, 
dramas, 
music,  &c. 


Deposit  of 
copies  after 
publication. 


Two  complete 
copies  of 
best  edition. 


Periodical 
contributions. 

Work  not 
reproduced 
in  copies 
for  sale. 


No  action  for 
infringement 
until  deposit 
of  copies. 


Failure  to 
deposit  copies. 

Register  of 
copyrights 
may  demand 
copies. 

Failure  to 
deposit  on 
demand. 


of  copyright,  of  one  oomplete  copy  of  such  work  if  it  be  a  lecture 
or  similai-  production  or  a  dramatic,  musical,  or  dramatico-musical 
oompositiou;  of  a  title  and  description,  with  one  print  taken  from 
each  scene  ot  act,  if  the  work  be  a  motion  picture  photo-play ;  of  a 
photographic  print  if  the  work  bo  a  photograph;  of  a  title  and 
description,  unth  not  less  tham  two  prints  taken  from  dif]erent  sec- 
tions of  a  complete  motion  picture,  if  the  idork  be  a  motion  picture 
other  than  a  photo-play ;  or  of  a  photograph  or  other  identifying 
reproduction  thereof  if  it  be  a  work  of  art  or  a  plastic  work  or 
drawing.  But  the  privilege  of  registration  of  topyright  secured 
hereunder  shall  not  exempt  the  copyright  pixiprietor  from  the  deposit 
of  copies  under  sootione  twelve  and  thirteen  of  this  Act  where  the 
work  is  later  reproduced  in  copies  for  sale  (&). 

12-  That  after  copyright  has  been  secured  by  publication  of  the 
work  with  the  notice  of  copyright  as  provided  in  section  nine  of 
this  Act,  there  shall  be  promptly  deposited  in  the  copyright  office 
or  in  the  mail  addressed  to  the  register  of  copyrights,  Washington, 
District  of  Columbia,  two  oomplete  copies  of  the  best  edition  thereof 
then  published,  or  if  the  work  is  by  an  author  who  is  a  citizen  or 
subject  of  a  foreign  State  or  natkm>  and  has  been  published  in  a 
foreign  country,  one  complete  copy  of  the  best  edition  then  pub- 
lished in  such  foreign  country  {c),  which  copies  or  copy,  if  the  work 
be  a  book  or  periodical,  shall  have  been  produced  in  acoordanoe 
with  the  manufacturing  piro visions  specified  in  section  fifteen  of  this 
Act;  or  if  such  work  be  a  contribution  to  a  periodical,  for  which  con- 
tribution special  registration  is  requested,  one  copy  of  the  issue  or 
issues  containing  such  contribution;  or  if  the  work  is  not  reproduced 
in  copies  for  sale,  there  shall  be-  deposited  the  copy,  print,  photo- 
graph, or  other  identifying  reproduction  provided  by  section  eleven 
of  this  Act,  such  copies  or  copy,  print,  photograph,  or  otlier  repro- 
duction to  be  accompanied  in  each  case  by  a  claim  of  copyright. 
No  action  or  proceeding  shall  be  maintained  for  infringement  of 
copyright  in  any  work  until  the  provisions  of  this  Act  with  respect 
to  the  deposit'  of  copies  and  regLstration  of  such  work  shall  have 
been  complied  with. 

13.  That  should  the  copies  called  for  by  section  twelve  of  this  Act 
not  bo  promptly  deposited  as  herein  provided,  the  register  of  copy- 
rights may  at  any  time  after  the  publication  of  the  work,  upon 
actual  notice,  require  the  proprietor  of  the  copyright  to  deposit  them, 
and  after  the  said  demand  shall  have  been -made,  in  default  of  the 
deposit  of  copies  of  the  work  within  three  months  from  any  part  of 
the  United  States,  except  an  outlying  territorial  possession  of  the 
United  States,  or  within  six  montlis  fi'om  any  outlying  territorial 


(6)  The  words  in  italics  indicate  alteraitioms  made  by  the  Act  of  1912, 
(e)  The  word£  in  itaUos  were  inserted  by  the  Act  of  191,4:, 


COLONIAL  AxXD  FOREIGN  STATUTES,  ORDERS  AND  REGULATIONS.  705 

piossession  of  the  United  States,  or  from  any  foreign  country,  the  Appendix  D. 
proprietor  of  the  copyright  shall  be  liable  to  a  fine  of  one  himdred        United 
dollars  and  to  pay  to  the  Library  of  Congress  twice  the  amount  of  _^i!^!!!_ 
the  retail  price  of  the  be^t  edition  of  the  worli,  and  the  copyright  Fi°e  |ioo  and 
shall  become  void.  retail  price  of 

•  two  copies, 

14.  That  the  postmaster  to  whom  are  delivered  the  articles  de-  rorfeHure°"f 
posited  as  provided  in  sections  eleven  and  twelve  of  this  Act  shall,  copyright, 
if  requested,  give  a  receipt  therefor  and  shall  mail  them  to  their  Postmaster's 
destination  without  cost  to  the  copyright  claimant.  "'^"^'P*' 

15.  That  of  the  printed  book  or  periodical  specified  in  section  five,  Printed  from 
sub-sections  (a)  and  (b)  of  this  Act,  except  the  original  text  of  a  ^"^hin  the 
book   of   foreign   origin   in   a   language   or  languages   other  than  United  States, 
Enghsh,  the  text  of  all  copies  accorded  protection  under  this  Act,  Book  in 
except  as  below  provided,  shall  be  printed  from  type  set  within  the  i°^t!ua  e 
limits  of  the  United  States,  either  by  hand  or  by  the  aid  of  any  ex^fpt^ed^ 
kind  of  type-setting  machine,  or  from  plates  made  within  the  limits 

of  the  United  States  from  type  set  therein,  or,  if  the  text  be  pro- 
duced by  lithographic  process,  or  photo-engraving  process,  then  by '  Lithographic 
a  pTOoees  wholly  perfbrmed  within  the  limits  of  the  United  States,  "^  ^^°*'.°' 
and  the  printing  of  the  text  and  binding  of  the  said  book  shall  be'  procTs™^ 
performed  within  the  limits  of  tlie  United  States;   which  require-  Printing  and 
ments  shall  extend  also  to  the  illustrations  within  a  book  consisting  ^00^'"^°^*''^ 
of  printed  text  and  illustrations  produced  by  lithographic  process,  illustrations 
or  photo-engraving  process,   and  also    to    separate  lithographs  or  in  a  book, 
photo-engi-avings,  except  Avhere  in  either  case  the  subjects  repre-  Separate 
sented  are  located  in  a  foreign   country  and  illustrate  a  scientific  and°|hoto-^ 
work  or  repa-ocluoe  a  work  of  art;  but  they  shall  not  apply  to  works  engravings, 
in  raised  oharacter.s  for  the  use  of  the  blind,  or  to  books  of  foreign  Books  for 
origin  in  a  language  or  lang-uages  other  than  English,  or  to  books  excepted 
published  abroad  in  the  English  languag'-e  seeking  ad  interim  pro-  Books  in 
tection  under  this  Act.  foreign 

languages 
16.  That  in  the  case  of  the  book  the  copies  so  deposited  shall  be  excepted. 

accompanied  by  an  affidavit,  under  the  official  seal  of  any  officer  Affidavit  of 
authorised  to  administer  oaths  within  the  United  States,  duly  made  mm^Saoture 
by  the  person  claiming  oopj^right  or  by  his  duly  authorised  agent 
or  representative  residing  in  the  United  States,  or  by  the  printer 
who  has  printed  the  book,  setting  forth  that  the  copies  deposited' 
have  been  printed  from  type  set  within  the  limits  of  the  United 
States  or  from  plates  made  within  the  limits  of  the  United  States 
from  type  set  therein;   or,  if  the  text  be  produced  by  lithogiraphia 
process,  or  photo -engTaving  process,  tliat  such  process  was  wholly 
performed  within  the  limits    of    the  United  States,  and  that  tlie 
printing  of  the  text  and  binding  of  the  said  book  have  also  been  Printing  and 
performed  within  the  limits  of  the  United  States.     Such  affidavit  book°^°**^ 
shall  state  also  the  place  where  and  the  establishment  or  establish- 
c.  45 
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United 
States. 

Establiah- 
meut  where 
printiag  was 
done. 

Date  of 
publication. 

False  affi- 
davit, a  mii5- 
demeanoT ; 
fine,  $1,000 
and  forfeiture 
of  copyright. 

Uotice  of 
copyright. 


Notice  on 
maps,  copies 
of  works  of 
art,  photo- 
graphs, and 
prints. 

Notice  on 
accessible 
portion. 

Notice  on 
existing  copy- 
right works. 


Notice  of 
copyright  on 
book. 

On  periodical. 


One  notice  in 
each  volume 
or  periodical. 

Omission  of 
notice  by  acci- 
dent or 
mistake. 


Inn6ceut 
ififringement. 


ments  in  which  such  type  was  set  or  plates  were  made  or  lithographic 
process,  or  photo-engraving-  process  or  printing  and  binding  were 
performed  and  the  date  of  the  completion  of  the  printing  of-  the 
book  or  the  date  of  publication. 

17.  That  any  person  who,  for  the  purpose  of  obtaining  registra- 
tion of  a  claim  to  copyright,  shall  knowingly  make  a  false  affidavit 
as  to  his  having  complied  with  the  above  conditions  .shall  bo  deemed 
guilty  of  a  misdemeanour,  and  upon  conviction  thereof  shall  be 
punished  by  a  fine  of  not  more  than  one  thousand  dollars,  and  all 
of  his  rights  and  privileges  under  said  copyright  shall  thereafter 
be  forfeited. 

18.  That  the  notice  of  copyright  required  by  section  nine  of  this 
Act  shall  consist  either  of  the  word  "  Copyright "  or  the  abbrevia- 
tion "Oopr.,"  accompanied  by  the  name  of  the  copyright  proprietor, 
and  if  the  work  be  a  printed  literary,  musical,  or  dramatic  work,  the 
notice  shall  include  lalso  the  year  in  which  the  copyright  was  secured 
by  publication.  In  the  case,  however,  of  copies  of  works  specified 
in  sub-sections  (f)  to  (k),  inclusive,  of  section  five  of  this  Act,  the 
notice  may  consist  of  the  letter  C  inclosed  within  a  circle,  thus:  (c) 
accompanied  by  the  initials,  monogram,  mark,  or  symbol  of  the 
copyright  proprietor:  Provided,  That  on  some  accessible  portion  of 
such  copies  or  of  the  margin,  back,  permanent  base,  or  pedestal,  or 
of  the  substance  on  whicli  sueli  copies  shall  be  mounted,  his  name 
shall  appear.  But  in  the  cas;e  of  works  in  which  copyright  is  sub- 
sisting when  this  Act  shall  go  into  eifeot,  the  notice  of  copyright  may 
be  either  in  one  of  the  forms  prescribed  herein  or  in  one  of  those 
prescidbed  by  the  Act  of  June  eighteenth,  eighteen  hundred  and 
seventy-four  (d). 

19.  That  the  notice  of  copyright  shall  be  applied,  in  Hie  case  of 
a  book  or  other  printed  publication,  upon  its  title-page  or  the  page 
immediately  following,  or  if  a  periodical  either  upon  the  title-page 
or  upon  the  first  page  of  text  of  each  separate  number  or  under  the 
title  heading',  or  if  a  musical  work  either  upon  its  title-page  or  the 
first  ]3ago  of  music:  Provided,  That  one  notice  of  copyright  in  each 
volume  or  in  each  nunxber  of  a  newspaper  or  periodical  published 
shall  suffice. 

20.  That  where  the  copyright  proprietor  lias  sought  to  comply 
with  the  provisions  of  this  Act  with  respect  to  notice,  the  omission 
by  accident  or  mistake  of  the  prescribed  notice  from  a  particular 
copy  or  copies  shall  not  invalidate  the  copyright  or  prevent  recovery 
for  infringement  against  any  person  who,  after  actual  notice  of  the 
copyright,  begins  an  midertaking  to  infringe  it,  but  shall  prevent 
the  recovery  of  damages  against  an  innocent  infringer  who  has  been 
misled  by  the  omission  of  the  notice;  and  in  a  suit  for  infringement 


(d)  ScG  note  at  foot  of  the  Act,  post,  p.  718. 
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no   permanent  injmiotion  shall  be  had  unless  the  cxjpyright  pro-  Appendix  D. 
priebor  shall   reimburse    to    the  innocent  infringer  his  reasonable        United 

outlay  innorontly  incurred  if  the  Court,  in  its  discretion,  shall  so  '- — 

direct. 

21.  That  in  the  case  of  a  book  published  abroad  in  the  English  Book  pub- 
lang-uago  before  publication  in  this  countiy,  the  deposit  in  the  copy-  in  the  Enolish 
right  offifo,  not  later  than  thirty  days  after  its  publication  abroad,   lang-ua^e.. 

of  one  complete  copy  of  the  foreign  edition,  A\'ith  a  request  for  the 
reservation  of  the  copyright  and  a  statement  of  the  name  and 
nationality  of  the  author  and  of  the  copyright  proprietor  and  of  the 
date  oE  publication  of  the  said  book,  shall  secure  to  the  author  or 
proprietor  an  ad  interimi  copyright,  which  shall  ha^e  all  the  force  Ad  intenm 
and  effect  given  to  copyright  by  this  Act,  and  shall  endure  until  the  th^^y  davs"' 
expiration  of  thirty  days  after  such  deposit  in  the  copyright  office. 

22.  That  whenever  within  the  period  of  such  ad  interim  protec-  Extension  to 
tion  an  authorised  edition  of  such  book  shall  be  published  within 

the  United  States,  in  accordance  with  the  manufacturing  provisions 
specified  in  section  fifteen  of  this  Act,  and  whenever  the  provisions  Deposit  of 
of  this  Act  as  to  deposit  of  copies,  registration,  filing  of  affidavit,  and  of^tffidavH  ^ 
the  printing  of  the  copyright  notice  shall  have  been  duly  complied 
with,  the  copyright  shall  be  extended  to  endure  in  such  book  for  the 
full  term  elsewhere  provided  in  this  Act. 

23.  That    the    copyright  secured  by  this   Act  shall  endure  for  Duration  of 

twenty-eight  years  from  the  date  of  first  publication,  whether  the  .first  term 

copyrighted   work    bears   the   author's   true   name   or  is  published  twenty-eight 

anonvmo,usly  or  under  an   assumed  name:    Provided,  That  in  the  y®*^"^^- 

■   „  ,.  ,  „  •    T     1  1  J-  Posthumous 

case  oi  any  posthumous  work  or  ot  any  periodical,  cyolopsedic,  or  -works, 

other   composite   work  upon   which    the    copyright  was  originally  periodicals, 
secured  by  the  proprietor  thereof,  or  of  any  work  copyrighted  by  a  composite 
corporate  body  ("otherwise  than  as  assignee  or  licensee  of  the  in-  ■works, 
dividual  author)  or  by  an  employer  for  whom  such  work  is  made  for 
hire,  the  proprietor  of  such  copyright  shall  be  entitled  to  a  renewal 
and  extension  of  the  copyright  in  suoh  work  for  the  further  term  of  Renewal  term 
twenty-eight  years  when  application  for  such  renewal  and  extension  y^ars.''"*'^ 
shall  have  been  made  to  the  copyright  office  and  duly  registered 
therein  within  one  year  prior  to  the  expimtion  of  the  original  term 
of  copyright:  And  provided  further,  That  in  the  case  of  any  other  Other  copy- 
copyrighted  work,  including  a  contribution  by  an  individual  author  ^f^J^g^^fi^g^. 
to  a  periodical  or  to  a  cyclopaedic  or  other  composite  work  when  such  term  twenty- 
contribution  has  been  separately  registered,  the  author  of  such  work,  ^^S^^  y^^rs. 
if  still  living,  or  the  widow,  widower,  or  children  of  the  author,  if  ^^"^''^teig™ 
the   author   be   not  living,  or  if  such  author,  widow,  widower,  or  years ;  to 
children  be  not  living,  then  the  autlior's  executors,  or  in  the  absence  ^^1°^'  ^^^-^^ 
of  a  vnW,  his  next  of  kin  shall  be  entitled  to  a  renewal  and  extension  ren,  heirs  or 
of  the  coiiyright  in  such  work  for  a  further  term  of  twenty -eight  next  of  km. 

45  (2) 
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Notice  that 
renewal  term 
is  desired. 

Copyright 
ends  in 
twenty- eight 
years  unless 
renewed. 

Extension  of 

subsisting 

copyrights. 


Proprietor  en- 
titled to 
renewal  for 
composite 
work. 
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application. 


Infringement 
of  copyright. 


Injunction. 
Damages. 


Proving  sales. 


Newspaper 
reproduction 
of  photo- 
graph : 
recovery, 
|;50-|200. 

Infringement 

by  motion 

pictures : 

Undramatized 

or  non- 

dramatic 

work, 

maximum 

damages, 

$100. 


years  when  applloation  for  such  renewal  and  extension  shall  have 
been  made  to  the  copyright  office  and  doily  registered  therein  within 
one  year  prior  to  the  expiration  of  the  original  term  of  copyright: 
And  provided  further,  That  in  default  of  the  registration  of  such 
application  for  renewal  and  extension,  the  copyright  in  any  work 
shall  determine  at  the  expiration  of  twenty-eight  years  from  first 
publication. 

24.  That  the  copyright  subsisting  in  any  work  at  the  time  when 
this  Act  goes  into  effect  may,  at  the  expiration  of  the  term  provided 
for  under  existing  law,  be  renewed  and  extended  by  the  author  of 
such  work  if  still  living,  or  the  widow,  widower,  or  children  of  the 
author,  if  the  author  be  not  living,  or  if  such  author,  widow,  widower, 
or  children  be  not  living,  then  by  the  author's  executors,  or  in  the 
absence  of  a  will,  his  next  of  kin,  for  a  further  period  such  that  the 
entire  term ,  shall  be  equal  to  that  secured  by  this  Act,  iucluding 
the  renewal  period:  Provided,  however.  That  if  the  work  be  a  com- 
posite work  upon  which  copja'ight  was  originally  secured  by  the 
proprietor  thereof,  then  such  proprietor  shall  be  entitled  to  the 
privilege  of  renewal  and  extension  granted  under  this  section:  Pro- 
vided, That  application  for  such  renewal  and  extension  shall  be 
made  to  the  copyright  office  and  duly  registered  therein  within  one 
year  prior  to  the  expiration  of  the  existing  term. 

25.  That  if  any  person  shall  infringe  the  copyright  in  any  woi-k 
protected  under  the  copj'right  laws  of  the  United  States  such  person 
shall  be  liable: 

(a)  To  an  injunction  restraining  such  infringement; 

(b)  To  pay  to  the  copyright  proprietor  such  damages  as  the  copy- 
right proprietor  may  have  suffered  due  to  the  infringement,  as  well 
as  all  the  profits  which  the  infringer  shall  have  made  from  such 
infringement,  and  in  proving  profits  the  plaintiff  shall  be  required 
to  prove  sales  only  and  the  defendant  shall  be  required  to  prove 
every  element  of  cost  which  he  claims,  or  in  lieu  of  actual  damages 
and  profits  such  damages  as  to  the  Court  shall  appear  to  be  just, 
and  in  assessing  such  damages  the  Court  may,  'in  its  discretion, 
allow  the  amounts  as  hereinafter  stated,  but  in  'case  of  a  newspaper 
reproduction  of  a  copyrighted  photograph  such  damages  shall  not 
exceed  the  sum  of  two  hundred  dollars  nor  be  less  than  the  sum  of 
fifty  dollars,  and  in  the  ease  of  the  infringement  of  a»  undramatised 
or  non- dramatic  work  by  meav.f  of  motion  pictures,  ivhere  the 
infringer  shall  show  that  he  was  not  aware  that  he  was  infringing, 
and  that  such  infringement  could  not  have  been  reasonably  foreseen, 
such  damages  shall  not  exceed  the  sum  of  one  hundred  dollars;  and 
in  the  case  of  an  infringement  of  a  copyrighted  dramatic  or 
dramatico-musical  work  by  a  maker  of  motion  pictures  and  his 
agencies  for  distribution  thereof  to  exhibitors,  where  such  infringer 
shows  that  he  was  not  aware  thai  he  was  infringing  a  copyrighted 
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work,  and  that  such  infringements  could  not  reasonably  have  been  Avi'endix  D. 

foreseen,  the  entire  sum  of  such  damages  recoverable  by  the  copy-  United 
right  proprietor  from  such  infringing  maker  and  his  agencies  for 


the  distribution  to  exhibitors  of  such  infringing  motion  picture  shall  Dramatic 

not  exceed  the  sum  of  five  thousand  dollars  nor  be  less  than  two  maximum 

hundred,  and  fifty  dollars,  and  such  damages  shall  in  no  other  case  damages, 

exceed  the  sum  of  five  thousand  dollars  nor  be  less  than  the  sum  '  '   . 

Maximum 
of  two  hundred  and  fifty  dollars,  and  shall  not  be  regarded  as  a  recovery, 

penalty.     But  the  foregoing  exceptions  shall  not  deprive  the  copy-  $5,000. 

right  proprietor  of  any  other  remedii  given  him  under  this  law,  nor  ^"^^'^^'^ 
i7       r     I  J        ij  V  u  recovery, 

shall  the  limitation  as  to  the  amount  of  recovery  apply  to  infringe-  $250. 
ments  occurring  after  the  actual  notice  to  a  defendant,  either  by 
service  of  process  in  a  suit  or  other  un'itten  notice  served  upon 
him  (e) : 

First.  In  the  case  of  a  painting,  statue,  or  sculpture,  ten  dollars  Paiutmg, 

for  every  infringing  copy  made  or  sold  by  or  found  in  the  sculpture,  |10 
possession  of  the  infringer  or  his  agents  or  employees;  for  every  in - 

0  J     T      -1  i  1  i    1    ■  r       V  t  frmgingcopy. 

Second.  In  the  case  of  any  work  enumerated  in  section  five  or  ^^,  , 

•'  Other  works, 

this  Act,  except  a  painting,  statue,  or  sculpture,  one  dollar  |i  for  every 

for  every  infringing  copy  made  or  sold  by  or  found  in  the  iniringing 

possession  of  the  infringer  or  his  agents  or  employees; 

Third.  In  the  case  of  a  lecture,  sermon,  or  address,  fifty  dollar's  Lectui-es,  |oO 

for  every 
for  every  infringing  delivery;  infringing 

■    Fourth.  In  the  case  of  dramatic  or  dramatico-musioal  or  a  choral  delivery. 

or  orchestral  composition,   one  hundred  dollars  for  the  first  ^^^^J^"  °^ 

and  fifty  dollars  for  every  subsequent  infringing  performance;  works,  |100 

in  the  case  of  other  musical  compositions,  ten  dollars  for  every  4g^g^'^^*g„°'^g. 

infringing  performance;  •  quent 

(c)  To  deliver  up  on  oath,  to  be  impounded  during  the  pendency  p'^rf^^anoe. 
of  the   action,  upon  such  terms  and  conditions  as  the  Court  may  other  musical 
prescribe,  all  articles  alleged  to  infringe  a  copyright;  compositions, 

(d)  To  deliver  up  on  oath  for  destruction  all  the  infringing  copies  Ufrin°gi„g®'"^ 
or  devices,  as  well  as  all  plat&s,  molds,  matrices,  or  other  means  performance, 
for  making  such  infringing  copies  as  the  Court  may  order;  Delivering  up 

(e)  Whenever  the  owner  of  a  musical  copyright  has  used  or  per-  article?"^ 
niitted  the  use  of  the  copyrighted  work  upon  the  parts  of  musical  Destruction  of 
instruments  serving  to   reproduce  mechanically  the  musical  work,  infrmging 
then  in. case  of  infringement  of  such  copyright  by  the  unauthorised  ^ilgement 
manufacture,  use,  or  sale  of  interchangeable  parts,  such  as  disks,  by  mechanical 
rolls,   bands,   or   cylinders   for  use  in  mechanical  music-producing  ?^^^^«^^^^^ 
machines  adapted  to  reproduce  the  copyrighted  music,  no  criminal 

action  shall  be  brought,  but  in  a  civil  action  an  injunction  may  be  Injunction 
granted  upon  such  terms  as  the  Court  may  impose,  and  the  plaintiff  "wanted, 
shall  be  entitled  to  recover  in  lieu  of  profits  and  damages  a  royalty  Recovery  of 
as  provided  in  section  one,  sub-section  (e),  of  this  Act:   Provided  royalty. 

(e)  The  words  in  italics  were  added  by  the  Act  of  1912. 
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United 
States. 


Notice  to  pro' 
prietor  of  in- 
tention to  use 


three  times 

amount 

provided. 

Temporary 
injunction. 

Rules  for 
practice  and 
procedure. 

Judgment 
enforcing- 
remedies.. 


Proceedings, 
injunction, 
&c. ,  may  be 
united  in  one 
action. 

Penalty  for 

wilful 

infrinsrement. 


Oratorios, 
cantatas,  &o.| 
may  be 
performed. 


False  notice 
of  copyright 
(penalty  for) , 

fraudulent 
removal  of 
notice ;  fine 

$100-11,000. 

Issuing, 
selling,  or 
importing 
article  bearing 
false  notice  ; 
fine  |100. 


also.  That  whenever  any  person,  in  the  absence  ol:  a  license  agree- 
ment, intends  to  use  a  copyrighted  musical  composition  upon  the 
parts  of  instruments  serving  to  reproduce  meehanicalJy  the  musical 
work,  relying  upon  the  compulsory  licence  provision  of  this  Act, 
he  shall  serve  notice  of  such  intention,  by  registered  mail,  upon  the 
copyright  proprietor  at  his  last  address  disclosed  by  the  records  of 
the  copyright  office,  sending  to  the  copyright  office  a  duplicate  of 
such  notice;  and  in  ease  of  his  failure  so  to  do  the  Court  may,  in  its 
discretion,  in  addition  to  sums  hereinabove  mentioned,  award  the 
complainant  a  further  sum,  not  to  exceed  three  times  the  amount 
provided  by  section  one,  sub-section  (e),  by  way  of  damages,  and 
not  as  a  penalty,  and  also  a  temporary  injunction  until  the  full 
award  is  paid. 

Eules  and  regulations  for  practice  and  procedure  under  this  section 
shall  be  prescribed  by  the  Supreme  Court  of  the  United  States  (/) . 

26.  Tha,t  any  Court  given  jurisdiction  under  section  thirty-four 
of  this  Act  may  proceed  in  any  action,  suit,  or  proceeding  instituted 
for  violation  of  any  provision  hereof  to  enter  a  judgment  or  decree 
enforcing  the  remedies  herein  provided. 

27.  Thai  the  proceedings  for  an  injunction,  damages,  and  profits, 
and  those  for  the  seizure  of  infringing  copies,  plates,  molds, 
matrices,  and  so  forth,  aforementioned,  may  be  united  in  one  action. 

28.  That  any  person  who  wilfully  and  for  profit  shall  infringe  any 
copyright  secured  by  this  Act,  or  who  shall  knowingly  and  wilfully 
aid  or  abet  such  infringement,  shall  be  deemed  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof  shall  be  punished  by  imprison- 
ment for  not  exceeding  one  year  or  by  a  fine  of  not  less  than  one 
hundred  dollars  nor  more  than  one  thousand  dollars,  or  both,  in  the 
discretion  of  the  Court:  Provided,  however,  That  nothing  in  this 
Act  shall  be  so  construed  as  to  prevent  the  performance  of  religious 
or  secular  works,  such  as  oratorios,  cantatas,  masses,  or  octavo 
choruses  by  public  schools,  church  choirs,  or  vocal  societies,  rented, 
borrowed,  or  obtained  from  some  public  library,  public  school,  church 
choir,  or  vocal  society,  provided  the  performance  is  given  for  charit- 
able or  educational  purposes  and  not  for  profit. 

29.  That  any  person  who,  with  fraudulent  intent,  shall  insert 
or  impress  any  notice  of  copyright  required  by  this  Act,  or  words 
of  the  same  purport,  in  or  upon  any  uncopyrighted  article,  or  with 
fraudulent  intent  shall  remove  or  alter  the  copyright  notice  upon 
any  article  duly  copyrighted  shall  be  guilty  of  a  misdemeanor,, 
punishable  by  a  fine  of  not  less  than  one  hundred  dollars  and  not 
more  than  one  thousand  dollars.  Any  person  who  shall  knowingly 
issue  or  sell  any  article  bearing  a  notice  of  Uuiiod  States  copyright 
which  has  not  been  copyrighted  in  this  country,  or  wlio  shall  know- 

(/)  See  these  Eules,  post,  p.  718. 
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ingiy  import  any  article  bearing  such  notice  or  words  of  the  s'ame  Appesdix,  D. 
purport,  which  has  not  been  copyrighted  in  this  country,  shall  be        U-nitkd 
liable  to  a  fine  of  one  hundred  dollars.  ^'^^^^'^- 

30.  That  the  importation  into  the  United  States  of  any  article  Importation 
bearing  a  false  notice  of  copyright  when  there  is  no  existing  copy-  arS'^^  °* 
right  thereon  in  the  United  States,  or  of  any  piratical  copies  of  any  bearing  false 
work  copyrighted  in  the  United  States,  is  prohibited.  ",°^"LT^ 

31.  Tha,t  during  the  existence  of  the  American  copyright  in  any  oopies. 
book  the  importation  into  the  United  States  of  any  piratical  copies  Prohibition  of 
thereof  or  of  any  copies  thereof  (although  authorised  by  the  author  oTbooks.*"' 
or  proprietor)    which  have  not  been  produced  in  accordance  with 

the  manufacturing  provisions  specified  in  section  fifteen  of  this  Act, 

or  any  plates  of  the  same  not  made  from  type  set  within  the  limits 

of  the  United  States,  or  any  copies  thereof  produced  by  lithographic 

or  photo-engraving  process  not  performed  within  the  limits  of  the 

United  States,  in  accordance  with  the  provisions  of  section  fifteen  of 

this  Act,  shall  be,   and  is  hereby,  prohibited:    Provided,  however,  Bxceptionsto 

That,  except  as  regarxis  piratical  copies,  such  prohibition  shall  not  P^J^'^ition  of 

1  o  i  i.       ;  i  importation: 

apply: 

(a)  To  works  in  raised  characters  for  the  use  of  the  blind;  Works  for  the 

(b)  To   a   foreign   newspaper   or  mag-azine,   although   containing  ^^i^i^- 

matter   copyrighted  in  the  United  States  printed  or  reprinted  by  foreign  news- 

,       .  .  ^  ^  •'    papers  or 

authority    of    the    copyright   proprietor,    unless   such    newspaper   or  magazines. 

magazine  contains  also  copyright  matter  printed  or  reprinted  without 

such  authorisation; 

(c)  To  the  authorised  edition  of  a  book  in  a  foreign  language  or  Books  in 
languages  of  which  only  a  translation  into  English  has  been  copy-  gua^of 
righted  in  this  country ;  which  only 

(d)  To  any  book  published  abroad  with  the  authorisation  of  the  are 
author   or   copyright  proprietor   when  imported  under  the  circum-  copyrighted. 

,stanoas  stated  in  one  of  the  four  sub-divisions  folio  wins:,  that  is  to  Importation 

°  01  authorised 

say :  foreign  books 

First.  When  imported,  not  more  than  one  copy  at  one  time,  for  permitted. 

individual  use  and  not  for  sale;    but  such  privilege  of  im-  Forindividual 

.  .  use  and  not 

portation  shall  not  extend  to  a  foreign  reprint  of  a  book  by  for  sale. 

an  American  author  copyrighted  in  the  United  States; 

Second.     AVhen  imported  by  the  authority  or  for  the  use  of  the  For  the  use  of 
United  States;  ^J^^nited 

Third.     When  imported,  for  use  and  not  for  sale,  not  more  than  p^^,  ^^^  ^^^^  ^j 
one  copy  of  any  such  book  in  any  one  invoice,  in  good  faith,  societies, 
by  or  for  any  society  or  institution  incoi-porated  for  educa-    ^  '^^"es,    c. 
tional,  literary,  philosophical,  scientifiG,  or  religious  purposes, 
or  for  the  encouragement  of  the  fine  arts,  or  for  any  college, 
academy,  school,  or  seminary  of  learning,  or  for  any  State, 
school,  college,  university,  or  free  public  library  in  the  United 
States; 
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United 
States. 

Libraries 
purchased  en 
hloc. 

Books  brought 
personally 
into  the 
United  States , 

Imported 
copies  not  to 
be  used  to 
violate  copy- 
right. 

Seizure  of  un- 
lawfully im- 
ported copies. 


Copies  of 
authorised 
books  im- 
ported may  be 
returned. 


Secretary  of 
Treasury  and 
Postmaster- 
General  to 
make  rules  to 
prevent 
unlawful 
importation. 


Jurisdiction 
of  courts  in 
copyright 


District  iu 
which  suit 
may  be 
brought. 

Injunctions 
may  be 
granted. 


Fourth.  When  such  books  form  parts  of  libraries  or  collections 
purchased  en  bloc  for  the  use  of  societies,  institutions,  or 
libraries  designated  in  the  foregoing  paragraph,  or  form  parts 
of  the  libraries  or  personal  baggage  belonging  to  persons 
of  families  arriving  from  foreign  countries  and  are  not  in- 
tended for  sale: 

Provided,  That  copies  imported  as  above  xa.B,y  not  lawfully  be 
used  in  any  way  to  violate  the  rights  of  the  proprietor  of 
the  American  copyright  or  annul  or  limit  the  copyright  pro- 
tection secured  by  this  Act,  and  such  unlawful  use  shall  bo 
deemed  an  infringement  of  copyright. 

32.  That  any  and  all  articles  prohibited  importation  by  this  Act 
which  arc  brought  into  the  United  States  from  any  foreign  country 
(except  in  the  mails)  shall  be  seized  and  forfeited  by  like  proceed- 
ings as  those  provided  by  law  for  the  seizure  and  condemnation  of 
property  imported  into  the  United  States  in  violation  of  the  customs 
revenue  laws.  Such  articles  when  forfeited  shall  be  destroyed  in 
such  manner  as  the  Secretary  of  the  Treasury  or  the  Court,  as  the 
case  may  be,  shall  direct:  Provided,  however.  That  all  copies  of 
authorised  editions  of  copyright  books  imported  in  the  mails  or 
otherwise  in  violation  of  the  provisions  of  this  Act  may  be  exported 
and  returned  to  the  country  of  export  whenever  it  is  shown  to 
the  satisfaction  of  the  Secretary  of  the  Treasury,  in  a  written  appli- 
cation, that  such  importation  does  not  involve  wilful  negligence  or 
fraud. 

33.  Thai  the  Seoretaiy  of  the  Treasury  and  the  Postmaster-General 
are  hereby  empowered  and  required  to  make  and  enforce  such  joint 
rules  and  regulations  as  shall  prevent  the  importation  into  the  United 
States  in  the  mails  of  articles  prohibited  importation  hy-  this  Act, 
and  may  require  notice  to  be  given  to  the  Treasury  Department  or 
Post  Office  Department,  as  the  case  may  be,  by  copyright  proprietors 
or  injured  parties,  of  the  actual  or  contemplated  importation  of 
articles  prohibited  importation  by  this  Act,  and  which  infringe  the 
rights  of  such  copyright  proprietors  or  injured  parties. 

34.  That  all  actions,  suits,  or  proceedings  arising  under  the  copy- 
right laws  of  the  United  States  shall  be  originally  cognisable  by 
the  circuit  courts  of  the  United  States,  the  district  Court  of  any 
Territory,  the  Supreme  Court  of  the  District  of  Columbia,  the 
district  Courts  of  Alaska,  Hawaii,  and  Porto  Rico,  and  the  Courts 
of  first  instance  of  the  Philippine  Islands. 

35.  That  civil  actions,  suits,  or  proceedings  arising  under  this 
Act  may  be  instituted  in  the  district  of  which  the  defendant  or  his 
agent  is  an  inhabitant,  or  in  which  he  may  be  found. 

36.  That  any  such  Court  or  judge  thereof  shall  have  power,  upon 
bill  in  equity  filed  by  any  party  aggrieved,  to  grant  injunctions  to 
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prevent  and  restrain  the  violation  of  any  right  secured  by  said  laws,  ArrnxDix  D. 
according  to  the  course  and  principles  of  Courts  of  equity,  on  suck        Unitkd 

terms  as  said  Court  or  judge  may  deem  reasonable.    Any  injunction  ^ 


that  may  be  granted  restraining  and  enjoining  the  doing  of  anything 
forbidden  by  this  Act  may  be  served  on  the  parties  against  whom 
such  injunction  may  be  granted  anywhere  in  the  United  States, 
and  shall  be  operative  throughout  the  United  States  and  be  enforce- 
able bj'  proceedings  in  contempt  or  otherwise  by  any  other  Court 
or  judge  possessing  jurisdiction  of  the  defendants. 

37.  That  the  clerk  of  the  Court,  or  judge  granting  the  injunction.  Certified  copy 
shall,  when  required  so  to  do  by  the  Court  hearing  the  apiplication  ° j  papers 

to  enforce  said  injunction,  transmit  without  delay  to  said  Court  a 
certified  copy  of  all  the  papers  in  said  cause  that  are  on  file  in  his 
ofiice. 

38.  That  the  orders,  judgments,  or  decrees  of  any  Court  mentioned  Judffments, 

in  section  thirty-four  of  this  Act  arising  under  the  copyright  laws  i^c-.may  "e 

•'  "  .  .  reviewed  on 

of  the  United  States  may  be  reviewed  on  appeal  or  writ  of  error  in  appealer 

the  manner  and  to  the  extent  now  provided  by  law  for  the  review  '™^'* "  error. 

of  cases  determined  in  said  Courts,  respectively. 

39.  That  no  criminal  proceeding  shall  be  maintained  under  the  No  criminal 
provisions  of  this  Act  unless  the  same  is  commenced  within  three  shaUbe^ain- 
years  after  the  cause  of  action  arose.  tained  after 

three  years. 

40.  That  in  all  actions,  suits,  or  proceedings  under  this  Act,  except  j,  „  \ 

•  when  brought  by  or  against  the  United  States  or  any  officer  thereof,  shall  be 

fuU  costs  shall  be  allowed,  and  the  Court  may  award  to  the  pre-  a^o'^'e'i- 
vailing  party  a  reasonable  attorney's  fee  as  part  of  the  costs. 

41.  That  the  copyright  is  distinct  from  the  property  in  the  material  Copyright 

object  copyrighted,  and  the  sale  or  conveyance,  by  gift  or  otherwise,  p^Q^^^t  ^n"^ 

of  the  material  object  shall  not  of  itself  constitute  a  transfer  of  the  material 

copyright,   nor  shall  the  assignment  of  the  copyright  constitute  a  °^]<^<*'- 

transfer  of  the  title  to  the  material  object;  but  nothing  in  this  Act  Transfer  of 

shall  bo  deemed  to  forbid,  prevent,  or  restrict  the  transfer  of  any  c"Jyri'|hted 

copy  of  a  copyrighted  work  the  possession  of  which  has  been  lawfully  work  per- 

,  ,    .       ,  mitted. 

obtained. 

42.  That  copyright  secured  under  this  or  previous  Acts  of  the  Copyright 
United  States  may  be  assigned,  granted,  or  mortgaged  by  an  instru-  ™^f^^^^ 
ment  in  writing  signed  by  the  proprietor  of  the  copyright,  or  may  mortgaged, 
be  bequeathed  by  will.  by  wuT."^*^"^ 

43.  That  every   assignment  of   copyright  executed  in  a  foreign  Assignment 
country  shall  be  acknowledged  by  the  assignor  before  a  consular  exe^cuted  in 
officer  or  secretary  of  legation  of  the  United  States  authorised  bj  country  to  be 
law  to  administer  oaths  or  perform  notarial  acts.     The  certificate  of  *'*J"?'- 
such  acknowledgment  under  the  hand  and  official  seal  of  such  consular 

officer  or  secretary  of  legation  shall  be  prima  facie  evidence  of  the 
execution  of  the  instrument. 
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Uniieb 
States. 

Assignments 
to  be  recorded. 


Register  of 
copjrrights 
to  record 
assignments. 


Assignee's 
name  may  be 
substituted  in 
copyright 
notice. 

Copyright 
records. 


Register  of 
copyrights 
and  assistant 
register  of 
copyrights. 


Register  of 
copyrights  to 
deposit  and 
account  for 
fees. 


Shall  make 
monthly 
report  of  fees. 


44.  That  every  assignment  of  copyright  shall  be  recorded  in  the 
copyriglit  office  *\vitliin  three  calendar  months  after  its  execution 
in  the  United  States  or  within  six  calendar  months  after  its  execution 
without  the  limits  of  the  United  States,  in  default  of  which  it  shall 
be  void  as  against  any  subsequent  purchaser  or  mortgagee  for  a 
valuable  consideration,  without  notice,  whose  assignment  has  been 
duly  recorded. 

45.  That  the  register  of  copyrights  shall,  upon  payment  of  the 
prescribed  fee,  record  such  assignment,  and  shall  return  it  to  tlio 
sender  with  a  certificate  of  record  attached  under  seal  of  the  copyriglit 
office,  and  upon  the  payment  of  the  fee  prescribed  by  this  Act  ho 
shall  furnish  to  any  person  requesting  the  same  a  certified  C9py 
thereof  under  the  said  seal. 

46.  That  when  an  assignment  of  the  copyright  in  a  specified  book 
or  other  work  lias  been  recorded  the  assignee  may  substitute  his 
name  for  that  of  the  assignor  in  the  statutory  notice  of  copyright 
prescribed  by  this  Act. 

47.  That  all  records  and  other  things  relating  to  copyrights  re- 
quired bj-  law  to  be  preserved  shall  be  kept  and  preserved  in  tlic 
copyright  office,  Library  of  Congress,  District  of  Columbia,  and  shall 
bo  under  the  control  of  the  register  of  copyrights,  who,  shall,  under 
the  direction  and  supervision  of  the  Librarian  of  Congress,  perform 
all  the  duties  relating  to  the  registration  of  copyrights. 

48.  That  there  shall  be  appointed  by  the  Librarian  of  Congress 
a  register  of  copyrights,  at  a  salary  of  four  thousand  dollars  per 
annum,  and  one  assistant  register  of  copyrights,  at  a  salary  of  three 
thousand  dollars  per  annum,  who  shall  have  authority  during  the 
absence  of  the  register  of  copyrights  to  attach  the  copyright  office 
seal  to  all  papers  issued  from  the  said  office  and  to  sign  such  certi- 
ficates and  other  papers  as  may  be  necessary.  There  shall  also  bo 
a.ppointed  by  the  Librarian  such  subordinate  assistants  to  the  register 
as  may  from  time  to  time  be  authorised  by  law. 

49.  That  the  register  of  copyrights  shall  make  daily  deposits  in 
some  bank  in  the  District  of  Columbia,  designated  for  this  purpose 
by  the  Secretary  of  the  Treasury  as  a  national  depository,  of  all 
moneys  received  to  be  applied  as  copyright  fees,  and  shall  make 
weekly  deposits  with  the  Secretary  of  the  Treasury,  in  such  manner 
as  the  latter  shall  direct,  of  all  copyright  fees  actually  applied  under 
the  provisions  of  this  Act,  and  annual  deposits  of  sums  received 
which  it  has  not  been  possible  to  apply  as  copyright  fees  or  to 
returiL  to  the  remitters,  and  shall  also  make  monthly  reports  to  the 
Secretary  of  the  Treasury  and  to  the  Librarian  of  Congress  of  the 
applied  copyright  fees  for  each  calendar  month,  together  with  a 
statement  of  all  remittances  received,  trust  funds  on  hand,  moneys 
refunded,  and  unapplied  balances. 
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50.  That  the  register  of  copyrights  shall  give  bond  to  the  United  'Appendix  D. 

States  in  the  sum  of  twenty  thousand  dollars,  in  form  to  be  approved        United 

by  the  Solicitor  of  the  Treasury  and  with  sureties  satisfactory  to 

the   Secretary   of  the   Treasury,  for  the  faithful  dischara-e  of    his  Bond  of 
J    ,■  register  of 

duties.  copyrights. 

51.  That  the  register  of  copyrights  shall  make  an  annual  report  Annual  report 
to  the  Librarian  of  Congress,  to  be  printed  in  the  annual  report  on  copyrights, 
the  Library  of  Congress,  of  all  copyright  business  for  the  previous 

fiscal  year,  including  the  number  and  kind  of  works  which  have 
been  deposited  in  the  copyright  office  during  the  fiscal  year,  under 
the  provisions  of  this  Act. 

52.  That  the  seal  provided  under  the  Act  of  July  eighth,  eighteen  Seal  of  copy- 
hundred  and  seventy,  and  at  present  used  in  the  copyright  office,  "^ 

shall  continue  to  be  the  seal  thereof,  and  by  it  all  papers  issued 
from  the  copyright  office  requiring  authentication  shall  be  authen- 
ticated. 

53.  That,  subject  to  the  approval  of  the  Librarian  of  Congress,   Rules  for  the 
the  register  of  copyrights  shall  be  authorised  to  make  rules  and  registration 
regulations  for  the  registration  of  claims  to  copyright  as  provided 

by  this  Act  (gf). 

54.  That  the  register  of  copyrights  shall  provide  and  keep  such  Record  books, 
record  books  in  the  copyright  office  as  are  required  to  carry  out  the 
provisions  of  this  Act,  and  whenever  deposit  has  been  made  in  the  Entry  of 
copyright  office  of  a  copy  of  any  work  under  the  provisions  of  this  ""P^^ 
Act  he  shall  make  entry  thereof. 

55.  That  in  the  case  of  each  entry  the  person  recorded  as  the  Certificate  of 
claimant  of  the  copyright  shall  be  entitled  to  a  certificate  of  regis-  "^^oistration. 
tration  under  seal  of  the  copyright  office,  to  contain  his  name  and 

address,  the  title  of  the  work  upon  which  copyright  is  claimed,  the 

date  of  the  deposit  of  the  copies  of  such  work,  and  such  mairks  as  to 

class  designation  and  entry  number  as  shall  fully  identify  the  entry. 

In  the  case  of  a  book  the  certificate  shall  also  state  the  reaeipt  of  Certificate  for 

the  affidavit  as  provided  by  section  sixteen  of  this  Act,   and  the  re°eip't'of*''*^ 

date  of  the  completion  of  the  printing,  or  the  date  of  the  publication  affidavit. 

of  the  book,  as  stated  in  the  said  affidavit.    The  register  of  copyrights  Certificate 

shall  prepare  a  printed  form  for  the  said  certificate,  to  be  filled  out  to^^y^plrson. 

in  each  ease  as  above  provided  for,  which  certificate,  sealed  with 

the  seal  of  the  copyright  office,  shall,  upon  payment  of  the  prescribed 

fee,  be  given  to  any  person  making  application  for  the  same,  and 

the  said  certificate  shall  be  admitted  in  any  Court  a,s  piimd  jacie 

evidence  of  the  facts  stated  therein.     In  addition  to  such  certificate  Receipt 

the  register  of  copyrights  shall  furnish,  upon  request,  without  addi-  aepoXd. 

tional  fee,  a  receipt  for  the  copies  of  the  work  deposited  to  complete 

the  registration. 

(g}  See  these  Kules,  post,  p.  721. 
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56.  That  the  register  of  copyrights  shall  fully  index  all  copy- 
right registrations  and  assignments  and  shall  print  at  periodic 
intervals  a  catalogue  of  the  titles  of  articles  deposited  and  regis- 
tered for  copyright,  together  with  suitable  indexes,  and  at  stated 
intervals  shall  print  complete  and  indexed  catalogues  for  each  class 
of  copyright  entries,  and  may  thereupon,  if  expedient,  destroy  the 
original  manuscript  catalogue  cards  containing  the  titles  included 
in  such  printed  volumes  and  representing  the  entries  made  during 
such  intervals.  The  current  catalogues  of  copyright  entries  ami 
the  index  volumes  herein  provided  for  shall  be  admitted  in  any 
Court  as  prima  facie  evidence  of  the  facts  stated  therein  as  regards 
any  copyright  registration. 

57.  That  the  said  printed  current  catalogues  as  they  are  issued 
shall  bo  promptly  distributed  by  the  copyright  office  to  the  collectors 
of  customs  of  the  United  States  and  to  the  postmasters  of  all  exchange 
offices  of  receipt  of  foreign  mails,  in  accordance  -with,  revised  lists 
of  such  collectors  of  customs  and  postmasters  prepared  by  the  Secre- 
tary of  the  Treasury  and  the  Postmaster-General,  and  they  shall 
also  be  furnished  to  all  parties  desiring  them  at  a  price  to  bo 
determined  by  the  register  of  copyrights,  not  exceeding  five  dollars 
per  annum  for  the  complete  catalogue  of  copyright  entries  and  not 
exceeding  one  dollar  per  annum  for  the  catalogues  issued  during 
the  year  for  any  one  class  of  subjects.  The  consolidated  catalogues 
and  indexes  shall  also  be  supplied  to  all  persons  ordering  them  at 
such  prices  as  may  be  determined  to  be  reasonable,  and  all  sub- 
scriptions for  the  catalogues  shall  be  received  by  the  Superintendent 
of  Public  Documents,  who  shall  forward  the  said  publications;  and 
the  moneys  thus  received  shall  be  paid  into  the  Treasurj'  of  the 
United  State,s  and  accounted  for  under  such  laws  and  Treasur}'  regu- 
lations as  shall  be  in  force  at  the  time. 

58.  That  the  record  books  of  the  copyi-ight  office,  together  with 
the  indexes  to  such  record  books,  and  all  works  deposited  and  re- 
tained in  the  copyright  office,  shall  be  open  to  public  inspection;  and 
copies  may  be  taken  of  the  copyright  entries  actually  made  in  such 
record  books,  subject  to  such  safeguards  and  regulations  as  shall 
be  prescribed  by  the  register  of  copyrights  and  approved  by  the 
Librarian  of  Congress. 

59.  That  of  the  articles  deposited  in  the  copyright  office  under 
the  provisions  of  the  copyright  laws  of  the  United  States  or  of  this 
Act,  thi;  Librarian  of  Congress  shall  determine  what  books  and 
other  articles  shall  be  transferred  to  tlie  permanent  collections  of  tlio 
Library  of  Congress,  including  the  law  library,  and  what  other  books 
or  articles  shall  be  placed  in  the  reserve  collections  of  the  Library 
of  Congress  for  sale  or  exchange,  or  be  transferred  to  other  Govern- 
mental libraries  in  the  District  of  Columbia  for  use  therein. 
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60.  That  of  any  articles  undisposed  of  as  above  provided,  together  Appendix  D. 
with  all  titles  and  correspondence  relating  thereto,  the  Librarian  of        United 
Congress  and  the  register  of  copyrights  jointJy  shall,  at  suitable       ^'^''^'^^- 
intervals,   determine  what  of  these  received  d'uring  any  period  of  Disposal  of 
years  it  is  desimble  or  useful  to  preserve  in  the  permanent  files  of  depo^fe!* 
the  copyright  office,  and,  after  due  notice  as  hereinafter  provided, 

may  within  their  discretion  cause  the  remaining  articles  and  other 
things  to  be  destroyed:  Provided,  That  there  shall  be  printed  in  the 
Catalogue  of  Copyright  Entries  from  February  to  November,  inclu- 
sive, a  statement  of  the  years  of  receipt  of  such  articles  and  a  notice 
to  permit  any  author,  copyright  proprietor,  or  other  lawful  claimant 
to  claim  and  remove  befoi-e  the  expiration  of  the  month  of  December 
of  that  year  anything  found  which  relates  to  any  of  his  productions 
deposited  or  registered  for  copyright  within  the  period  of  yeans 
stated,  not  reserved  or  disposed  of  as  provided  for  in  this  Act:  And 
provided  further.  That  no  manuscript  of  an  unpublished  work  shall  Manuscript 
be  destixjyed  during  its  term  of  copyright  without  specific  notice  to  ""^^^^  ^"^"^ 
the  copyright  proprietor  of  record,  permitting  him  to  claim  and 
remove  it. 

61.  That  the  register  of  copyrights  shall  receive,  and  the  persons  Fees, 
to  whom  the  services  designated  are  rendered  shall  pay,  the  following- 
fees:  For  the  registration  of  any  work  subject  to  copyright,  deposited  Fee  for 
under  the  provisions  of  this  Act,  one  dollar,  which  sum  is  to  include  '"''g'stration. 
a  certificate  of  registration  under  seal:   Provided,  That  in  the  case  Fee  for 

of  photographs  the  fee  shall  be  fifty  cents  where  a  certificate  is  not  certificate. 
demanded.      For  every  additional  certificate  of  registration  made, 
fifty  cents.     For  recording  and  certifying  any  instrument  of  writing  Fee  for 
for  the   assignment  of  copyright,  or  any  such  Heense  specified  in  '■ecording 
section  one,  sub-section  (e),  or  for  any  copy  of  such  assignment  or  tj,"'".'""^"  ' 
license,  duly   certified,  if  not  over  three  hundred  words  in  length,  copy  of 
one  dollar;   if  more  than  three  hundred  and  less  than  one  thousand  '^^^'g^'nent. 
words  in  length,  two  dollars;   if  nx)re  than  one  thousand  words  in 
length,  one  dollar  additional  for  each  one  thousand  words  or  fraction 
thereof  over  three  hundred  words.     For  recording  the  notice  of  user  Fee  for 
or  acquiescence  specified  in  section  one,  sub-section  (e),  twenty-five  ''^'j?™"\& 
cents  for  each  notice  if  not  over  fifty  words,  and  an  additional  twenty-  upon  meohan- 
five  cents  for  each  additional  one  hundred  words.     For  oomparina-  ;<^4™"sical 

f         &    instruments. 

any  copy  of  an  assignment  with  the  record  of  such  document  in  the  p^g  f 

copyright  office  and  certifying  the  same  under  seal,  one  dollar.    For  comparing 

recording  the  extension   or  renewal  of  copyright  provided  for  in  agE-"      ^ 

sections  twenty-three  and  twenty-four  of  this  Act,  fifty  cents.     For  Pee  for 

recording  the  transfer  of  the  proprietorship  of  copyrighted  articles,  recording 

ten  cents  for  each  title  of  a  book  or  other  article,  in  addition  to  the  eopvrieht 

fee  prescribed  for  recording  the  instrument  of  assignment.    For  any  Fee  for 

requested  search   of   copyright  office  records,   indexes,  or  deposits,  recording 

fifty   cents   for  each   full  hour  of  time   consumed  in  making  such  pronriet 

ship. 
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search:  Provided,  That  only  one  registration  at  one  fee  shall  be 
required  in  the  case  of  several  volumes  of  the  same  book  deposited 
at  the  same  time. 

62.  That  in  the  interpretation  and  construction  of  this  Act  "the 
date  of  publication  "  shall  in  the  case  of  a  work  of  which  copies  are 
reproduced  for  sale  or  distribution  be  held  to  be  the  earliest  date 
when  copies  of  the  first  authorised  edition  were  placed  on  sale,  sold, 
or  publich-  distributed  by  the  proprietor  of  the  copyright  or  under 
his  authority,  and  the  word  "author"  shall  include  an  employer  in 
the  case  of  works  made  for  hire. 

63.  That  all  laws  or  parts  of  laws  in  conflict  with  the  provisions 
of  this  Act  are  hereby  repealed,  but  nothing  in  this  Act  shall  affect 
causes  of  action  for  infriugeiuent  of  copyright  heretofore  cx)mmitted 
now  pending  in  Courts  of  the  United  States,  or  which  may  here- 
after bo  instituted;  but  such  causes  shall  be  prosecuted  to  a  con- 
clusion in  the  manner  heretofore  provided  by  law. 

64.  That  this  Act  shall  'go  into  effect  on  the  first  day  of  July, 
nineteen  hundred  and  nine. 

Approved,  March  4,  1909. 

Note  to  Section  18,  Proviso. 

The  Act  of  June  18,  1874,  provides  that  the  notice  of  copyright  to 
be  inscribed  on  each  copy  of  a  copyrighted  work  shall  consist  of  the 
following  words: 

"  Entered  according  to   Act  of  Congress,  in  the  year  ,  by 

A.  B.,  in  the  office  of  the  Librarian  of  Congress,  at  Washington''; 
or,  the  word  "Copyright,"  together  with  the  year  the  copy- 

right was  entered,  and  the  name  of  the  party  by  whom  it  was  taken 
out,  thus:  "Copyright,  18—,  by  A.  B." 


Rules  adopted  by  the  Supreme  Court  of  the  United  St.\tes  for 
Practice  and  Procedure  under  Section  25  of  an  Act  to 
Amend  and  Consolidate  the  Acts  respecting  Copyright, 
Approved  March  4,  1909.     To  go  into  Effect  July  1,  1909. 

1.  The  existing  rules  of  equity  practice,  so  far  as  they  may  be 
applicable,  shall  be  enforced  in  proceeding-s  instituted  under  section 
twenty-five  (25)  of  the  Act  of  March  fourth,  nineteen  hundred  and 
nine,  entitled  "  An  Act  to  amend  and  consolidate  the  Acts  respecting 

copyright." 

2.  A  copy  of  the  alleged  infringement  of  copyright,  if  actually 
made,  and  a  copy  of  the  work  alleged  to  be  infi'inged,  should  accom- 
pany the  petition,  or  its  absence  be  e.xplained;  except  in  cases  of 
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alleged  infringx3ment  by  tlie  public  performance  of  dramatic  and  Appendix-  D. 
dramati 00 -musical  compositions,  the  delivery  of  lectures,  sermons,        United 
addresses,  and  so  forth,  the  infring-ement  of  copyright  upon  sculp- 
tures and  other  similar  works  and  in  any  ease  where  it  is  not  feasible. 

3.  Upon  the  institution  of  any  action,  suit,  or  proceeding,  or  at 
anj'  time  thereafter,  and  before  the  entry  of  final  judgment  or  decree 
therein,  the  plaintifE  or  oomplaiiiant,  or  liis  authorised  agent  or 
attorney,  may  file  with  the  clerk  of  any  Court  given  jurisdiction 
under  section  34  of  the  Act  of  March  4,  1909,  an  affidavit  stating- 
iipon  the  best  of  his  knowledg-e,  information,  and  belief,  the  number 
and  location,  as  near  as  may  be,  of  the  alleged  infringing  copies, 
records,  plates,  ■  molds,  matrices,  &c.,  or  other  means  for  making 
the  copies  alleged  to  infringe  the  copyright,  and  the  A'alue  of  the 
same,  and  with  such  affidavit  shall  file  with  the  clerk  a  bond  executed 
by  at  least  two  sureties  and  approved  by  the  Court  or  a  commissioner 
thereof. 

4.  Such  bond  shall  bind  the  sureties  in  a  specified  sum,  to  be  fixed 
by  the  Court,  but  not  less  than  tmce  the  reasonable  value  of  such 
infringing  copies,  plates,  records,  molds,  matrices,  or  other  means 
for  making  such  infringing  oopie«i,  and  be  conditioned  for  the  prompt 
prosecution  of  the  action,  suit  or  proceeding;  for  the  return  of  said 
articles  to  the  defendant,  if  they  or  any  of  them  are  adjudged  not  to 
be  infringemeaits,  or  if  the  action  abates,  or  is  discontinued  before 
they  are  returned  to  the  defendant;  and  for  the  payment  to  the  de- 
fendant of  any  damages  which  the  Court  may  award  to  him  against 
the  plaintiff  or  complainant.  Upon  the  filing  of  said  affidavit  and 
bond,  and  the  approval  of  said  bond,  the  clerk  shall  issue  a  writ 
directed  to  the  marshal  of  the  district  where  the  said  infringing 
copies,  plates,  records,  molds,  matrices,  &c.,  or  other  means  of 
making  such  infringing  copies  shall  be  stated  in  said  affidavit  to  be 
located,  and  generally  to  any  marshal  of  the  United  States,  directing 
the  said  marshal  to  forthwith  seize  and  hold  the  same  subject  to  the 
order  of  the  Court  issuing  said  writ,  or  of  the  Court  of  the  district 
in  which  the  seizure  shall  be  made. 

5.  The  marshal  shall  thereupon  seize  said  articles  or  any  smaller 
or  laiger  part  thereof  he  may  then  or  thereafter  find,  using  such 
force  as  inay  be  reasonably  necessary  in  the  premises,  and  serve 
on  the  defendant  a  copy  of  the  affidavit,  writ,  and  bond  by  delivering 
the  same  to  him  personally,  if  he  can  be  found  within  the  district, 
or  if  he  can  not  be  found,  to  his  agent,  if  any,  or  to  the  person  from 
wliose  possession  the  articles  are  taken,  or  if  the  owner,  agent,  or 
such  person  can  not  be  found  ivithin  the  district  by  leaving  said  copy 
at  the  usu.al  place  of  abode  of  such  owner  or  agent,  with  a  person  of 
suitable  age  and  discretion,  or  at  the  place  where  said  articles  are 
found,  and  shall  make  immediate  return  of  such  seizure,  or  attempted 
seizure,  to  the  Court.     He  shall  also  attach  to  said  artiele=!  a  tag  or 
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label  stating  the  fact  of  such  seizure  and  warning  all  persons  from 
in  any  manner  interfering  therewith. 

6.  A  marshal  who  has  seized  allegied  infringing  articles,  shall 
retain  them  in  his  possession,  keeping  them  in  a  secure  place,  subject 
to  the  order  of  the  Court. 

7.  Within  three  days  after  the  articles  are  seized,  and  a  copy  of 
the  affidavit,  writ  and  bond  are  served  as  hereinbefore  provided,  the 
defendant  shall  serve  upon  the  clerk  a  notice  that  he  excepts  to  the 
amount  of  the  penalty  of  the  bond,  or  to  the  sureties  of  the  plaintiff 
or  oomplainant,  or  both,  otherwise  he  shall  be  deemed  to  have  waived 
all  objection  to  the  amount  of  the  penalty  of  the  bond  and  the  suffi- 
ciency of  the  sureties  thereon.  If  the  Court  sustain  the  exceptions  it 
may  order  a  new  bond  to  be  executed  by  the  plaintiff  or  complainant, 
or  in  default  thereof  within  a  time  to  be  named  by  the  Court,  the 
property  to  be  returned  to  the  defendant. 

8.  Within  ten  days  after  service  of  such  notice,  the  attorney  of 
the  plaintiff  or  oomj)lainant  shall  serve  upon  the  defendant  or  his 
attorney  a  notice  of  the  justification  of  the  sureties,  and  said  sureties 
shall  justify  before  the  Court  or  a  judge  thereof  at  the  time  therein 
stated. 

9.  The  defendant,  if  he  does  not  except  to  the  amount  of  the 
penaltj'  of  the  bond  or  the  auffioiency  of  the  sureties  of  the  plaintiff 
or  complainant,  may  make  application  to  the  Court  for  the  return 
to  him  of  the  articles  seized,  upon  filing  an  affidavit  stating  all 
material  facts  and  circumstances  tending  to  show  that  the  articles 
seized  are  not  infringing  copies,  records,  plates,  molds,  matrices, 
or  means  for  making  the  copies  alleged  to  infringe  the  copyright. 

10.  Thereupon  the  Court  in  its  discretion,  and  after  such  hearing 
as  it  may  direct,  may  order  such  return  upon  the  filing  by  the  de- 
fendant, of  a  bond  executed  by  at  least  two  sureties,  binding  them  in 
a  specified  sum  to  be  fixed  in  the  discretion  of  the  Court,  and  condi- 
tioned for  the  delivery  of  said  specified  articles  to  abide  the  order 
of  the  Court.  The  plaintiff  or  complainant  may  require  such  sureties 
to  justify  within  ten  days  of  the  filing  of  such  bond. 

11.  Upon  the  granting  of  such  application  and  the  justification  of 
the  sureties  on  the  bond,  the  marshal  shall  immediately  deliver  the 
articles  seized  to  the  defendant. 

12..  Any  service  required  to  be  performed  by  any  marshal  n-.ay  be 
performed  by  any  deputy  of  such  marshal. 

13.  For  services  in  cases  arising  under  this  section,  the  marshal 
shall  be  entitled  to  the  same  fees  as  are  allowed  for  similar  services 
in  other  cases. 
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United 
RULES  AND  REGULATIONS  FOR  THE  REGISTRATION  OF       Stvths. 

CLAIMS  TO  COPYRIGHT  (/i). 

1.  Copyright  under  the  Act  of  Congress  entitled:    "An  Act  to  Copyria-M 
amend   and   consolidate  the   Acts  respecting   copyright,"    approved  '*°"*'^  ■'^''''• 
March  4,  1909,  is  ordinarily  secured  hy  printing  and  puhlishing  a 
copyrightable  work  with  a  notice  of  claim  in  the  forna  proscribed 

by  the  statute.  Registration  can  only  bo  made  after  such  publica- 
tion, but  the  statute  expressly  provides,  in  certain  cases,  for  regis- 
tration of  manuscript  works. 

Who  may  secure  Copyright. 

2.  The  persons   entitled  by  the  Act  to  copyright  protection  for  Persong 

,1     •  1  entitled  to 

their  works  are:  copyright. 

(1)  The  author  of  the  work,  if  he  is: 

(a)  A  citizen  of  the  United  States,  or 

(b)  A  resident  alien  domiciled  in  the  United  States  at  the  time 

of  the  first  publication  of  his  work,  or 

(c)  A  citizen  or  subject  of  any  country  which  grants  either  by 

treaty,  convention,  agreement,  or  law,  to  citizens  of  the 
United  States  the  benefit  of  copyright  on  substantially  the 
same  basis  as  to  its  own  citizens.  The  existence  of  reci- 
procal copyright  conditions  is  determined  by  presidential 
proclamation. 

(2)  The  proprietor  of  a  work.  The  word  "proprietor"  is  here 
used  to  indicate  a  person  who  derives  his  title  to  the  work  from 
the  author,  If  the  author  of  the  work  should  be  a  person  who 
could  not  himself  claim  the  benefit  of  the  Copyright  Act,  the  pro- 
prietor can  not  claim  it. 

(3)  The  executors,  administrators  or  assigns  of  the  above-men- 
tioned author  or  proprietor. 

Registration. 

3.  After  the  publication  of  any  work  entitled  to  copyright,  the  Copyright 
claimant  of  copyright  should  register  this  claim  in  the  Copyright  registration. 
Ofiice.     An  action  for  infringement  of  copyright  can  not  be  main- 

taine<l  in  Court  until  the  provisions  with  respect  to  the  deposit  of 
copies  and  registration  of  such  work  shall  have  been  complied  with. 
A  certificate  of  registration  is  issued  to  the  applicant  and  dupli- 
cates thereof  may  be  obtained  on  payment  of  the  statutory  fee  of 
50  cents. 

(h)  Copyrii^ht-  Office  Bulletin,  No.  15. 

c.  ^  .  4G 
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Appendix  D. 

Ujjitkd  Subject-matter  of  Copyright. 

States. 
—       4.   The  Act  provides  tliat  no  copyright  shall  subsist  in  the  original 

to  convri'o-ht'^    ^^-^^  0^  ^'^J  work  published  prior  to  July  1,  1909,  -which  has  not 

been  already  copyrighted  in  the  United  States  (sect.  7). 

Section  5  of  the  Act  divides  the  worlcs  for  which  copyright  may  be 

secured  into  eleven  classes,  as  follows: 

(a)  Books. — This  term  includes  all  printed  literary  works  (except 
dramatic  compositions)  whether  published  in  the  ordinary  shape 
of  a  book  or  pamphlet,  or  printed  as  a  leaflet,  card,  or  single  page. 
The  term  "  book "  as  used  in  the  law  includes  tabulated  forms  of 
information,  frequently  called  charts;  tables  of  figures  showing  the 
results  of  mathematical  computations,  such  as  logarithmic  tables; 
interest,  cost,  and  wage  tables,  &o.,  single  poems,  and  the  words  of 
a  song  when  printed  and  published  without  music;  librettos;  de- 
scriptions of  moving  pictures  or  spectacles;  encyclopaedias;  cata- 
logues; directories;  gazetteers  and  similar  compilations;  circulars' 
or  folders  containing  information  in  the  form  of  reading  matter 
other  than  mere  lists  of  articles,  names  and  addresses,  and  literary 
contributions  to  periodicals  or  newspapers. 

5.  The  term  "book"  can  not  be  applied  to — 

Blank  books  for  use  in  business  or  in  carrying  out  any  system  of 
transacting  affairs,  such  as  record  books,  account  books,  memorandum 
books,  diaries  or  journals,  bank  deposit  and  cheque  books;  forms 
of  contracts  or  leases  which  do  not  contain  original  copyrightable 
matter;  coupons;  forms  for  use  in  commercial,  legal,  or  financial 
transactions,  which  are  wholly  or  partly  blank  and  whose  value 
lies  in  their  usefulness  and  not  in  their  merit  as  literary  composi- 
tions. 

Directions  on  scales,  or  dials,  or  mathematical  or  other  instruments; 
puzzles  ;  games  ;  rebuses  ;  labels  ;  wrappers  ;  formulas  on  boxes, 
bottles,  and  other  receptacles  of  articles  for  sale  or  meant  to  accom- 
pany- such  articles. 

Advertisements  or  catalogues  which  merely  set  forth  the  names, 
prices,  and  places  where  articles  are  for  sale. 

Prefaces  or  other  introductory  matter  to  works  not  themselves 
entitled  to  copyright  protection,  such  as  blank  books. 

Calendars  are  not  capable  of  registration  as  such,  but  if  they 
contain  copyrightable  reading  matter  or  pictures  they  may  be  regis- 
tered either  as  "  books  "  or  as  "  prints "  according  tn  the  nature  of 
the  copyrightable  matter. 

6. — (b)  Periodicals.— This  term  includes  newspapers,  magazines, 
reviews,  and  serial  publications  appearing  oftener  than  once  a  year; 
bulletins  or  proceedings  of  societies,  &c.,  which  appear  regularly 
at  intervals  of  less  than  a  year;  and,  generally,  periodical  publica- 


Blank  books, 
&o.,  not  copy- 
rightable. 


Periodicals. 
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tions  which  would  be  registered  as  secoad-claas  matter  ai  the  posi:  Ai'i'kndix  D. 
office.  United 

7.— (c)  Lectures,  sermons,  addresses,  or  simil?ir  prodvxrtions,  pre- '    '  \    ■ 

pared  for  oral  deliverj-.  Lectures,  &c 

8. -(d)  Dramatic  ami    dranmiico-nnift/rn/    mmpositiovs,  sncli    as  Dramatin 
dramas,  comedies,  operas,  operettas  and  similar  works.  composition.^ 

The  designation  "dramatic  composition"  does  not  include  the 
following:  Dances,  ballets,  or  other  choreographic  ^^orks;  tableaux 
and  moving  picture  shows;  stage  settings  or  mechanical  devices  by 
which  dramatic  effects  are  produced,  or  "stage  business";  animal 
showvS,  sleight-of-hand  performances,  acrobatic  oi-' circus  tricks  of- 
any  kind;  descriptions  of  moving  pictures  or  of  settings  for  tlie 
production  of  moving  pictures.  (These,  however,  when  printed  and 
published,  arc  registrable  as  "books  "~)  (?). 

9.  Dramatico- musical    compositions    include    principally    operas,  Dramatico- 

operettas,  and  musical  comedies,  or  similar  productions  which  are  '""^'o^,! 

,      ,  .     ,  1,  ^  compositions, 

to  be  acted  as  well  as  sung.  &c. 

Ordinary  songs,  even  when  intended  to  be  sung  from  the  stage  Songs 
in  a  dramatic  manner,  or  separately  published  songs  from  operas  *u^b1i™i^|f 
and   operettas,   should   be   registered   as   musical   compositions,   not 
dramatico-musical  compositions. 

10. — (e)  Musical  compositions,  including  other  vocal  and  all  instru-  Musical 
mental  compositions,  with  or  without  words.  compositions. 

But  when  the  text  is  printed  alone  it  should  be  registered  as  a 
"book,"    not  as  a  "musical  composition." 

"  Adaptations  "  and  "  arrangements  '  may  be  registered  as  "  now 
works"  under  the  provisions  of  section  6.  Mere  transpositions  into 
different  keys  are  not  expressly  provided  for  in  the  Copyright  Act; 
but  if  published  with  copyright  notice  and  copies  are  deposited  with 
application,  registration  will  be  made. 

11. — (f)  Maps. — This  term  includes  all  cartographical  works,  such  Maps, 
as  terrestrial  maps,  plats,  marine  charts,  star  maps,  but  not  diagrams, 
astrological  charts,  landscapes,  or  drawings  of  imaginary  regions' 
which  do  not  have  a  real  existence. 

12. — (g)  Works  of  art. — This  term  includes  all  works  belonging  Worksof  art. 
fairly  to  the  so-called  fine  arts.     (Paintings,  drawings,  and  sculp- 
ture.) 

Productions  of  the  industrial  arts  utilitarian  in  purpose  and  char- 
acter are  not  subject  to  copyright  registration,  even  if  artistically 
made  or  ornamented. 

No  copyright  exists  in  toys,  games,  dolls,  advertising  novelties,  Toys,  ^amcs, 

(j)  See  now  as  to  photo-plays,  the  Act  of  1912  and  Reffulationsl,  post. 
p.  735. 
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Ukjtep 

States. 

Eeproduc- 
tions  uf  works 
of  art.  ■ 


Drawings  or 
plastic  works. 


Photographs. 


Prints  and 

pictorial 

illustrations. 

Articles  for 
use  not  copy- 
rightable. 


instruments  or  tools  of  any  kind,  glassware,  embroideries,  garments, 
Hcas,  woven  fabrics,  or  any  similar  articles. 

13. — (h)  Reproductions  of  works  of  art'. — 'This  term  refers  to  such 
reproductions  (engravings,  woodcuts,  etchings,  casts,  &c.)  as  contain 
in  themselves  an  artistic  element  distinct  from  that  of  the  original 
work  of  art  which  has  been  reproduced. 

14. — (i)  Dramnngs  or  "plastic  works  of  a  scientific  or  technical 
character. — This  term  includes  diagrams  or  models  illustrating 
scientific  or  technical  works,  architects'  plans,  designs  for  engineer- 
ing work,  &c. 

15. — (j)  Photographs. — This  term  covers  all  positive  prints  from 
photographic  negatives,  including  those  from  moving-picture  films 
the  entire  series  being  counted  as  a  single  photograph),  but  not 
photogravures,  half  tones,  and  other  photo-engravings. 

IG. — (k)  Prints  and  pictorial  illustrations. — This  term  comprises 
all  printed  pictures  not  included  in  the  various  other  classes  onume- 
I'ated  above. 

Articles  of  utilitarian  purpose  do  not  become  capable  of  copyright 
registration  because  they  consist  in  part  of  pictures  which  in  them- 
selves are  copyrightable,  e.g.,  puzzles,  games,  rebuses,  badges, 
buttons,  buckles,  pins,  novelties  of  every  description,  or  similar 
articles. 

Postal  cards  can  not  be  copyrighted  as  such.  The  pictures  thereon 
may  be  registered  as  "  prints  or  pictorial  illustrations  "  or  as  "  photo- 
graphs." Text  matter  on  a  postal  card  may  be  of  such  a  character 
that  it  may  be  registered  as  a  "book." 

Mere  ornamental  scrolls,  combinations  of  lines  and  colors,  deco- 
rative borders,  and  similar  designs,  or  ornamental  letters  or  forms 
of  typo  are  not  included  in  the  designation  "  prints  and  pictorial 
illustrations."  Trade  marks  can  not  be  copyrighted  nor  registered 
in  tlie  Copyright  Office. 


Registerahle'. 
Works. 


How   TO  sRcrRn  Reoistratiox. 

17.  Copyright  registration  may  be  secured  for: 
(1)  Unpublished  works. 
('2)  Published  works. 


Unpublished  Works. 

Unpublished  works  are  such  as  have  not  at  the  time  of  registration 
been  printed  or  reproduced  in  copies  for  sale,  or  been  publicly 
distributed.  They  include:  (a)  Lectures,  sermons,  addresses,  or 
similar  productions  for  oral  delivery;  (b)  dramatic  and  musical 
compositions;  (c)  photographic  prints;  (d)  works  of  art  (paintings, 
drawings,  and  sculpture),  and  (e)  plastic  works, 
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,  lu   order,  to.  secure  copyright,  iu  ,  such .  unpublished    works,   the  Ari-Expix,  D., 
following  steps  are  necessary  (fc) :                                                                      Uxn  ku 
IS      / 1  ^    T     ii                  PI                                                                                      States. 
xa.—i^ij  in  tJie  case  ot  lectures,  sermons,  addresses,  and  dramatic   ■ 

and  musical   compositions,  deposit  one  type-written  or  manuscript  rf^^put'°" 
copy  of  the  work.  lished  works. 

This  copy  should  bo  in  convenient  form,  clean  and  legible,  the 
leaves  securely  fastened  together,  and  should  bear  the  title  of  the 
work  corresponding  to  that  given  in  the  application. 

The  entire  work  in  each  case  should  be  deposited.  It  is  not 
sufficient  to  deposit  a  mere  outline  or  epitome,  or,  in  the  case  of  a 
play,  a  mere  scenario,  or  a  scenario  with  the  synopsis  of  the  dialogue. 

19. ~  (2)  In  the  case  of  photographs,  deposit  one  copy  of  a  positive  Unpublished 
print  of  the  work.  (Photo -engravings  or  photogravures  are  not  Pl'oto&raph. 
photographs  within  the  meaning  of  this  provision.) 

20.— (3)  In  the  ease  of  works  of  art,  models  or  designs  for  works  Photograph 
of  art,  ou  drawings  or  plastic  works  of  a  scientiiic  or  technical  char-  ^h^™'' "* 
aeter,  deposit  a  photographic  reproduction. 

In  each  case  the  deposited  article  should  be  accompanied  by  an 
application  for  registration  and  a  money  order  for  the  amount  of 
the  statutory  fee. 

2J.  Any  work  which  has  been  registered  as  an  unpublished  work.  Reproduction 

if  rei.roduced  in  copies  for  sale  or  distribution,  must  be  deposited  ?.*,""P"''', 

,    ,.  ,.  .  .    .,  ■'-  Usned  worlf . 

a  second  time  (two  copies,  accompanied  by  an  application  for  regis- 
tration and  the  statutory  fee)  in  the  same  manner  as  is  required  in 
the  case  of  works  published  in  the  first  place. 

Published  Works. 
Deposit  of  Copies. 

22.  After  publication  of  the  work  with  the  copyright  notice  in-  Deposit  of 
scribed,  two  complete  copies  of  the  best  edition  of  the  work  must  "'"P'^^- 
be  sent  to  the  Copyright  Office  (I),  with  a  proper  application  for  regis- 
tration correctly  filled  out  and  a  money  order  for  the  amount  of 

the  legal  fee. 

The  statute  requires  that  the  deposit  of  the  copyright  work  shall 
be  made  "  promptly,''  which  has  been  defined  as  "  without  unneces- 
sary delay."  It  is  not  essential,  however,  that  the  deposit  be  made 
on  (he  very  day  of  publication. 

23.  Published  works  are  such   as  are  printed  or  other\vise  pro-  Definition  of 
duced   and   "placed   on  sale,   sold,   or  publicly   distributed"    (i.e.,  ^^;^^.     '^ 
so  that  all  persons  who  desire  copies  may  obtain  them  without  re- 
striction or  condition  other  than  that  imposed  by  the  copyright  law). 

(/t)  As  to  dramas,  see  further  Regulations,  post,  p.  733. 
(Z)  Uiider  the  Act  of  1914  only  one  copy  of  a  work  publislied  in  u,  foreign, 
country  is  now  required:  see  post,  p.  737. 


fk'6 


AtPHNDlX  t). 


Appekdix  D.    Representation  on  the -stage  of  a  play  is  not  a  publication  of  it,  nor 
UxiTUD       iij  the  public  performance  of  a    musical    composition    publication. 
Works  intended  for  sale  or  general  distribution  must  first  be  printed 
■\virli  the  siatutor}'  form  of  copyright  notice  inscribed  on  every  copy 
intended  to  bo  circulated. 


Statks. 


Form  of 
notice. 


Short  form  of 
notice. 


Notice  upon 
each  copy. 


NoiTCK  OF  Copyright. 

24.  The  ordinary  form  of  copyright  notice  for  books,  periodicals, 
dramatic  and  musical  compositions  is  "  Copyright,  19 —  (the  year  ,of 
pviblication),  by  A.  B.  (the  name  of  the  claimant)."  The  name  of 
the  claimant  printed  in  the  notice  should  be  the  real  name  of  a  living- 
person,  or  his  trade  name  if  he  always  uses  one  (but  not  a  pseudonym 
or  pen  name),  or  the  name  of  the  firm  or  corporation  claiming  to 
own  the  copyright.  The  copyright  notice  should  not  be  printed  in 
the  name  of  one  person  for  the  benefit  of  another.  The  beneficiary's 
name  should  be  printed  in  such  cases. 

25.  In  the  case  of  maps,  photographs,  reproductions  of  works  of 
art,  prints  or  pictorial  illustrations,  works  of  art,  models  or  designs 
for  works  of  art,  and  plastic  works  of  a  scientific  or  technical  char- 
acter, the  notice  may  consist  of  the  letter  C,  inclosed  within  a  circle, 
thus  (cj,  accompanied  with  the  initials,  monogram,  mark,  or  .symbol 
of  the  copyright  proprietor.  But  in  such  cases  the  name  itself  of 
the  copyright  proprietor  must  appear  on  some  accessible  portion 
of  the  work,  or  on  the  mount  of  the  picture  or  map,  or  on  the  margin, 
back,  or  permanent  base  or  pedestal  of  the  work. 

26.  The  prescribed  notice  must  be  affixed  to  each  cop3'  of  the  work 
published  or  offered  for  sale  in  the  United  States.  But  no  notice  is 
required  in  the  case  of  foreign  books  printed  abroad  seeking  ad 
interim  protection  in  the  United  States,  as  provided  in  section  21 
of  the  Copyright  Act. 


Works 
produced  in 
Uilited  State.o. 


AmEMCAN  MANnFACTlRE  OF  COPYKIGHT   BoOKS. 

27.  The  following  works  must  be  manufactured  in  the  United 
States  in  order  to  secure  copyright: 

(a)  All  "books"  in  the  English  language  and  books  in  any 
language  by  a  citizen  or  domiciled  resident  of  the  United  States 
must  be  printed  from  type  set  within  the  limits  of  the  United  States, 
either  by  hand  or  by  the  aid  of  any  kind  of  typesetting  machine,  or 
from  plates  made  within  the  limits  of  the  United  States  from  type 
sot  therein,  or,  if  the  text  of  such  books  be  produced  by  lithographic 
process  or  photo-engraving  process,  then  by  a  process  wliolly  per- 
formed within  the  limits  of  the  United  States;  and  the  printing  of 
the  text  and  binding  of  the  book  must  bo  performed  within  the 
limils  of  the  United  States. 
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(b)  All  illustrations  within  a  book  produced  by  lithographic  pro-  ApytNfiix  D. 
cess  or  photo-engraving  process   and  all    separate    lithographs  or       ^^-'"''^''l' 

photo-engravings  must  be  produced  by  lithographic  or  photo-en- ^ — -^ — 

graving  process  wholly  performed  -within  the  limits  of  the  United 
States,  except  when  the  subjects  represented  in  such  illustrations 
in  a  book  or  such  separate  lithographs  or  photo-engravings  "  arc 
located  in  a  foreign  country  and  illustrate  a  scientific  work  or 
reproduce  a  work  of  art." 

28.  Books  by  foreign  authors  in  any  language  other  than  Englisli  Books  by- 
are  not  required  to  be  printed  in  the  United  States.  auUiors 

In  the  case  of  books  printed  abroad  in  the  English  language  an  -gg^^g  printed 
ad  interim  term  of  copyright  of  thirty  days  from  registration  made  abroad, 
in  the  Copyright  Office  within  thirty  days  after  publication  abroad 
may  be  secured;  but  in  order  to  extend  the  copyright  to  the  full 
term  of  protection,  an  edition  of  the  work  must  be  published  in 
the  United  States  within  the  thirty  days  ad  interim  terra,  printed 
or  produced  within  the  limits  of  the  United  States  as  required  in 
section  15  of  the  Copyright  Act. 

Application  Fop,  EEGiSTR.iTioN. 

29.  The  application  for  copyright  registration  required  to  be  sent  Application 

with  each  work  (see  No.  20)  must  state  the  following  facts,  without  *°''. 

^   .  -^  °  registrauou. 

which  no  registration  can  be  made: 

(1)  The  name  and  address  of  the  claimant  of  copyright. 

(2)  The  nationality  of  the  author  of  the  work. 

(3)  The  title  of  the  work. 

(4)  The  name  and  address  of  person  to  whom  certificate  is  to  be 
sent. 

(5)  In  the  case  of  all  published  works  the  actual  date  (year,  month, 
and  day)  when  the  work  was  published. 

30.  In  addition,  it  is  desirable  that  the  application  should  state  Name  of 
for  record  the  name  of  the  author.     If,  however,  the  work  is  pub-  author, 
lished  anonymously  or  under  a  pseudonym  and  it  is  not  desired  to 

place  on  record  the  real  name  of  the  author,  this  may  be  omitted. 

In  the  case  of  works  made  for  hire,  the  employer  may  be  given  as 

the  author.     By  the  nationality  of  the  author  is  meant  citizenship,  Nationality  of 

not  race;   a  person  naturalized  in  the  United  States  should  be  de-  author. 

scribed  as  an  American.     An  author,  a  citizen  of  a  foreign  country 

having  no  copyright  relations  with  the  United  States,  may  secure 

copyright  in  this  country,  if  at  the  time  of  publication  of  his  work 

he  is  a.  permanent  resident  of  the  United  States.    The  fact  of  such 

permanent  residence  in  the  United  States  should  be  expressly  stated 

iu  the  application.    Care  should  be  taken  that  the  title  of  the  work, 

the  name  of  the  author,  and  the  name  of  the  copyright  claimant 
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Ai'i'nxDix  D.    should  be  correctly  stated  iii  the  application,  and  that  they  .should 

Uxiti:d        agree  exactly  with  the  same  statements  made  in  the  work  itself.    .  . 
States.  r.  .        j  ..    ,.  . 


Application 
forms. 


Applic.vtion  FORII.S. 

31.  The  Copyright  Otiice  has  issued  the  following  application 
forms,  which  will  be  furnished  on  request,  and  should  be  used 
when  applying  for  copyright  registration; 

Ai.  Book  by  citizen  or  roadcnt  of  the  United  States. 

A^.  New  ed.  New  edition  of  book  bj'  citizen  or  resident  of  tlie 
United  States. 

A^  for^.  Book  hy  citizen  or  resident  of  a  foreign  country,  but 
manufactured  in  the  United  States. 

A-.  Edition  printed  in  the  United  States  of  a  book  originally 
published  abroad  in  the  English  language. 

A^.  Book  by  foreign  author  in  foreign  language. 

A*.  Ad  interim.  Book  published  abroad  in  the  English  language. 

A^.  Contribution  to  a  newspaper  or  periodical. 

Bi.   Periodical.     For  registration  of  single  issue. 

E-.  Periodical.     General  application  and  deposit. 

0.  Lecture,  sermon,  or  address. 

U^.   Published  dramatic  coinposition. 

D^'.  Dramatic  composition  not  reproduced  for  sale. 

D^.  Uraniatico-musical  composition. 

El.   Published  musical  composition. 

E".  Musical  composition  not  reproduced  for  sale. 

F.  Published  map. 

G.  Work  of  art  (painting,  drawing,  or  sculpture);  or  model  or 
design  for  a  work  of  art. 

1.  Drawing  or  plastic  work  of  a  scientific  or  technical  character. 
.P     Photograph  published  for  sale. 

J-.   Photograph  not  reproduced  for  sale. 
K.  Print  or  pictorial  illustration. 


Affidavit  for 
book. 


Afpidavit  of  Manufacture. 

;i2.  In  the  case  of  books  by  American  authors  and  all  books  in  the 
English  language  the  application  must  be  accompanied  by  an  affi- 
davit, showing  the  following  facts: 

(1)  That  the  copies  deposited  have  been  printed  from  type  set 
within  the  limits  of  the  United  States;  or  from  plates  made  within 
(lie  limits  of  the  United  States  from  type  set  therein;  or  if  the  text 
bo  produced,  by  lithographic  process  or  photo-ongraving  process'; 
that  such  process  was  -wholly  performed  within  the  limits  oftlio 
United  States.  Stating,  in  either  case,  the  place  and  the  estab- 
lishment, where,  such  work  was  done.  ■•-,■. -  -- 

(2)  That  the  printing  of  the  text  has  been  performed  within  the 
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limrts  of  the  United  States,  showing-  the  place  and,  the  name  of  the   Aitkndix  p. 

establishment  doina-  the  work.  United 

_  States. 

(3)  That  the  binding  of  such  book  has  been  performed  ^xithin    

tlie  -limits  of  the  United  States,  showing  the  place  and  the  name 
of  the  establishment  where  the  work  was  done.  This  can  be  omitted 
if  the  work  is  unbound. 

(4)  Thar  the  completion  of  the  printing  of  said  book  was  on  a 
stated  day,  or  that  the  book  was  published  on  a  given  date. 

Section  62  of  the  Copyright  Act  defines  the  date  of  publication  Date  of 
as   "  the   earliest  date   when  copies  of   the  first  authorised  edition  Publication. 
were  placed  on  sale,  sold,  or  publicly  distributed  by  the  proprietor 
of  the  copyright  or  under  his  authority." 

33.  The  afiidavit  may  be  made  before  any  officer  authorised  to  Affidavit  must 
administer  oaths  within  the  United  States  who  can  affix  his  official  ^^  "^^^'^  ^®'^'' 
seal  to  the  instrument. 

The   applicant  and  the   officer  administering   the   oath   for  .such 
affidavit  are  specially  requested  to  make  sure  that  the  instrument  is 
properly  executed,  so  as  to  avoid  the  delay  of  having  it  returned 
for  amendment.     Experience  shows  that  among  the  common  errors  Errors  by- 
made  by  applicants  are  the  following:  app  loants. 

Failure  to  write  in  the  "venue,"  that  is,  tJio  name  of  the  county 
and  State,  and  to  make  sure  that  the  notarj-'s  statement  agrees. 

Reciting  a  corporation  or  partnership  as  affiant.  Oaths  can  be 
talven  only  by  individuals. 

Failure  to  state  in  what  capacity  the  affiant  takes  the  oath,  whether 
as  claimant,  agent  of  the  claimant,  or  printer.  Where  a  corporation 
or  firm  is  the  claimant,  the  affiant  should  swear  as  agent. 

Failure  to  state  the  exact  date  of  publication  or  completion  of 
printing.     The  month  alone  is  insufficient. 

Failure  to  sign  the  affidavit.  The  signature  should  correspond 
exactly  Avith  the  name  of  the  affiant  stated  at  the  beginning.  Corpo- 
ration or  firm  names  must  not  appear  in  this  place. 

Failure  to  obtain  signature  of  the  notary  after  swearing  to  the 
contents. 

Failure  to  obtain  the  seal  of  the  notary. 

Swearing  before  an  officer  not  authorised  to  act  iu  the  place  stated 
in  the  venue.  ■ 

Variance  between  names  and  dates  as  stated  in  the  affidavit  and 
the  application.  '  , 

The  affidavit  must  never  be  made  before  the  day  of  publication. 

34.  The.  affidavit  may  be  made  by:   (1)  The  peisuu  claiming  the  By  whom 
copyright;    or  (2)  his  duly  authorised  ag^nt  or  representative  re-^®^*^^'*'"^^ 
siding  in  the  United  States;  or  (3)  the;,printer  who  has  printed  the  , 

book. 
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Book  in 
foreign 
lan.^uagc. 


D-  The  person  making  tlie  affidavit  must  stat«  in  which  of  the  above- 
mentioned  capacities  he  does  so. 

35.  In  the  case  of  a  foreign  author  applying  for  a  book  in  a 
language  other  than  English,  no  affidavit  is  required,  as  such  books 
are  not  subject  to  the  manufacturing  clause. 

In  the  case  of  a  foreign  author  applying  for  a  book  in  the 
English  language,  the  same  affidavit  must  be  made  as  in  that  of  an 
American  author,  except  vphere  a  book  is  deposited  for  ad  interim 
protection  under  section  21.  In  such  cases  the  affidavit  must  be 
filed  when  the  ad  interim  oopyright  is  sought  to  be  extended  to  the 
full  term. 

The  affidavit  is  only  required  for  BOOKS. 


Periodicals  (Form  B). 
Periodicals-.  3c.  AppUcatiou  should  be  made  in  the  same  manner  as  for  books, 

depositing  two  copies,  but  no  affidavit  is  required. 

Separate  registration  is  necessary  for  each  number  of  the  periodical 
published  with  a  notice  of  copyright,  and  can  only  be  made  after 
publication.  It  is  not  possible  to  register  the  title  of  the  periodical 
in  advance  of  publication. 

Contributions  to  Periodicals  (Form  A^). 

Contributions        37.  If  special  registnation  is  requested  for  any  contribution  to  a 

o  perio  ica  s.  p,gj.JQ(3j(jg^]^  g^g  copy  of  the  number  of  the  periodical  in  which  the 

contribution  appears  should  he  deposited  promptly  after  publication. 

The  entire  copy  should  be  sent;   sending  a  mere  clipping  or  a 

page  containing  the  contribution  does  not  comply  with  the  statute. 

The  date  of  publication  of  a  periodical  is  not  necessarily  the  date 

stated  on  the  title-page.     The  application  should  state  the  day  on 

which  the  issue  is  "  first  placed  on  sale,  sold,  or  publicly  distributed," 

which  may  be  eiarlier  or  later  than  the  date  printed  on  the  title-page. 


Ad  interim 
oopyright. 


Ad  Interim  Applications  (Form  A*). 

38.  Where  a  book  in  the  English  languag'e  has  been  printed 
abroad,  an  ad  interim  oopyright  may  be  secured  by  depositing  in 
the  Copyright  Office  one  complete  copy  of  the  foreign  edition,  witli 
an  application  containing  a  request  for  the  reservation  and  a  money 
order  for  $1.  Such  applications  should  state:  (1)  Name  and  nation- 
ality of  the  author;  (2)  Name  and  nationality  of  the  oopyright 
claimant;    (3)  Exact  date  of  original  publication  abroad. 

The  deposit  must  be  made  within  thirty  days  from  pubHcation 
abroad.  Whenevei;,  within  the  thirty  days'  period  of  ad  interim 
protection,  an  edition  maaufaotured  in  the  United  States  is  published, 
and  two  copies  are  deposited,  the  oopyright  claim  therein  may  be 
registered  the  same  as  any  other  book  (Form  A^). 
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United 

39.  All  mail  matter  intended  for  the  Copyright  Office  should  be        States. 

addressed  to  the    "Register   of  Copyrights,   Library  of  Congress,  Address  of 
Washington,    D.C."      No    letters    dealing  with   copyright  matters  mail  matter, 
sliould  be  addressed  to  individuals  in  the  ofHoe. 

Copyright  matter  designed  for  deposit  in  the  Copyright  Office 
■will  be  transmitted  by  tlie  postmaster  free  of  charge  when  requested. 
The  postmaster  will  also,  when  requested,  give  a  receipt  for  matter 
so  delivered  to  him  for  transmission. 

No  franking  label  is  issued  by  the  Copyright  Office  for  tliis 
purpose. 

Fees. 

40.  The  fee  required  to  be  paid  for  copyright  registration  is  $1,  Copyright 
except  that  in  case  of  photographs  it  is  only  50  cents  when  no  *'®^*- 
certificate  of  registration  is  desired. 

All  remittances  to  the  Copyright  Office  should  be  sent  by  money  Remittances. 
order  or  bank  draft.     Postage  stamps  should  not  be  sent  for  fees  or 
postage.      Checks  can  not  be  accepted  unless  certified.      Coin  or 
currency  inclosed  in  letter  or  packages  if  sent  will  be  at  the  re- 
mitter's risk. 

Publishers  may  for  their  own  convenience  deposit  in  the  Copy- 
right Office  a  sum  of  money  in  advance  against  which  each  registra- 
tion will  be  charged. 

Assignments  of  Copyright. 

41.  When  a  copyright  has  been  assigned  the  instrument  in  writing  Assignments 
signed  by  the  proprietor  of  the  copyright  may  be  filed  in  this  office  "  °°^y"S  *■ 
for  record  within  six  calendar  months  after  its  execution  without  the 

limits  of  the  United  States  or  three  calendar  months  within  the 
United  States. 

After  having  been  recorded  the  original  assignment  will  be  re- 
turned to  the  sender  with  a  sealed  certificate  of  record  attached. 

42.  The  fee  for  recording  and  certifying  an  assignment  is  |1  up  Fee  for 
to  300  words;   $2  from  300  to  1,000  words;  and  another  dollar  for  recording 

'  .       '  assignment. 

each  additional  thousand  words  or  fraction  thereof  over  300  words. 

43.  After  the  assignment  has  been  duly  recorded,  the  assignee  Name  of 
may  substitute  his  name  for  that  of  the  assignor  in  the  copyright  assignee  ]u 
notice  on  the  work  assigned.    Such  substitution  or  transfer  of  owner- 
ship will  be  indexed  in  this  office  upon  request,  at  a  cost  of  10  cents 

for  eacli  work  assigned. 

Notice  of  User  of  Musical  Compositions. 

44.  Whenever  the  owner  of  the  copyright  in  a  musical  composition  Notice  of  user 
uses  such  music  in  phonographs  himself  or  permits  anyone  else  to  of  music. 
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Ait]:n]ji\  D.    do  so,  lie  must  send  a  notice  of  such  ase  by  him  or  by  any  other 

Unitj:d       person  to  the  Copyright  Offioe  to  be  recorded. 
States. 

45.  Whenever  any  person  in  the  absence  of  a  license  intends  to 

use  a  copyrighted  musical  composition  upon  the  parts  of  instruments 

sev^■ing  to  reproduce  the  same  mechanically,  the  Act  requires  that 

he  shall  serve  notice  of  such  intention  upon  the  copyright  proprietor 

and  must  also  send  a  duplicate  of  such  notice  to  the  Copyright  Office. 


Notice  in 
absence  of 
license. 


Kenewals  and 
extensions. 


Renewal  for 

composite 

work. 

Renewal  fee. 


Application  tor  the  Renewtal  or  Extension  of  Subsisting 
Copyrights. 

46.  Application  for  the  renewal  or  extension  of  a  subsisting  copj'- 
right  (except  copyright  of  a  composite  work)  may  be  filed  within 
one  year  prior  to  the  expiration  of  the  existing'  term  by: 

(1)  The  author  of  the  work  if  still  living; 

(2)  The  widow,  widower,  or  children  of  the  author  if  the  author 
is  not  living; 

(3)  The  author's  executor,  if  such  author,  widow,  widower,  or 
children  be  not  living; 

(4)  If  the  author,  widow,  widower,  and  children  are  all  dead,  aiid 
the  author  left  no  will,  then  the  next  of  kin. 

47.  If  the  work  be  a  composite  work  upon  which  copyright  A\a.s 
originally  secured  by  the  proprietor  thereof,  then  such  proprietor  is 
entitled  to  the  privilege  of  renewal  and  extension. 

48.  The  fee  for  the  recording  of  the  renewal  claim  is  50  cents. 
Application  for  the  renewal  or  extension  of  copyright  can  not  be 
recorded  in  the  name  of  an  assignee  nor  in  that  of  any  person  not 
expressly  mentioned  in  section  24  of  the  Act. 


Searches. 

Searches.  49.  Upon  application  to  the  Register  of  Copyrig-hts  search  of  the 

records,  indexes,  or  deposits  will  be  made  for  such  information  as 
they  may  contain  relative  to  copyright  claims.  Persons  desiring 
searches  to  be  made  should  state  clearly  the  nature  of  the  work,  its 
title,  the  name  of  the  claimant  of  copyright  and  probable  date  of 
entry;  in  the  case  of  an  assignment,  the  name  of  th6  assignor  or 
assignee  or  both,  and  the  name  of  the  copyright  claimant  and  the 
title  of  the  music  refei'red  to  in  case  of  notice  of  user. 

Search  fee.  The  statutory  fee  for  searches  is  50  cente  for  each  full  hour  of 

time  consumed  in  making  such  search. 
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DEAMAS. 

Instructions  for  securing  Copyright  Registration  in  the  United 
States  un^er  the  United  States  Copyright  Act  of  March  4, 
1909. 

In  order  to  secure  the  registration  of  a  claim  to  copyright  in  the 
United  States  for  any  dramatic  composition,  the  following  procedure 
is  required  under  the  copyright  law  of  the  United  States:  — 

I.  If  the  drama  is  a  new  work  which  has  been  printed  and  sold 
as  a  book: 

(1)  Print  upon  the  back  of  the  title-page  the  copyright  notice  in 
the  form  prescribed  by  the  copyright  statute.  The  usual  and  a 
correct  form  is  the  word  "Copyright";  the  year  date  of  pubUcation 
(i.e.,  the  year  Avhen  copies  were  first  sold,  offered  for  sale,  or  publicly 
distributed);  and  the  name  of  the  person  who  claims  the  copyright; 
e.g.,  "Copyright,  1912,  by  John  Smith." 

(2)  Promptly  after  such  publication  of  the  play  send  by  post 
prepaid  two  (2)  copies  addressed:  Register  of  Copj'rights,  Library 
of  Congress,  Washington,  D.C.,  U.S.A. 

(3)  These  copies  must  be  accompanied  by  a  claim  to  copyright  in 
the  work,  setting  out — 

(a)  The  full  title  of  the  play. 

(b)  The  name  of  the  person  who  claims  the  copyright,  his  nation- 

ality and  address. 

[This  must  be  the  real  name  and  not  the  pen  name,  stage 
name,  or  pseudonym.  It  is  this  name  which  must  appear 
in  the  printed  notice,  and  the  form  of  the  name  in  the 
printed  notice  should  exactly  agree  with  the  name  stated 
in  the  application  for  record.] 

(c)  The  nationality  of  the  author  or  authors  (i.e.,  the  name  of 

the  country  of  which  they  are  at  the  time  of  making  the 
application  citizens  or  subjects)  must  be  given,  or  if  per- 
manent residents  of  the  United  States,  that  fact  should  be 
stated. 

[If  the  dramatic  work  is  an  adaptation  or  translation, 
then  it  is  the  name  of  the  country  of  which  the  author  of 
the  adaptation  or  translation  is  a  citizen  or  subject  that 
mwat  be  stated.] 

(4)  The  name  of  the  author  or  authors  should  also  be  given,  if 
printed  in  the  book;  or,  if  not  so  jjrinted  and  no  objection  exists 
to  placing  the  names  on  record.  But  it  is  not  obligatory  to  disclose 
the  name  of  the  author. 
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(5)  The  application  must  state  the  exact  date  of  publication,  i.e., 
"the  earliest  date  when  copies  of  the  first  authorised  edition  were 
placed  on  sale,  sold,  or  publicly  distributed  by  the  proprietor  of  the 
copyright  or  under  his  authority." 

This  application  can  be  made  by  letter,  provided  all  the  essential 
facts  are  clearly  set  out.  It  would,  however,  be  more  conveniently 
supplied  to  the  Copyright  Office  by  using  the  application  form  called 
"  Di,"  which  will  bo  sent  upon  request. 

(6)  With  the  application  must  be  sent  an  international  post-office 
money  order  to  pay  the  statutory  registration  fee  of  $1  (=  about 
4s.  2cl.).  This  fee  includes  a  oertificate  of  registration  imder  seal 
of  the  Copyright  Office,  which  will  be  posted  free  of  further  charge 
to  the  address  indicated  in  the  application.  The  money  order  should 
l)e  made  paj'able  to  the  Begister  of  Copyrights.  Personal  e]ip(^k,s 
or  domestic  Briti.sh  money  orders  or  British  postal  notes  cannot  bo 
received. 

The  copyright  is  for  a  first  terra  of  twenty-eight  years  from 
publication,  with  a  right  of  renewal  for  twenty-eight  years  more. 
Old  plays  which  are  now  first  printed  as  books  cannot  be  registered 
to  secure  the  statutory  copyright.  The  law  does  not  require  that 
the  drama  be  printed  in  the  United  States. 

II.  If  the  drama  is  a  new  work  and  has  not  been  printed  and 
published,  it  may  be  registered  as  a  dramatic  composition  "not 
reproduced  in  copies  for  sale ''  by  proceeding  as  follows: 

(a)  Deposit  in  the  Copyright  Office  one  clean  and  complete  copy, 

either  manuscript  or  typewritten; 

(b)  Send  with  it  an  application  for  registration  of  claim  to  copy- 

right exactly  as  above,  omitting  only  the  date  of  publica- 
tion. (Application  form  "  D^ "  can  be  used  for  this 
purpose.) 

[If  it  is  the  intention  presently  to  print  and  sell  the 
drama,  there  would  seem  to  be  no  advantag-e  in  registering 
the  manviscript,  as  the  law  expressly  requires  a  second 
deposit  of  two  printed  copies,  and  registration  when  the 
work  has  been  "reproduced  in  copies  for  sale."] 

Address  all  matter  to  The  Register  of  Copyrights,  Copyright 
Office,  Library  of  Congress,  Washington,  D.C.,  U.S.A. 


Thorv.vld  Solbeug, 

Register  of  Copyrights. 
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Model  op  Blank  "  D',"  Eeqtjest  foe  Eeqisteation  op  a  Published         xJxited 

Dramatic  Composition.  States. 


'  REGISTER  OF  COPYRIGHTS,  WASHINGTON,  D.  C. 

Date, 

Of  the  Deamatio  Composition  named  herein.  Two  complete  copies  of  the 
beat  edition  first  published  on  the  date  stated  herein  are  hereby  deposited  to 
.'iecuro  copyright  registration,  according  to  the  provisions  of  the  Act  of 
March  4,  1909.  $1  (statutory  fee  for  registration)  is  also  inclosed.  The 
copyright  is  claimed  by  the  undersigned: 

Name  and  address  of  copyright  claimant, 

Name  of  Author,  but  if  a  translation,  then  name  of  the  Translator, 

Country  of  which  the  author  or  translator  is  a  citizen, 

[An  alien  author  domiciled  in  the  United  States  xh-onld  nnrite  here  in  addi- 
tion to  citizenship  "  domiciled  in  U.  <S'."] 

Brief  title  of  work. 

Exact  date  of  publication,  .     [Must  be  stated.] 

[Date  {day,  month,  and  year)  when  placed  on  sale,  sold,  or  publicly 
distributed. "\ 

Send  certificate  of  registration  to. 

Name  and  address  of  remitter, 


MOTION  PICTUEES. 

Directions  for  securing  Registration  under  the  Amendatory 
Copyright  Act  op  August  24,  1912. 

The  amendment  of  the  Copyright  Act,  approved  August  24,  1912, 
provides  for  obtaining  copyright  for  tvi^o  new  classes  of  works, 
namely: 

Class  "1,"  " Motion-pioture  photo-plays";  and  Class  ''m," 
"Motion  pictures  other  than  photo-plays." 

In  order  to  secure  registration  of  claims  to  copyright  for  such 
works  the  following  steps  should  be  taken  in  compliance  with  the 
express  provisions  of  the  Act  cited. 

Motion-Picture  Photo-Plays. 

I.  Motion-picture  photo-plays  not  reproduced  in  copies  for  sale. 
Deposit  in  the  Copyright  Office,  AVashington,  D.O.— 

(1)  the  title  of  the  motion-picture  photo-play, 

(2)  a  description  of  the  work,  preferably  either  printed  or 

typewritten, 

(3)  a  photograph  taken  from  each  scene  of  every  act. 
These  deposits  should  be  accompanied  by  an  application  for  re- 
cording the  claim  to  copyright.     For  this  purpose  use  application 
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form  "L2,"  wliieh  will  be  fui-nished  by  the  Copyright  Office  upon 
request.  Also  send  with  the  application  a  post  office  or  express 
money  order  to  pay  the  statutory  registration  fee  of  11.00. 

II.  Motion-picture  j)hoto-plays  reproduced  in  copies  for  sale. 

When,  the  motion-picture  photo-play  has  been  published  (i.e., 
placed  on  sale,  sold,  or  publicly  distributed)  with  the  required  notice 
of  copyright  upon  each  copy,  promptly  after  such  publication  deposit 
in  the  Copyright  Office  two  complete  copies  of  the  work,  accom- 
panied by  an  application  for  recording  the  claim  to  copj-right  in  the 
published  work.  For  this  purpose  use  application  form  "Li,"  which 
will  be  furnished  by  the  Copyright  Office  upon  request.  Also  send 
with  the  applioatiion  a  post  office  or  express  money  order  to  pay  the 
statutory  registration  fee  of  SI. 00. 


Motion  Pictures  other  than  Photo-Plays. 

I.  Motion  pictures  other  than  photo-plays  not  reproduced  in  copies 
for  sale. 

Deposit  in  the  Copyright  Office,  Washington,  D.C. — 

(1)  the  title  of  the  motion  picture, 

(2)  a  description  of  the  work,  preferably  either  printed  or  type- 

written, 

(3)  two  or  more  photographs  taken  from  different  sections  of 

the  complete  motion  picture. 
These  deposits  should  be  accompanied  by  an  application  for  re- 
cording the  claim  to  cojiyright.  For  this  purpose  use  application 
form  "M^,"  which  will  be  furnished  by  the  Copyright  Office  upon 
request.  Also  send  with  the  application  a  post  office  or  express 
money  order  to  pay  the  statutory,  fee  of  11.00. 

II.  Motion  pictures  other  than  photo-plays  reproduced  in  copies 
for  sale. 

Wlieri  the  work  has  been  published  (i.e.,  placed  on  sale,  sold,  or 
publicly  distributed)  with  tlie  required  notice  of  copyright  upon 
each  copy,  promptly  after  such  publication  deposit  in  the  Copyright 
Office  two  complete  copies  of  the  work,  accompanied  by  an  applica- 
tion for  recording  the  claim  to  copyright  in  the  published  work. 
For  this  purpose  uss  application  form  "  M^,"  which  will  be  furnished 
by  the  Copyright  Office  upon  request.  Also  send  with  the  applica- 
tion a  post  office  or  express  money  order  to  pay  the  statutory  fee 
of  11.00. 

In  all  cases  the  money  order  remitting'  the  registration  fee  should 
be  made  payable  to  the  "  Eegister  of  Copj-rights."  Send  the  title, 
description,  prints,  copies,  application  and  fee  in  one  parcel, 
addressed  to  the  Register  of  Copyrights,  Washington,  D.C. 


COLONIAL  AND  FOREIGN  STATUTES,  OEDERS  AND  REGULATIONS.  ^J^^ 

If  any  motion  picture  lias  been  registered  as  a  work  "  not  repro-   Appendix  D. 
duoed  in  copies  for  sale,"  it  must  nevertheless  be  registered  a  second       United 
time  if  it  ha^  been  afterward  published.  '- '- — 


Thoevald  Solberg, 

Register  of  Copyrights. 


DEPOSIT  OF  WOEKS  OF  FOEEIGN  AUTHOES. 

The  copyright  law  of  the  United  States  has  been  amended  by  the 
Act  of  Congress,  approved  March  28,  1914,  providing,  in  the  case 
of  a  work  by  an  author  who  is  a  citizen  or  subject  of  a  foreign 
State  or  nation  and  which  has  been  published  in  a  foreign  country, 
that  of  the  best  edition  published  in  such  foreign  country  one  com- 
plete copy  shall  be  promptly  deposited  in  the  Copyright  Office  at 
Washington,  after  publication,  in  lieu  of  two  copies  as  heretofore 
required  (a). 

This  provision  of  law  applies  to  books,  dramas,  music,  maps, 
photographs,  prints  and  all  other  works  by  foreign  authors  published 
in  a  foreign  country,  which  are  not  required  by  the  copyright  laws 
to  be  printed  or  manufactured  in  the  United  States  in  order  to  secure 
copyright  protection  in  the  United  States. 

The  new  Act  does  not  change  any  provisions  of  the  Copyright 
Act  of  March  4,  1909,  as  regards  the  requirements  of  American 
manufacture. 

The  application  for  registration  should  state  the  place  and  foreign 
country  where  the  work  was  first  published. 

Only  one  copy  should  be  deposited  in  the  case  of  any  such  work 
published  abroad.  Attention  is  particularly  directed  to  this  amend-' 
ment  in  order  that  no  more  than  the  one  copy  required  may  be 
sent,  as  the  Copyright  Office  has  no  funds  with  which  to  defray  the 
postage  for  the  return  of  any  extra  copies  received. 

Application  forms  to  be  used  for  filing  claims  to  copyright  in 
accordance  with  the  new  provision  of  law  will  be  at  once  prepared 
and  will  be  forwarded  to  all  persons  requesting  them.  Meantime 
it  will  be  possible  to  use  the  old  application  forms  for  published 
works  by  changing  with  a  pen  "  two  copies  "  to  "  one  copy  "  wherever 
these  words  occur  in  the  forms. 

\  Thoevald  Solberg, 

Register  of  Copyrights. 

(d)  See  sect.  12  of  the  Act  of  1909,  as  amended  by  the  Act  of  1914,  amte, 
p.  704. 


C. 
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EULES  AND  ORDERS,  ETC.  MADE  UNDER  THE 
COPYRIGHT  ACT,  1911. 


The  Copyright  Royalty  System   (General)  Regulations,    1912. 
Dated  June  7,  1912(a). 

The  Board  of  Trade,  in  pursuance  of  the  powers  conferred  by 
section  3  of  the  Copyright  Act,  1911,  hereby  make  the  following' 
regulations: — 

Preliminmnj . 

(1.)  These  Regulations  may  be  cited  as  the  Copyright  Royalty 
System  (General)  Regulations,  1912,  and  shall  come  into  operation 
on  the  1st  day  of  July,  1912. 

Notice. 

(2.)  The  notice  required  by  section  3  of  the  Copyright  Act,  1911, 
shall  contain  the  following  particulars: — 

(a)  The  name  and  address  of  the  person  intending  to  reproduce 

the  work; 

(b)  The  name  of  the  work  which  it  is  intended  to  reproduce  and 

(if  necessary)  a  description  sufficient  to  identify  it; 

(c)  The  manner  in  which  it  is  intended  to  reproduce  the  work 

(e.g.,  whether  by  pi-inting,  lithography,  photography,  &c.); 

(d)  The  price  or  prices  at  which  it  is  intended  to  publish  the 

work; 

(e)  The  earliest  date  at  which  any  of  the  copies  will  be  delivered 

to  a  purchaser. 
(3.)  The  notice  shall,  not  less  than  one  month  before  any  copies 
of  the  work  are  delivered  to  a  purchaser,  be  sent  by  registered  post 
or  published  by  advertisement  as  follows: — 

(a)  If  the  name  and  an  address  within  the  United  Kingdom  of 
the  owner  of  the  copyright,  or  his  agent  for  the  receipt 
of  notice,  are  known  or  can  with  reasonable  diligence  be 
ascertained,  the  notice  shall  be  sent  to  such  owner  or  agent 
at  such  address; 

(«)  Statutory  Rules  and  Orders,  1912,  No.  532. 
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(b)  If  such  name  and  address  are  not  known  and  cannot  with  Appendix  K. 
reasonable  diligence  be  ascertained,  the  notice  shall  be 
advertised  in  the  London  Gazette;  the  advertisement  in  the 
London  Gazette  shall  give  the  particulars  required  by  para- 
graphs (a)  and  (b)  of  Regulation  (2),  and  shall  also  state 
an  address  from  which  a  copy  of  the  notice  described  in 
Eegulation  (2)  may  be  obtained. 

Payment  of  Royalties. 

(4.) — (a)  Unless  otherwise  agreed,  royalties  shall  be  jpayable  by 
means  of  adhesive  labels  purchased  from  the  owner  of  the  copyright 
and  affixed  to  the  copies  of  the  work. 

After  the  person  reproducing  the  work  has  given  the  prescribed 
notice  of  his  intention  to  reproduce  the  work  the  owner  of  the 
copyright  shall  by  writing  sent  by  registered  post  intimate  to  him 
some  reasonably  convenient  place  within  the  United  Kingdom  from 
which  adhesive  labels  can  be  obtained  and  on  demand  in  writing 
and  tender  of  the  price  shall  supply  from  such  place  adhesive  labels 
of  the  required  denominations  at  a  price  equal  to  the  .-amount  of 
royalty  represented  thereby. 

Subject  to  these  Regulations,  no  copy  of  the  work  shall  be  de- 
livered to  a  purchaser  until  such  label  or  labels  denoting  the  amount 
of  royalty  have  been  affixed  thereto. 

(b)  In  cases  when  royalties  are  payable  by  means  of  adhesive 
labels  if  at  any  time  labels  of  the  required  denomination  are  not 
available  either  because — 

(i)  after  the  expiration  of  14  days  from  the  date  of  the  prescribed 
notice  the  owner  of  the  copyright  has  not  duly  sent  to  the 
person  reproducing  the  work  an  intimation  of  some  reason- 
ably  convenient  place  within  the  United   Kingdom  from 
which  such  labels  can  be  obtained;  or 
(ii)  the  owner  of  the  copyright  refuses  or  neglects  to  supply  such 
labels  within  14  days  after  demand  duly  made, 
copies  of  the  work  may  be  delivered  to  purchasers  without  having 
labels  affixed  thereto;   and  the  amount  of  royalties  shall  be  a  debt 
due  from  the  person  reproducing  the  work  to  the  owner  of  the  copy- 
right, and  the  person  reproducing  the  work  shall  keep  an  account 
of  all  such  copies  sold  by  him. 

(c)  For  the  purposes  of  this  Regulation,  "the  date  of  the  pre- 
scribed notice  "  means — 

(i)  in  cases  when  the  notice  is  required  to  be  sent  by  registered 
post,  the  date  when  the  notice  would  in  ordinary  course  of 
post  be  delivered; 

(ii)  in  cases  when  the  notice  is  required  to  be  advertised  in  the 
London  Gazette,  the  date  of  such  advertisement. 

47  (2) 
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Appendix  B.  (d)  Where  royalties  are  by  agieenient  paj'able  in  any  other  mode 
than  by  means  of  adhesive  labels  the  time  and  frequency  of  the 
payment  shall  be  such  as  are  specified  in  the  agreement. 

(e)  The  adhesive  label  sup]^lied  as  aforesaid  shall  be  an  adhesive 
paper  label,  square  in  shape,  the  design  to  be  entirely  enclosed 
within  a  circle  and  the  side  of  the  label  not  to  be  greater  than 
f  inch  in  length.  The  label  shall  not  bear  the  efiigy  of  the  Sovereign 
or  anj'  other- person,  nor  any  word,  mark  or  design  such  as  to  suggest 
that  the  label  is  issued  by  or  under  the  authority  of  the  Government 
for  the  purpose  of  denoting  any  duty  payable  to  the  Government. 

Interpretation. 

(6.)  In  these  Regulations  the  expression  "owner  of  the  copy- 
right" has  the  same  meaning  as  in  section  3  of  the  Copyright 
Act,  1911. 

Dated  this  7th  day  of  June,  1912. 

H.  Llewellyn  Smith, 
Secretary  to  the  Board  of  Trade. 


The  Copyright  Royalty  System   (Mech.4nical  Musical  Instru- 
ments) Regulations,   1912.     Dated  June,  7,  1912  (b). 

The  Boaord  of  Trade,  in  pursuance  of  the  powers  conferred  by 
section  19  (6)  of  the  Copyright  Act,  1911,  hereby  make  the  following 
regulations: — 

Preliminary . 

(1.)  These  Regulations  may  be  cited  as  the  Copyright  Royalt}^ 
System  (Mechanical  Musical  Instruments)  Regulations,  1912,  and 
shall  come  into  operation  on  the  1st  day  of  July,  1912. 

Notice. 

(2.)  The  notice  required  by  section  19  (2)  of  the  Copyright  Act, 
1911,  shall  contain  the  following  particulars: — 

(a)  The  name  and  address  of  the  person  intending  to  make  the 

contrivances; 

(b)  The  name  of  the  musical  work  which  it  is  intended  to  repro- 

duce and  of  the  author  (if  known);   and  (if  necessary)  a 
description  sufficient  to  identify  the  musical  work; 

(c)  The  class  of  contrivance  on  which  it  is  intended, to  reproduce 

the  musical  work  {e.g.,  whether  discs,  cylinders  or  music 
rolls); 

(S)  Statutory  Rules  and  Orders,  1912,  No.  533. 


RULES  AND  ORDERS,  ETC.  MADE  UNDER  COPYRIGHT  ACT,  1911.  '^^l 

(d)  The  ordinary  retail  selling  prices  of  the  contrivances,  and  the  Appkndix  E.^ 

amount  of  the  royalty  payable  on  each  contrivance  in  respect 
of  the  mupical  work; 

(e)  The  earliest  date  at  which  any  of  the  contrivances  will  be 

delivered  to  a  purchaser; 

(f)  Whether  any  other  work  is  to  be  reproduced  on  the  same  con- 

trivance with  the  musical  work  specified  in  accordance  with 

paragraph  (b). 
(3.)  The  notice  shall,  not  less  than  10  days  before  any  contriv- 
ances on  which  the  musical  work  is  reproduced  are  delivered  to  a 
purchaser,  be  sent  by  registered  post  or  published  by  advertisement 
as  follows: — 

(a)  If  the  name  and  an  address  within  the  United  Kingdom  of 

the  owner  of  the  copyright,  or  his  agent  for  the  receipt 
of  notice,  ai'e  known,  or  can  with  reasonable  diligence  be 
ascertained,  the  notice  shall  be  sent  to  such  owner  or  agent 
at  such  address; 

(b)  If  such  name  and  address  are  not  known  and  cannot  with 

reasonable  diligence  be  ascertained,  the  notice  shall  be 
advertised  in  the  London  Gazette ;  the  advertisement  in  the 
London  Gazette  shall  give  the  particulars  required  by  para- 
graphs (a)  and  (b)  of  Regulation  (2),  and  shall  also  state 
an  address  from  which  a  copy  of  the  notice  described  in 
Regulation  (2)  may  be  obtained.  Any  number  of  musical 
works  may  be  included'  in  the  same  advertisement. 

The  notice  may  be  given  either  before  or  after  the  1st 
day  of  July,  1912. 

Payment  of  Royalties. 

(4.) — (a)  Unless  otherwise  agreed,  royalties  shall  be  payable  by 
means  of  adhesive  labels  purchased  from  the  owner  of  the  copyright 
and  affixed  in  the  manner  provided  by  these  Regulations. 

After  the  person  making  the  contrivances  has  given  the  pre- 
scribed notice  of  his  intention  to  make  or  sell  the  contrivances, 
the  owner  of  the  copyright  shall  by  writing  sent  by  registered 
post  intimate  to  him  some  reasonably  convenient  place  within  the 
United  Kingdom  from  which  adhesive  labels  can  be  obtained  and 
on  demand  in  writing  and  tender  of  the  price  shall  supply  from 
such  place  adhesive  labels  of  the  required  denominations  at  a  price 
equal  to  the  amount  of  royalty  represented  thereby. 

Subject  to  these  Regulations  no  contrivance  shall  be  delivered 
to  a  purchaser  until  such  label  or  labels  denoting  the  amount  of 
royalty  have  been  affixed  thereto,  or  in  the  case  of  cyhnders,  to 
which  it  is  not  reasonably  practicable  to  affix  the  labels,  until  such 
label  or  labels  have  been  affixed  to  a  carton  or  box  enclosing  the 
cylinder. 
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Appendix  B.        (b)  In  cases  where  royalties  are  payable  by  means  of  adhesive 
~'  labels  if  at  any  time  labels  of  the  required  denominations  are  not 
available  either  because — 

(i)  after  the  expiration  of  five  days  from  the  date  of  the  pre- 
scribed notice  of  the  intention  of  the  person  making  the 
contrivance  to  make  or  sell  such  contrivances  the  owner 
of  the  copyright  has  not  duly  sent  to  the  person  making 
the  contrivances  an  intimation  of  some  reasonably  conve- 
nient place  within  the  United  Kingdom  from  which  such 
labels  can  be  obtained;  or 
(ii)  th€  owner  of  the  copyright  refuses  or  neglects  to  supply  such 
labels  within  three  days  after  demand  duly  made, 
contrivances  may  be  delivered  to  purchasers  vnthout  having  labels 
affixed  thereto  or  to  the  carton  or  box  enclosing  the  same;  and  the 
amount  of  royalties  shall  be  a  debt  due  from  the  person  making 
the  contrivances    to  the  owner  of    the  copyright  and    the  person 
making  the  contrivances  shall  keep  an  account  of  all  such  contriv- 
ances sold  by  him. 

(c)  For  the  purposes  of  this  Regulation  "  the  date  of  the  pre- 
scribed notice  "  means — 

(i)  in  cases  where  the  notice  is  required  to  be  sent  by  regis- 
tered post,  the  date  when  the  notice  would  in  ordinary 
course  of  post  be  delivered; 

(ii)  in  cases  where  the  notice  is  required  to  be  advertised  in 
the  London  Gazette,  the  date  of  such  advertisement. 

(d)  In  cases  where  royalties  aare  payable  on  contrivances  made 
before  the  commencement  of  the  Copyright  Act,  1911,  the  person 
making  such  contrivances  may  give  notice  of  his  intention  to  sell 
them,  containing  mutatis  mutandis  the  same  particulars  and  given 
in  the  same  manner  as  is  prescribed  by  these  Regulations  in  the 
case  of  the  notice  required  by  section  19  (2)  of  the  Copyright  Act, 
1911. 

(e)  Where  royalties  are  by  agreement  payable  in  any  other  mode 
than  by  means  of  adhesive  labels,  the  time  and  frequency  of  the 
payment  shall  be  such  as  are  specified  in  the  agreement. 

(f)  -The  adhesive  label  supplied  as  aforesaid  shall  be  an  adhesive 
paper  label,  square  in  shape,  the  design  to  be  entirely  enclosed  within 
a  circle  and  the  side  of  the  label  not  to  be  greater  than  f  inch  in 
length.  This  label  shall  not  bear  the  effigy  of  the  Sovereign  or  any 
other  person,  nor  any  word,  mark,  or  design  such  as  to  suggest  that 
the  label  is  issued  by  or  under  the  authority  of  the  Government 
for  the  purpose  of  denoting  any  duty  payable  to  the  Government. 

Ordinary  retail  selling  price. 

(o.)  The  ordinary  retail  selling  price  of  any  contrivance  shall 
be  calculated  at  the  marked  or  catalogued  selling  price  of  single 
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copies  to  the  public,  or,  if  there  is  no  such  mai-ked  or  catalogued  Appendix  iH, 
selling  price,  at  the  highest  price  at  which  single  copies  are  ordi- 
narily sold  to  the  public. 

Inqvdries. 
(6.)  The  inquiries  referred  to  in  section  19  (5)  of  the  Copyright 
Act,  1911,  shall  be  directed  to  the  owner  of  the  copyright  by  name 
or  (if  his.naane  is  not  known  and  cannot  with  reasonable  diligence 
be  ascertained)  in  general  terms  to  "the  owner  of  the  copyright" 
of  the  musical  work  in  respect  of  which  the  inquiries  are  made, 
and  shall  contain — 

(a)  a  statement  of  the  name  of  the  musical  work  in  respect  of 

which  the  inquiries  are  made  and  of  the  author  (if  known), 
and  (if  necessary)  a  description  sufficient  to  identify  it; 

(b)  a  statement  of  the  name,  address  and  occupation  of  the  person 

making  the  inquiries; 

(c)  an   allegation  that  a  contrivance  has  previously  been  made 

by  means  of  which  the  musical  work  may  be  mechanically 
performed,  with  the  trade  name  (if  known)  and  a  descrip- 
tion of  such  contrivance; 

(d)  an  inquiry  whether  the  contrivance  so  described  was  made  with 

the  consent  or  acquiescence  of  the  owner  of  the  copyright. 
(7.)  The  inquiries  shall  be  sent  by  registered  post  or  published 
by  advertisement  as  follows: — 

(a)  if  an  address  within  the  United  Kingdom  of  the  owner  of 

the  copyright  is  known  or  can  with  reasonable  diligence 
be  ascertained,  the  inquiries  shall  be  sent  to  such  address; 
or 

(b)  if  such   address  is  not  known  and  cannot  with  reasonable 

diligence  be  ascertained,  the  inquiries  shall  be  advertised 
in  the  London  Gazette. 
(8.)  The  prescribed  time  for  reply  to  such  inquiries  shall  be: — 

(a)  in  cases  where  the  inquiries  are  required  to  be  sent  by 

registered  post  7  days  after  the  date  when  the  inquiries 
would  in  ordinary  course  of  post  be  delivered; 

(b)  in  cases  where  the  inquiries  are  required  to  be  advertised 

in  the  London  Gazette  7  days  after  the  date  of  such 
advertisement. 

Interpretation. 
(9.)  In  these  Eegulations  the  expression  "owner  of  the  copy- 
right "  has  the  same  meaning  as  in  section  19  (2)  of  the  Copyright 
Act,  1911. 

Dated  this  7th  day  of  June,  1912. 

H.  Llewellyn  Smith, 

Secretaa-y  to  the  Board  of  Trade. 
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The  Designs  Eules,  1912.     Dated  June  26,  1912(c). 

By  virtue  of  the  provisions  of  the  Patents  and  Designs  Act,  1907, 
and  the  Copyright  Act,  1911,  the  Board  of  Trade  do  hereby  make 
the  following  Eulee: — 

PreKminary. 

1.  These  Rules  may  be  cited  as  the  Designs  Rules,  1912,  and 
shall  come  into  operation  on  the  1st  day  of  July,  1912. 

Designs  excluded  from  protection  under  Copyright  Act,  1911. 

2.  A  design  shall  be  deemed  to  be  used  as  a  model  or  pattern  to 
be  multiplied  by  any  industrial  process  within  the  meaning  of 
section  22  of  the  Copyright  Act,  1911 — 

(a)  When  the  design  is  reproduo&d  or  is  intended  to  be  reproduced 

in  more  than  fifty  single  articles,  unless  all  the  articles  in 
which  the  design  is  reproduced  or  is  intended  to  be  repro- 
duced together  form  only  a  single  set,  as  defined  by  Rule  5 
of  the  Designs  Rules,  1908; 

(b)  Where  the  design  is  to  be  applied  to  (1)  printed  paper  hang- 

ings, (2)  carpets,  floor  cloths  or  oil  cloths,  manufactured  or 
sold  in  lengths  or  pieces^  (3)  textile  piece  goods,  or  textile 
goods  manufactured  or  sold  in  lengths  or  pieces,  (4)  lace, 
not  made  by  hand. 
Dated  this  26th  day  of  June,  1912. 

H.  Llewellyn  Smith, 
Secretary  to  the  Board  of  Trade. 


Regulations  dated  June  19,  1912,  made  by  the  Oommissionees  of 
Customs  and  Excise  under  Section  14  of  the  Copyeight  Act, 
1911  (1  &  2  Geo.  5,  c.  46)  as  to  the  Detention  and  Forfeiture 
OF  Copies  infringing  Copyright  (d). 

The  Commissioners  of  Customs  and  Excise  in  pursuance  of  the 
powers  vested  in  them  by  section  fourteen  of  the  Copyright  Act, 
1911,  hereby  prescribe  the  following  Regulations  which  are  to  be 
observed  on  and  after  the  first  day  of  July,  nineteen  hundred  and 
twelve. 

1.  The  notice  in  writing  to  be  given  to  the  Commissionei-s  of 
Customs  and  Excise  (hereinafter  referred  to  as  the  said  Commis- 
sioners) under  seotiooi  fourteen  of  the  Copyright  Act,  1911,  by  iUe 
owner  of  the  copyright  in  any  book  or  other  printed  work  in  which 

(c)  Statutory  Kules  and  Orders,  1912,  No.  661. 

(d)  Statutory  Rules  and  Orders,  1912,  No.  1,714. 
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copyriglit  subsists  under  the  said  Act  or  his  agent  who  is  desitious  Appendix  E. 

that  copies  thereof  printed  or  reprinted  out  of  the  United  Kingdom 

shall  not  be  imported  into  the  United  Kingdom  shall  be  in  the  Form 

No.   1  in  the  Schedule  hereto  or  as  near  thereto  as  oiroumstanoes 

permit. 

2.  Any  notice  in  regard  to  any  book  or  other  priaited  work  in 
which  copyright  subsisted  on  the  30th  day  of  June,  nineteen  hundred 
and  twelve,  which  was  given  to  and  accepted  by  the  said  Commis- 
sioners on  or  before  that  day  pursuant  to  section  forty-two  of  the 
Customs  Consolidation  Act,  1876,  or  section  one  of  the  Revenue  Act, 
1889,  shall  for  a  period  of  twelve  months  from  the  first  day  of  July, 
nineteen  hundred  and  twelve,  if  the  copyright  so  long  subsists  be 
treated  as  a  notice  given  under  section  fourteen  of  the  Copyright 
Act,  1911,  unless  the  notice  is  withdrawn  or  superseded  or  the  said 
Commissioners  require  a  further  notice  to  be  given. 

3.  The  notice  in  writing  to  be  given  to  the  said  Commissioners 
under  section  fourteen  of  the  Copyright  Act,  1911,  by  the  owner  of 
the  copyright  in  any  work  (other  than  a  book  or  other  printed  work) 
in  which  copyright  subsists  under  the  said  Act  or  his  agent  who  is 
desirous  that  copies  thereof  made  out  of  the  United  Kingdom  shall 
not  be  imported  into  the  United  Kingdom  may  be  either  a  general 
notice  in  the  Form  No.  2  in  the  Schedule  hereto  or  as  near  thereto 
as  circumstances  permit  ox  a  special  notice  in  the  Form  No.  3  in 
the  same  schedule  relating  to  a  particular  importation. 

4.  Every  notice  given  in  pursuance  of  these  Eegulations  in  the 
Form  No.  1  or  No.  2  in  the  Schedule  hereto  shall  be  accompanied 
by  a  statutory  declaration  in  the  Form  No.  4  in  the  same  Schedule. 

5.  Before  any  article  which  appears,  or  is  alleged,  to  be  a  copy 
of  a  work  to  which  a  notice  applies  is  detained,  or  any  further  pro- 
ceedings with  a  view  to  the  forfeiture  thereof  under  the  law  relating 
to  the  Customs  are  taken,  the  person  who  signed  the  notice  whether 
as  owner  or  £igent  shall,  if  required  so  to  do,  give  to  the  said  Com- 
missioners in  writing  such  further  information  and  evidence,  verified 
if  so  required  by  a  statutory  declaration,  as  they  consider  necessary 
to  satisfy  them  that  the  article  in  question  is  liable  to  detention  and 
forfeiture . 

6.  In  the  case  of  any  detention  in  consequence  of  a  notice  in  the 
Form  No.  3  given  to  the  said  Commissioners  the  person  who  signed 
the  notice  whether  as  owner  or  agent  must  if  so  required  deposit 
with  the  Collector  of  Customs  and  Excise  or  other  Chief  Officer  of 
Customs  and  Excise  at  the  port  or  place  of  detention  a  sum  of  money 
sufficient  in  the  opinion  of  that  Officer  to  cover  any  expense  which 
may  bo  incurred  in  the  examination  required  by  reason  of  his  notioe 
of  the  goods  detained,  and  if  upon  the  examination  of  the  goods  the 
said  Collector  or  other  Chief  Officer  is  satisfied  that  there  is  no  ground 
for  theii-  detention,  they  will  be  delivered. 
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Appendix  E.  7  if  ^^y  goods  are  placed  under  detention  in  oonsequence  of  any 
notice  given  in  pursuance  of  thiese  Regulations,  the  said  Commis- 
aioners  may  require  the  person  who  signed  the  notice  to  give  an 
undertaking  in  writing  to  reimburse  them  all  expenses  and  damages 
incurred  in  respect  of  the  detention,  and  of  any  proceedings  for 
forfeiture  subsequently  taken  if  such  an  undertaking  has  not  already 
been  given,  and  may  also  require  him  within  four  days  after  the 
detention  to  enter  into  a  bond  with  two  approved  sureties  in  such 
form  and  for  such  amount  as  the  said  Commissioners  may  require. 

8.  Any  deposit  of  money  previously  made  will  be  returned  on  the 
completion  of  the  bond. 

9.  In  these  Regulations — 

"  Owner  of  the  copyright "  has  the  same  meaning  as  in  section 
fourteen  of  the  Copyright  Act,  1911. 

"  Book  or  other  printed  work  "  means  every  part  or  division  of 
a  book,  pamphlet,  sheet  of  letterpress,  sheet  of  music,  map, 
plan,  chart,  or  table  separately  published. 

Dated  this  19th  day  of  June,  1912. 

Signed  by  Order  of  the  Commissioners 
of  Customs  and  Excise. 
J.  P.  Btrne, 
E.  C.  Cunningham, 

Secretaries. 


THE  SCHEDULE. 

FOBM  No.  1. 
Notioe. 
Relating  to  Copyright  Books  and  other  printed  works. 
To  the  Commissioners  of  Customs  and  Excise. 

Ij  ,  of  ,  hereby  give  you  notice  that  copyright  In  the  original 

work  (a)  mentioned  in  the  Schedule  hereto  now  subsists  under  the  Copy- 

right Act,   1911,  and  that  (6)  the  owner  of  the  copyright  in  the  said 

work  (a)  and  that  (c)  desirous  that  copies  of  the  said  work  (a) 

printed  or  reprinted  out  of  the  United  Kingdom  shall  not  be  imported  into  the 
United  Kingdom. 

Dated  this  day  of  ,  19     . 

(Signature) 

(a)  or  works. 

(ft)  If  notice  is  given  by  the  owner  insert  "  I  am  "  ;  if  ^ven  by  an  acrent  insert  name  of  owner 
nud  the  word  "  ia." 
(c)  "I  am"  or  "he  is." 
{d)  If  an  agent  insert  "  Agent  of  owner." 
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Schedule.                                                         Appendix  E. 
Title  of  Book  (e)  .  

Description  of  printed  work,  if  not  a,  book 

Full  name  of  Author  or  Authors 

Whether  Author  or  Authors  alive,  if  not,  date  of  death 

When .  and  where  (/)  book  or  printed  work  fiist  published 

(Note. — ^Where  advantage  has  been  taken  of  the  provisions  of  the  Copy- 
right Act,  1911,  as  to  simultaneous  publioatiom.,  the  date  and  place  stated 
should  be  those  which  entitle  the  woi-k  to  copyright  in  the  United  Kingdom.) 

(e)  The  notice  may  apply  to  a  number  of  books  or  printed  works,  in  which  case  the  particulars 
in  the  Schedule  must  be  given  as  respects  each  book  or  printed  work. 
(/)  It  is  sufficient  to  state  the  country  of  first  publication. 


FOEM  No.  2. 
Notioe. 
Relating  to  Copyright  Works,  other  than  Books  or  other  printed  Works. 
To  the  Commissioners  of  Customs  and  Excise. 

I,  ,  of  ,  hereby  give  you  notice  that  copyright  in  the  original 

work  mentioned  in  the  Schedule  hereto  now  subsists  under  the  Copyright  Act, 
1911,  and  that  (a)  the  owner  ocE  the  copyright  in  the  said  work,  and 

that  (6)  desirous  that  copies  of  the  said  work  made  out  of  the  United 

Kingdom  shall  not  be  imported  into  the  United  Kingdom. 

Dated  the  day  of  ,  19 

(Signature) 

Co) 

SCHEDnLE. 

Title  of  Work  (if  any) 

Full  description  of  Work 

Initials  or  Marks  (if  any)  usually  placed  on  copies  of  work 

FuU  name  of  Author  or  Authors 

Whether  Author  or  Authors  alive,  if  not,  date  of  death 

When  and  where  (d)  work  first  published 

(Note. — ^Where  advantage  has  been  taken  of  the  provisions  of  the  Copy- 
right Act,  1911,  3,3  to  simultaneous  publication,  the  date  and  place  stated 
should  be  those  which  entitle  the  work  to  copyright  in  the  United  King'dom.) 

If  work  not  published: — 
Whether  Author  British  subject  or  not 

If  not  a  British  subject  name  of  country  in  which  Author  was  resident,  or 
domiciled  at  date  of  the  making  of  the  work 
In  the  case  of  photographs,  phonographic  records  and  music  rolls,  date  of 
making  the  original  negative  or  original  plate 

(»)  If.  notice  is  given  by  the  owner,  insert  "  I  am,"  if  given  by  an  agent,  insert  name  of  owner 
iind  the  word  "  is." 

(6)  "lam,"  or  "he  is." 

(c)  If  an  agent,  insert  "  Agent  of  owner." 

id)  It  is  sufficient  to  state  the  country  of  fii*st  publication. 
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Form  No.  3. 
Notioe. 
Relating  to  a  particular  importation. 
To  the  Commissioners  of  Customs  ajid  Excise. 

I,  ,  of  ,  hereby  give  you  notice  that  I  am  the  owner  (a)  of 

the  copyright  in  a,  certain  original  work  as  to  which  copyright  now  subsists 
under  the  Copyright  Act,  1911,  and  that  the  undermentioned  goods,  that  is 
to  say,  (i)  are  about  to  be  imported  into  the  (c)  Port  of  on 

or  about  the  day  of  next  in  the  (<?)  from 

That  such  goods  are  liable  to  detention  and  forfeiture  as  being  (e) 
And  I  request  that  the  said  goods  may  be  detained  and  dealt  with  accord- 
ingly, and  I  hereby  undertake  to  reimburse  the  Oommissionera  of  Customs  and 
Excise  all  expenses  and  damao;es  to  be  incurred  in  respect  of  the  detention,  and 
of  any  pi'oceedings  for  forfeiture  which  may  be  subsequently  taken. 
Dated   this  day  of  ,  19     . 

(Signature) 
(/) 

[a)  or  agent  for  the  owner. 

(6)  Describe  the  goods,  number  of  packages,  marks  used,  and  any  other  particulars  necessary 
for  their  identification. 

(c)  or  Sub-Port. 

id)  Describe  the  ship,  and  give  name  or  indication. 

(e)  State  if  the  goods  are  copies  of  the  original  work  made  out  of  the  United  Kingdom,  or  how 
otherwise  the  goods  are  liable  to  detention  and  forfeitiu^e. 

{/)  If  an  agent,  insei-t  "Agent  of  owner." 


EOBM  No.  i. 

Statutory  Declaration. 

I,  ,  of  ,  do  solemnly  and  sincerely  declare  that  the  contents  of  the 

Notioe  hereto  annexed  are  true,  and  I  make  this  solemn  declaration  con- 
scientiously believing  the  same  to  be  true  and  by  virtue  of  the  provisions  of  the 
Statutory  Declarations  Act,  1835. 

Declared   by   the  above-named  ,   at  ,   this  day  of  , 

19     ,  before  me  ,  a  Commissioner  for  Oaths. 
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The  National  Libeary  of  Wales  (Deliveky  of  Books) 
Ebgulations,  1912.    Dated  June  25,  1912  (&). 

The  Board  of  Trade  in  pursuance  of  section  15  (5)  of  the  Copy- 
riglit  Act,  1911,  hereby  make  the  following  Eegulations: — 

(1.)  These  Regulations  may  be  cited  as  the  National  Library  of 
Wales  (Delivery  of  Books)  Regulations,  1912,  and  shall  oome  into 
operation  on  the  1st  day  of  July,  1912. 

(2.)  The  books,  of  which  copies  are  to  be  delivered  to  the  National 

Library  of  Wales  in  pursuance  of  section  15  of  the  Copyright  Act, 

1911,  shall  not  include  any  book  of  the  following  classes,  viz.: — 

Books  (other  than  books  written  wholly  or  mainly  in  Welsh  or 

any  other  Celtic  language,  or  relating  wholly  or  mainly  to  the 

antiquities,  languetge,  literature,  philology,  history,  religion, 

arts,  crafts,  or  industries  of  the  Welsh  or  other  Celtic  peoples, 

or  relating  wholly  or  mainly  to  the  natural  history  of  Wales) 

of  which: 

(i)  The  number  of  copies  in  the  published  edition  does  not 
exceed  300;  or 

(ii)  The  number  of  copies  in  the  published  edition  does  not 
exceed  400  and  the  published  price  of  each  volume  exceeds 
51.;  or 

(iii)  The  number  of  copies  in  the  published  edition  does 
not  exceed  600  and  the  published  price  of  each  volume  ex- 
ceeds lOZ. 

(3.)  For  the  purposes  of  these  Regulations  the  published  edition 
of  a  book  includes  all  copies  of  the  same  work  published  by  the 
same  publisher  or  his  successor  in  business  in  a  form  substantially 
the  same  with  respect  to  printing,  illustrations  and  general  condition. 

Dated  this  25th  day  of  June,  1912. 

H.  Llewellyn  Smith, 
Secretary  to  the  Board  of  Trade. 

(6)  Statutory  Rules  and  Orders,  1912,  No.  635. 
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TBEASURY  MINUTE  DATED  28th  JUNE,  1912. 

My  Lords  read  section  18  of  the  Copyright  Act,  1911  (1  &  2  Geo.  5, 
c.  46),  which  enacts  that — 

"Without  prejudice  to  any  rights  or  privileges  of  the  Crown, 

where  any  work  has,  whetlier  before  or  after  the  oommenoe- 

ment  of  this  Act,  been  prepared  or  published  by  or  under 

the  direction  or  control  of  His  Majesty  or  any  Government 

department,  the  oopyright  in  the  work  shall,  subject  to  any 

agreement  with  the  author,  belong  to  His  Majesty,  and  in 

such  case  shall  continue  for  a  period  of  fifty  years  from  the 

date  of  the  first  publication  of  the  work." 

The  above  statutory  provision  renders  it  necessary  to  reconsider 

the   Treasury  Minute  of  the  31st  August,   1887  (presented  to  the 

House  of  Commons  No.  335  of  1887),  and  to  define  anew  the  practice 

to  be  followed  with  regard  to  Crown  copyright. 

The  Treasiu'y  Minute  divided  Government  publications  into  the 
following  classes: — 

(1)  Reports  of  Select  Committees  of  the  two  Houses  of  Parlia- 

ment, or  of  Royal  Commissions. 

(2)  Papers  required  by  statute  to  be  laid  before  Parliament,  e.g., 

Orders  in  Council,  Rules  made  by  Government  Depart- 
ments, Accounts,  Reports  of  Government  Inspectors. 

(3)  Papers  laid  before  Parliament  by  Command,  e.g.,  Treaties, 

Diplomatic  Correspondence,  Reports  from  Consuls  and 
Secretaries  of  Legation,  Reports  of  Inquiries  into  Explo- 
sions or  Accidents,  and  other  Special  Reports  made  to 
Government  Departments. 

(4)  Acts  of  Parliament. 

(5)  OfBcial  books,  e.g..  King's  Regulations  for  the  Army  or  Navy. 

(6)  Literary    or    gwosi-literary  works,  e.g.,  the  Reports  of  the 

"Challenger"  Expedition,  the  RoUs  Publications,  the  State 
Trials,  the  "Board  of  Trade  Journal." 

(7)  Charts  and  Ordnance  Maps. 

A  considerable  and  increasing  number  of  Government  works  fall 
into  the  three  last  classes  above  set  forth,  and  My  Lords  see  no 
reason  why  such  works — often  produced  at  considerable  cost — should 
be  reproduced  by  private  enterprise  for  the  benefit  of  individual 
publishers.  For  the  future,  publications  which  fall  within  this 
description  will  bear  an  indication  on  the  title-page  that  the  Crown 
copyright  is  reserved.  The  Controller  of  the  Stationery  Office  will 
act  on  a  notification  by  the  department  responsible  for  the  production 
of  the  work  that  it  is  desired  that  Crown  copyright  should  be  ex- 
pressly reserved  subject  to  reference  to  Their  Lordships  in  case  of 
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doubt.      Any  infringement  of   copyright  in  these  cases  should  be  Appendix  E. 
brought  to  the  notice  of  the  Controller  of  the  Stationery  Office  by 
the  heads  of  departments,  so  far  as  works  prepared  or  published  by 
or  under  their  direction  are  concerned. 

The  Controller  of  the  Stationery  Office  will  refer  to  this  Board  for 
instructions  as  to  whether  any  infringement  of  Crown  copyright  shall 
be  made  the  subject  of  legal  proceedings. 

The  publications  which  fall  into  the  first  four  classes  are  issued 
for  the  use  and  information  of  the  pubhc,  and  it  is  desirable  that 
the  knowledge  of  their  contents  should  be  diffused  as  widely  as 
possible.  In  the  case  of  these  publications  no  steps  will  ordinarily 
be  taken  to  enforce  the  rights  of  the  Crown  in  respect  of  copyright. 
The  rights  of  the  Crown  will  not,  however,  lapse,  and  should  excep- 
tional circumstances  appear  to  justify  such  a  course  it  will  be  possible 
to  assert  them.  In  such  a  case,  the  department  concerned  should 
acquaint  the  Controller  of  the  Stationery  Office  as  early  as  possible 
of  the  special  circumstances  which  render  it  desirable  to  depart  from 
the  general  rule  permitting  full  and  free  reproduction  of  works  in 
these  categories,  and  the  Controller  will,  subject  to  the  direction  of 
Their  LordfihipB,  take  such  measures  as  may  seem  appropriate  to 
enforce  the  right  of  the  Crown. 

Acts  of  Parliament  must  not,  except  when  published  under  the 
authority  of  the  Government^  purport  on  the  face  of  them  to  be 
published  by  authority. 
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Abandonment, 

of  copyright,  107 

Abkidgment, 

what  constitutes  an,  64 

entitled  to  copyright,  63 

whether  an  infringement  of  copyright,  158  et  seq. 

distinction  between  an,  and  a  compilation,  64,  158 

test  as  to  originality  of,  64 

of  law  reports,  160 

for  private  study,  144 

newspaper  summaries,  231 

Abroad, 

action  will  not  lie  in  England  for  piracy  committed,  164,  195,  325 
works  lawfully  made,  may  be  seized  by  Customs  authorities,  203 
books  published,  need  not  be  delivered  to  libraries,  223 
works  published,  when  entitled  to  copyright,  27,  41 
See  FOEEIGNER. 

Acceptance, 

what  is,  of  MS.,  by  publisher,  545 

Account, 

liability  of  pirate  to,  200,  201 

publisher  to,  to  author,  556 
See  Remedies  foe  Infringement. 
Acquiescence, 

p^round  for  refusing  injunction,  196 

in  mechanical  reproduction  of  musical  work,  262,  263,  n.  (6) 

Action.    See  Peoceduee;  Remedies  foe  Infringement. 

Acts  of  Parliament.    See  Statutes. 
right  to  print,  280,  281,  282 
published  with  notes,  281 

Adaptations.    See  Imitations. 
entitled  to  copyright,  85 

subject  to  rights  of  author  of  original,  278 
what  are  permisible,  268 
of  music,  85,  161 
of  drama,  85,  169 
of  old  songs,  88 
of  old  plays,  85 
of  quotations,  153 

for  mechanical  reproduction,  268,  269 
provisions  of  Berlin  Convention  as  to,  316 

Additional  Act  of  Paris,  306 
text,  619 

Additions, 

copyright  in,  61 

to  constitute  new  work,  53,  54 

c.  48 
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Advertisement, 

I'opyright  ill  a  trade,  S9,  232 

sheet  of,  59,  232 
posters,  whether  subject  of  copyright,  97 
pictures  used  for,  296 

Aeolians.     See  Mechanical  Instkuments. 

Agent, 

infringements  committed  by,  135,  136 
letting  hall  for  dramatic  performance,  177 
may  not  reveal  secrets,  34,  37 
letters  written  by,  belong  to  principal,  43 
importing  piratical  works,  165 
See  Employee;  Mastbe  and  Servant. 

Agreements, 

between  authors  and  publishers,  544  et  seq. 
should  be  in  writing,  544 
points  in  drafting,  546,  549,  557 
do  not  constitute  partnership,  553 
when  terminable,  553  et  seq. 
various  forms  of,  546 
whether  assignable,  561  et  seq. 
breach  of,  by  author,  545 

by  publisher,  564 
not  specifically  enforced,  545,  559 
distinction  between  publishing,  and  assignments  of  copyright,  125,  549 
as  to  style  of  publication,  558 
as  to  maintenance  of  prices,  566 
effect  of  bankruptcy  of  author,  121 

of  publisher,  551,  552 
See  Contract;  Publishers. 

Axe.    See  Melody. 

Alaska,  541 

Alien.    See  Poeeignbe. 

Alterations, 

of  author's  work  by  another,  45,  547,  567  et  seq. 

by  newspaper  editor,  45,  231 
wliat,  sufficient  to  constitute  new  work,  54,  61 
whether  person  making,  becomes  author  of  the  work,  108,  231 
of  artistic  work  infringe  copyright,  186 

fraudulent  alterations  of,  217   et  seq. 
what  are,  220 
to  adapt  a,  musical  work  for  mechanical  reproduction,  268,  269 

Ameeioa.     See  United  States;  Canada,  &c. 

Animus  Fdeandi,  149 

Anonymous  and  Pseudonymous  Works, 

copyright  in,  protected  by  publisher,  207,  208,  318 

Appeals, 

from  summary  conviction,  217 

Apprentice, 

definition  of,  119 

copyright  of  works  of,  belongs  to  employer,  117 

Apportionment, 

of  royalty  payable  for  mechanical  reproduction,  268 

Ahohitectheb,  Woeks  of, 

not  protected  under  old  law,  21,  289 
except  as  to  plans,  21,  241 
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Aechiteotdrb,  Woeks  of — continued. 
provisions  of  new  Act  as  to,  242 

of  Eevised  Berne  Convention,  240,  316 
objections  to  protection  of,  240 
what  works  are  now  protected,  243 
whether  originality  necessary,  243 
protection  of  plana,  241,  242 
ownership  of  plans,  241,  242 
definition  of,  242 
owner  of  copyright  in,  244 
how  "  published,"  38,  244 
when  copyright  commences,  245 
foreign  architects,  243 
infringement  of  copyright  in,  38,  246 
restrictions  on  remedies  for  infringement,  246 
right  to  make  drawings  and  photographs  of,  246 

Aeoentine  Eepdblic, 
copyright  in,  490 

Arithmetic  Book, 
piracy  of,  55 

Akeangement, 

copyright  in  an,  54,  55,  156 
of  poems,  54,  55 
of  directory,  59 
of  statistics,  54 
of  maps,  55 
of  law  cases,  143 
of  dictionary,  152 

new,  of  musical  composition,  85  et  seq. 
combination  of  old  materials  may  be  original,  158  , 
copied,  materials  being  different,  156,  157 
See  Compilations. 

Aeticle.     8ee  Collective  Woeks;    Bncyolop^dias ;   Newspapers;   Pbei- 

ODICALS. 

Aetistic  Ceaftsmanship,  Woeks  of, 

in  public  places  may  be  copied,  193,  194 
if  registrable  as  designs,  96 

Artistic  Woek,  Copyeight  in  an, 
old  law  as  to,  19,  89,  113,  288 
definition  of,  89 
what  works  protected,  90 
originality  and  artistic  merit,  90,  91  et  seq. 
unpublished,  term  of  copyright  in,  25 

of  foreigners,  41,  42 
term  of  copyright,  100,  101 
who  is  the  ^'author"  of,  108 
how  published,  38    - 

not  by  exhibition,  37,  41 
infringement  of,  179  et  seq. 

by  exhibition  of  piracy  for  trade  purposes,  164,  166 
but  not  of  original,  192 

qumre,  by  sculpture,  191,  192,  312,  313 
when  work  executed  to  order,  113  et  seq. 

right  of  artist  to  use  studies,  &o.  after  parting  with  copyright,  192,  193 
fraudulent  alterations  in,  217  et  seq. 
See  Enqeavings;  Paintings;  Photographs;   ScnLPTURE. 

Assignment  of  Copyright, 

old  law  as  to,  17,  19,  20,  21,  124,  n.  (a),  128 

must  be  in  writing,  122 

of  unpublished  work,  26 

of  work  not  in  existence,  122 

in  a  musical  play,  84 

not  effected  by  assignment  of  material  object,  23,  120 

48  (2) 
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Assignment  of  Copyright — continued. 
what  words  sufficient,  124 

care  to  be  taken  in  framing  an,  127,  546,  549,  657 
difference  between  an,  and  a  licence,  127,  131 
not  bond  fide,  133 
equitable,  123,  195,  227 
whether  a  receipt  will  operate  as,  124,  125 
warranty  of  title  on,  561 

after,  author  may  not  reproduce  substance  of  work,  125,  561 
in  what  cases  unnecessary,  122,  546 
when,  will  carry  mechanical  rights,  259 
sale  of  stock  after,  by  assignor,  126,  303 
partial,  as  to  locality,  126 
as  to  time,  126 

as  to  mode  of  reproduction,  127,  191 
whether  right  to  royalties  enforceable  against  assignee,  551 
not  operative  beyond  25  years  from  death  of  author,  128  et  seg. 
except  in  ease  of  collective  works,  128 
and  posthumous  works,  129 
qumre,  as  to  photographs  and  records,  129 
as  to  works  existing  prior  to  Act,  129  and  n.  ((f). 
made  prior  to  Act  of  1911, 

assignee  obtains  increased  protection,  300  et  seq. 

but  only  for  old  period,  300 
unless  assignment  made  by  person  other  than  author,  300 
and  excepting  mechanical  rights,  271 

qumre,  as  to  effect  if  Act  reduces  period  of  copyright,  301 
as  to  cinematograph  rights,  253,  300 
See  also  Agreements;  Licence;  Publishers. 

Australia,  Commonwealth  op, 
copyright  laws  ,in,  347  et  seq. 
Imperial  Act  extends  to,  347 
summary  remedies  in,  347 
registration  of  copyright  in,  348 
bound  by  Berne  Convention,  349 
text  of  Act  of  1912... 667 
See  also  Colonial  Copyright. 

Austria, 

copyright  in,  393  et  seq. 
British  copyright  treaty  with,  328 
text  of,  622 

Author, 

is  first  owner  of  copyright,  108 

exceptions,  108,  n.   (a),  113  et  seq.,  117  et  seq. 
meaning  of  expression,  108 

cannot  insist  on  his  name  appearing  on  work,  547,  n.  (»). 
person  making  work  under  directions  may  be,  109 

but  amanuensis  not,  108 
who  is,  of  literary  work,  108 

of  artistic  work,  108,  109,  110,  112 

of  photograph,  113 

old  law  to,  21,  113 

of  dramatic  work.  111 

of  collective  work,  110,  225 

of  cinematograph  film,  252 

of  work  of  architecture,  244 

of  newspaper  article,  108,  231 

of  mechanical  records,  277 
devolution  of  copyright  on  death  of,  121 
compulsory  licence  to  publish  after  death  of,  101,  102 
consent  of,  essential  to  publication,  37,  42,  313 
effect  of  bankruptcy  of,  121 

foreign,  conditions  of  obtaining  copyright,  24,  27,  234,  327 
alterations  of  works  of,  45,  108,  231,  547,  567 
may  reproduce  his  work,  559,  560 

unless  he  has  assigned  hi*!  copyright,  561 
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AuTHOB, — -oon  tinued. 

reversionary  interest  of,  twenty-five  years  after  assignment,  128  et  seq. 
where  assignment  made  prior  to  Act,  300  et  seq. 
See  Agreements;  Publishers. 

"  AoTHOBisiNQ  "  Infringement, 
liability  for,  136,  250 

Bankruptcy, 

of  author,  121 

of  publisher,  551,  552 

rights  of  author  to  royalties  after  publisher's,  552 

whether  trustee  in,  may  publish  unpublished  works,  121 

as  to  sale  of  stock  of  bankrupt  publisher,  552 

Barometer, 

face  of,  not  entitled  to  copyright,  60 

Belgium, 

copyright  in,  368  ei  seq. 

Bequest, 

of  copyright,  121 

of  MS.  prima  facie  caiTies  copyright,  26 

in  default  of,  copyright  will  devolve  on  next  of  kin,  121 

royalties  as  between  tenant  for  life  and  remainderman,  552,  n.  (o). 

Berlin  Convention.     See  Berne  Convention  (Revised). 

Berne  Convention, 

original,  of  1886... 14,  256,  306 

text,  612 
Act  of  Paris,  306 

text,  619 
revised  in  1908... 15,  230,  261,  n.  (o),  306 
provisions  of  Revised,  307  et  seq. 

text,  603 

collated  with  original  Convention,  626 
present  parties  to,  325 
Order  in  Council  adopting,  327 
Additional  Protocol  to,  306,  310,  346 

text,  611 

See  also  International  Copyright. 

Bible, 

copyright  of  Authorised  Version  in  the  Crown,  280 

on  what  grounds,  280 
notes  to,  281 
translation  of  books  of  the,  281 

Bills  op  Sale, 

*        copyright  in  lists  of,  56 

Blasphemous  Publication, 

whether  author  may  prevent  publication  of  a,  in  MS.,  72 

or  recover  damages,  72 
not  entitled  to  copyright,  72 

Blocks.     See  Plates. 

Board  of  Trade, 

regulations  issued  by,  .,,.,«.,    ^..^ 

as  to  designs  excluded  from  Copyright  Act,  97,  744 
Royalty  System  (General),  103  et  seq. 

validity  of  rules,  105 
text,  738 
(Mechanical  Musical  Instruments),  263  et  teq. 
validity,  266  et  seq. 
text,  740 
National  Library  of  Wales,  223,  749 
See  Regulations. 
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Bodleian  Libraey.    See  UNivBastiiES. 

Body  Cokpobate.    See  Oorpobation. 

Bolivia, 

copyright  in,  i93 

Bona  Fides, 

whether  a  defence  to  action  for  piracy,  133,  165,  166,  203,  211 
assignment  not  bond  fide,  133 
See  also  Innocenoy. 

Book  of  Common  Peayee, 

rights  as  to  publication  of,  280 

Books, 

first  works  to  which  copyright  law  applied,  2 
were  the  only  literary  works  protected  under  old  law,  16 
definition  of,  in  Act  of  1911... 223 
copyright  in  illustrations,  94 
may  not  be  dramatized,  163,  249 
copies  to  be  furnished  to  libraries,  222,  223 
what,  entitled  to  copyright,  49  et  seq. 
new  editions  of,  61,  62,  63 
alterations  sufficient  to  constitute  new,  54,  61 
power  to  compel  publication  of,  564 
importation  of,  164,  166,  203,  337 
See  also  Liteeary  Copyright. 

Borrower, 

damages  against,  for  publishing  borrowed  work,  23 
extent  of  right  of,  to  make  use  of  borrowed  work,  34 

Brazil, 

copyright  in,  495 

British  Dominions, 

copyright  under  Act  of  1842  extended  throughout,  16,  331 

but  not  artistic  copyright,  21,  331 
Act  of  1911  aj)plies  throughout,  49,  n.  («),  333 
with  a  saving  as  to  self-governing  colonies,  333 
extended  to  protectorates,  333,  334 
See  Colonial  Copyright;  Self-Goveening  Colonies. 

British  Museum, 

delivery  of  copies  of  books  for,  222 
penalties  for  default,  223 

British  Subjeots, 

entitled  to  copyright  in  unpublished  works,  24,  27 
not  entitled  to  copyright  in  works  first  published  abroad,  27,  41,  327 
unless  in  a  country  to  which  Act  is  extended  by  Order  in  Council, 

41,  327,  328 
or  simultaneously  in  Great  Britain  and  abroad,  41 

"  Building  or  Steuoturb," 

meaning  of  expression,  243,  244 

Buildings, 

infringing  copyright,  remedies  in  case  of,  246 
See  Architecture. 

Bulgaria, 

no  copyright  in,  475 

Busts.     See  Sculpture. 

Bye-Laws.    See  Board  of  Trade  Regulations;  Stationers'  Company. 
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Canada, 

peculiarity  of  her  position  on  copyright  matters,  339 
local  Acts  of  1875  and  1886... 339,  340,  341 
local  Act  of  1900... 343 
effect  of,  343,  344 
not  bound  by  Imperial  Act  of  1911... 344 
protection  of  British  works  in,  342 
Foreign  Reprints  Act  in,  342 

her  position  with  regard  to  Berne  Convention,  338,  339 
importation  of  copyright  works  into,  342,  343,  345 

Cape  Colony, 

copyright  in,  346 

See  South  Africa;  Colonial  Copyeight. 

Oaeds,  Chmstmas, 

whether  subject  to  copyright  laws  or  laws  as  to  designs,  97 

Casts, 

protected  as  sculptures,  89,  193,  u.  (»). 

use  of,  by  author  who  has  assigned  copyright,  192,  193 

Catalogues, 

copyright  in  tradesmen's,  57  et  seq. 

Chacb  Act  (American),  329,  536 

Channel  Islands,  334,  u.  («). 

Charts.     See  Maps. 

Chile, 

copyright  in,  500 

China, 

copyright  in,  475 

Chobeogeaphic  Woeks, 

no  protection  to,  under  old  law,  82,  n.  (r),  289 
protected  under  Act  of  1911... 80 

Christianity, 

work  against,  whether  protected,  73 

Christmas  Caeds.    See  Cards,  Christmas. 

Cinematography, 

unpublished  films  of  foreigners  unprotected,  30,  254,  255 

how  practical  protection  for,  may  be  obtained,  30,  n.  (m),  254,  255 
may  infringe  performing  rights,  186 

quaere,  under  old  law,  248 
possession  of  film  for  purpose  of  making  infringing  copy,  penalty  for, 

213,  n.  (e) 
different  kinds  of  films,  247,  250 
old  law  as  to,  248 

exclusive  right  to  make  film  now  included  in  copyright,  248,  252,  n.  (z) 
films  taken  from  novels,  249 

semble,  infringe  literary  copyright,  249 
qumre,  whether  sale  of  film  for  exhibition  infringes  performing  rights, 

249,  250 
copyright  in  the  film  itself,  250 
distinction  between  dramatic  and  non-dramatic  films,  250,  251 

consequences  of  this  distinction,  251 
term  of  protection  for  film,  251 
how  copyright  in  flbn  infringed,  248,  252 

cinematograph  rights  in  works  made  prior  to  the  new  Act,  253,  300 
whether  royalty  system  applies  to  films,  251 
making  of  film  infringes  literary  idghts,  249 
exhibition  of  film  infringes  performing  rights,  253,  254 
provisions  of  Berlin  Convention  as  to,  522 
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Civil  Remedies.    See  Remedies,  Civil. 

Code,  Teleqbaphio, 
protected,  60,  141 

Collaborations.    See  Joint  Wokks. 

Collections, 

copyright  in,  54 
for  use  of  schools,  143 
See  Compilations. 

Collective  Woek, 

definition  of,  224 

musical  play  is,  84 

distinct  copyrights  in,  110,  128,  225 

who  is  "  author  "  of,  110 

ownership  of  copyright  in,  110,  225 

case  of  Lawrence  v.  Aflalo,  226 

no  reversionary  interest  in  author,  128 

who  may  sue  for  piracy  of,  229 

whether  taking  a  single  article  infringes  copyi'ight  in,  111 

right  of   contributor   to  restrain  separate  publication  of  his  contribu- 
tion, 225,  227,  286 

in  existence  prior  to  new  Act,  286,  303,  304 

delivery  of  copies  of,  for  libraries,  222 

old  law  as  to,  17,  304 

See  also  Encyclopedias;  Newspapers. 

Colonial  Copyright,    . 

prior  to  Act  of  1911.. .16,  21,  331,  332,  342 
Colonial  Conference,  1910... 331,  335 
Foreign  Reprints  Act,  332 
provisions  of  Act  as  to,  333 
self-governing  "  colonies,  334  et  seq. 
what  are,  49,  n.   (a),  333 
non-self-governuig  colonies,  333 
extended  to  protectorates,  333,  334 
importation  from  colonies,  203,  337 

into  colonies,  202,  337 
position  of  colonies  with  regard  to  international  copyright,  338 
See  also  Paeticclae  Colony. 

Columbia, 

copyright  in,  503 

Comedy.    See  Deamatio  Woeks;  Musical  Works. 

Commencement, 

of  copyright.    See  Teem  of  Copyright. 
of  Act  of  1911. ..15,  286 

Commeecial  Letters.    See  Letters. 

Commission, 

copyright  in  works  executed  on,  20,  113  et  seq. 
old  law  as  to,  20,  113,  288 

Common  Law  Copyright, 
history  of,  3,  4 

applied  to  unpublished  works,  4 
now  abolished,  4,  22,  24 
semble,  foreigner  was  entitled  to,  290 
substituted  right  for  old,  286 
See  Confidence;  Oonteaot. 

Common  Materials, 

no  copyright  in,  157,  171 

unless  independent  work  applied  to,  64 
copying  arrangement  of,  may  be  piracy,  156 
defence  of  "  common  source,"  146,  167,  171 
combination  of,  may  be  original,  158 
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Common  Peayee.     See  Peayise  Book. 

"  Common  SonECE," 

howr  far  defence  to  action  for  infringement,  146  et  seq.,  167 
in  case  of  dramatio  works,  171 

Common,  Tenants  in.    See  Tenants  in  Common. 

Company, 

liquidation  of,  effect  on  publishing  agreements,  563 
See  CORPOEATION. 

Compensation, 

for  rights  existing  prior  to  Act,  299 

Compilation, 

copyright  in  a,  54,  158 
must  result  in  a  new  work,  54,  55,  151 
difEerence  between  a,  and  an  abridgment,  64,  158 
duties  of  persons  making,  137  et  seq.,  147  et  seq. 
See  Aeeanqement;  Collective  Wobk. 

COMPDLSOEY, 

licence  to  publish  works  witliheld  from  public,  101,  238 

right   to  publish  works  twenty-five  years  after  author's  death,   103   el 

seq.,  237 
right  to  reproduce  musical  works  by  mechanical  instruments,  260  et  xeq. 
acquisition  of  interests  subsisting  on  26th  July,  1910... 291 

Conditions  of  Sale, 

use  of  published,  of  law  societies,  137 

Conditions  foe  acquieing  Copyeight, 

in  unpublished  works,  24,  27,  234,  327 
in  published  works,  24,  27,  49,  234,  327 
no  formalities  under  Act  of  1911... 206,  313 

Confidence,  Beeach  of, 

publication  in,  30  et  seq,,  194 

must  bo  contract  for  secrecy,  31 

innocence  a  defence  to  action  for,  34 

possibly,  action  for,  more  extensive  than  copyright,  35 

information  obtained  in,  publication  of,  may  be  restrained,  35  et  seq. 

foreigner  may  bring  action  for  publication  in,  30 

Consent  of  Adthoe, 

works  published  without,  deemed  unpublished,  37,  42,  313 
defence  to  action  for  infringement,  131 
may  be  implied,  44,  45 
need  not  be  in  writing,  131 
in  case  of  collaborations,  238,  262 

to  mechanical  reproduction  of  musical  works,  262,  263. 
See  Licences. 

OONSriEACY, 

to  infringe  copyright,  217 

Construction.    See  Definition. 

Consular  Jurisdiction, 
in  China,  477 
in  Egypt,  486 
in  Turkey,  460 
in  what  other  countries,  486 

Contemporaneous  Publication, 

in  two  countries,  what  is,  41,  311 

Continuation  of  Woek, 

author  may  publish,  560 
by  another,  547 
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Contract, 

publication  in  breach  of,  30 

to  publish  unlawful  work  unenforceable,  345,  n.  (/). 

implied,  of  secrecy,  37 

of  service,  what  is,  117,  228 

copyright  belongs  to  master,  117,  119,  225 
See  Agreements;  Licence. 

Conventions.     See  Berne  Convention;   Monte  Video  Convention;  Pan- 
Ameeioan  Convention;  International  Copyright. 

Copies, 

publication  by  making,  of  work,  38 
which  are  infringements  of  copyright,  39 
no  copyright  in,  of  non-copyright  works,  52 

unless  there  has  been  independent  work,  53 
definition  of  "copy,"  183 
delivery  of,  of  books  to  libraries,  222,  223 
Vnportation  of  pirated,  prohibited,  164,  166 
number  of,  to  make  edition,  557 
See  iNPBiNGiNa  Copies;  Edition. 

Copying, 

to  what  extent  permissible,  137  et-seq. 
for  school  books,  143 
for  private  study  and  criticism,  144 
in  case  of  directories,  &c.,  147,  148 

Copyist, 

when  entitled  to  copyright,  52,  53 

Copyright, 

nature  and  definition  of,  1 

conditions  for  acquiring,  24,  27,  234,  327 

distinguished  from  a  patent,  2,  90,  99,  135 

is  personal  property,  121 

is  a  purely  statutory  right,  4 

none  in  ideas,  2,  35,  134 

bankruptcy  of  owner  of,  121,  551,  552 

liability  of,  to  be  taken  in  execution,  121 

is  a  proprietary  right,  3,  135 

duration  of,  99'  et  seq.     See  Term  op  Copyright. 

none  Ln  illegal  or  immoral  works,  72 

whether  originality  is  necessary,  49,  51 

works  of  foreigners  may  be  excluded  from  benefit  of  Act,  309 

in  a  title,  66 

ip  literary  works,  43  et  aeq. 

in  dramatic  and  musical  works,  79  et  seq. 

ip.  lectures  and  speeches,  47 

in  artistic  works,  89  et  aeq. 

in  works  of  architecture,  240 

in  collective  works,  224  et  aeq. 

in  joint  works,  233  et  seq. 

in  a  cinematograph  film,  250 

iji  records,  &c.,  277 

in  unpublished  works,  24  et  seq. 

no  formalities  now  to  be  observed,  206,  313 

in  whom  first  vested,  108  et  aeq. 

assignment  of,  122  et  seq. 

abandonment  of,  107 

divisibility  of,  126 

exclusive  right  of  sale,  not  part  of,  272 

of  Crown,_280 

of  universities,  282 

presumptions  as  to  ownership  of,  25,  2(),  121,  208 

infringement  of,  134  et  seq. 

International,  305  et  seq. 

colonial,  331   et  seq. 
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CoPYKiQHi — continued. 

synopsis  of  old  law  as  to,  16  et  seq.,  '287  et  seq. 
at  common  law,  3,  4 

See  Aeohitectuee;  Aetistio  Woeks;  Assignment  or  Copveiqht; 
Common  Law  Copyeight;  Oeown  Copyeight;  Deamatig  Woeks; 
Inteenational  Copyeight;  Lectuees;  Liteeaey  Woeks;  Musical 
Woeks;  Photoqeaphs. 

CopYBiGHT  Committee, 
report  of,  of  1875... 14 

of  1908... 15,  240,  258,  276,  321 

COEPORATION, 

when  deemed  resident  in  British  dominions,  113,  277 
See  Company. 

COSTA   KiCA, 

copyright  in,  607 

Costs, 

discretion  of  Court  as  to,  209,  210 

in.  actions  for  recovery  of  piratical  copies,  209 
in  trivial  cases,  210 
of  motion  for  judgment  allowed,  210 

eilect  upon,  of  defendant  offering  to  submit  to  claim.  209 
old  law  as  to,  209,  n.  {d). 

COUNTEY  OF  OeIGIN, 

meaning  of,  under  Berne  Convention,  311 

ConNTY  ConEi, 

special  defences,  209 

Ceediioks, 

rights  of,  to  take  copyright  in  execution,  121 

Ceicket, 

scoring  sheet,  60 

Ceiticism, 

extracts  for,  144 

Crown, 

Orders  in  Council  by.     See  Obdees  in  Counoil. 

Ceown  Copyeight,  , 

nature  of,  5,  280 
in  Bible  and  Prayer  Book,  280 
Bible  may  be  published  with  notes,  281 
in  State  documents,  281 
in  Acts  of  Parliament,  281 
in  almanacks,  281 
personal  copyrights  of  King,  281 

See  Q-OVEENMENT. 
OUBA, 

copyright  in,  541 

Custom, 

no  excuse  for  piracy,  145,  230 

Customs  Consolidation'  Act, 

application  of,  to  copyright  works,  201,  342 

Cypeus, 

Act  of  1911  applies  to,  333,  334 
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Damages, 

for  infringement  of  copyright,  199 
measure  of,  in  action  for  infringement,  199 

for  delivery  of  pirated  copies,  200 
against  publisher  of  stiolen  work,  23 
who  liable  to  pay,  23  , 

how  far  necessary  to  prove,  in  claim  for  injunction,  196 
to  author's  reputation,  547,  567 
See  Remedies  (Civil). 

Dance, 

not  protected  under  old  law,  82,  n.  (r),  289 
now  protected,  80 

Date, 

of  commencement  of  Act,  263,  n.  (o),  270,  288 
of  passing  of  Act,  271,  289 
of  "  making  "  of  a  work,  29 

Death  of  AniHOE, 

devolution  of  copyright  on,  121 

presumption  arising  from  ownership  of  MS.  on,  25,  26,  121 

letters  published  after,  44,  n.  (r) 

reversionary  interest  after,  when  copyright  has  been  assigned,  128  et  ; 

right  to  publish  works  25  years  after,  103  et  seq. 

compulsory  licence  to  publish  works  after,  101,  102 

of  one  of  several  authors,  233,  236,  238 

Deceit, 

title  of  work  must  not  deceive  public,  70 

no  copyright  in  work  which  deceives  public,  76,  198 

Defence, 

points  in  drawing,  208,  209 

Definition, 

of  "  artistic  character,"  243 

of  "  artistic  work,"  89 

of  "  author,"  108 

of  "  book,"  223 

of  "  building  or  structure,"  243 

of  "  coUeotive  work,"  224 

of  "  contract  of  service,"  117 

of  "  copy,"  38 

of  "  copyright,"  1 

of  "  design  "  of  picture,  193 

of  "  design  "  registrable  under  Designs  Act,  96 

of  "  domicile,"  28 

of  "  dramatic  work,"  80 

of  "  infringing  copies,"  42,  164,  199 

of  "  issuing  "  copies,  39 

of  "  lecture,"  47 

of  •'  making  "  a  work,  28,  29 

of  "  musical  work,"  82,  83,  215,  217,  261 

of  "  place  of  entertainment,"  177 

of  "  plates,"  sect.  35  (1) 

of  "  portrait,"  116 

of  "  publication,"  37 

of  "  public  performance,"  163,  186,  249,  263 

of  "  reproduction  "  of  a  work,  182 

of  "  residence,"  28 

of  "  self-governing  dominion,"  49,  n.  (o),  333 

of  "  simultaneous  publication,"  41,  311 

of  "  valuable  consideration,"  113  et  seq. 

of  "  works  of  architecture,"  242 

of  "  works  of  joint  authorship,"  233 

of  "  works  of  sculpture,"  89,  193,  n.  (») 

Delay.    See  Acquiesoenoe;  Limitation. 
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Dbxiveey, 

of  pirated  copies,  to  owner  of  copyright,  199,  200,  213,  215 

common  law  right  to,  200,  n.  {g") 

costs  in  actions  for,  209 

limitation  of  actions  for,  210 

where  part  only  piratical,  200 
of  books  for  libraries,  222  et  seg. 

Denmark:, 

copyright  in,  423  et  seq. 

Design, 

definition  of,  registrable  under  Designs  Act,  96 
protection  of,  if  made  before  Act,  98 
what,  protected  under  Act  of  1911... 95  et  seq. 
distinction  between  a,  and  an  artistic  work,  97 
Board  of  Trade  rules  as  to  designs,  97,  98 

text,  744 
of  a  picture,  179,  180,  193 

Diagram, 

not  entitled  to  copyright,  60 

Dictionaries, 

infringement  of  copyright  in,  147,  152 
See  Collective  Works. 

Digest, 

copyright  in  a,  64 

infringement  of  copyright  by  means  of,  158 

Directories, 

copyright  in,  59 

infringement  of  copyright  in,  147 

duties  of  persons  compiling,  147,  148 

Discovery, 

for  purposes  of  account,  201 

Distribution, 

gratuitous,  when  publication  of  work,  39 
of  piratical  copies,  164  et  seq. 

Divisibility  of  Copyright, 
as  to  time,  126 
as  to  place,  126 
as  to  mode  of  reproduction,  127 

DOMICIL, 

meaning  of  expression,  28 

Dominica, 

copyright  in,  511 

Dominions.    See  British  Dominions. 

"  Dramatic  Entertainment," 
place  of,  what  is,  177 

Dramatic  Work,  copyright  in  a, 

under  old  law,  12,  18,  79,  82,  287 
when  printed  are  "books,"  12,  79 
performing  rights  and  publishing  rights,  79 
what  is  -a.,  80,  82 

action  or  words  essential,  186 
whether  a  song  may  be  a,  83 
pantomime,  now  protected,  80 
term  of  copyright  in,  100 
who  is  "  author  "  of.  111 
not  published  by  performance,  29,  37,  40 
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Deamatio  Woek — continued. 

performing  rights  may  be  separately  assigned,  127 

and  divided  as  to  place,  127 
assignment  of,  whether,  carries  performing  rights,  128 
cinematograph  films,  whether  they  are,  250 
infringement,  examples  of,  167  et  seq. 

by  cinematography,  247 

aemble,  not  by  photograph,  252 
public  performance,  what  is,  163 

permitting  hall  to  be  used  for,  175 

private  theatricals,  164,  n.  (z),  174 
extracts  from,  for  criticism,  144 
adaptation  of  old  play,  84 
pieces  taken  from  common  som-ce,  167,  171 
"  gag,"  no  copyright  in,  81 
whether  copyright  in  plot,  171 

in  scenic  effects,  80,  169 
how  "  made,"  29 
unpublished,  term  of  copyright  in,  25 

foreigners  have  no  copyright  in,  24,  27 
even  if  first  performed  in  England,  29 
publication  of  plot,  in  breach  of  confidence,  34 
opera,  82,  n.  (s),  84 

qucere,  whether  a  collective  work,  84 
See  Copyeight;  Pbrfoeming  Eights. 

Deamatisation, 

of  novel  infringes  copyright,  163,  249 

Drawing.     See  Paintikg. 

Dumb  Show, 

works  of,  now  protected,  80 

Ddeation-  of  Copyeight.     See  Teem  of  Copyeight. 


Ecuador, 

copyright  in,  511 

Edinbuegh, 

copies  of  books  for  Advocate's  library,  222 

Edition, 

what  is  an,  557 

new,  how  far  subject  of  copyright,  61,  62,  63 
right  of  author  to  publish,  559 

of  publisher  to  publish,  547 
when  copies  of,  must  be  delivered  to  libraries,  223 
of  non-copyright  work,  with  notes,  153  et  seq. 

Editoe, 

communications  sent  to,  belong  to  employer,  230 

right  of,  to  alter  articles,  45,  231 

cannot  insist  on  his  name  appearing  in  work,  547,  n.  Qp). 

whether  under  contract  of  service,  228 

of  periodical,  ownership  of  copyright  in  articles  written  by,  226  et 

Egypt, 

copyright  in,  484,  Addenda 

Employee, 

may  be  "  author  "  of  work  made  under  his  directions.  111 
copyright  vests  in,  of  works  made  by  servants,  117,  546 
engravings,  photos  and  portraits  made  to  order,  113,  119 
implied  contract  that  copyright  shall  belong  to,  119,  225 

that  employ^  will  not  divulge  secrets,  37 
letters  written  by  employ^  belong  to,  43 
articles  sent  to  editor  belong  to,  230 
liability  of,  for  piracies  committed  by  employ^,  135,  136 
See  Master  and  Seevant. 
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EnOYCLOPjEDIA, 

articles  in,  ownership  of  copyright,  225,  228,  229 
copyright  in,  under  old  law,  17,  22S,  226,  227 

under  Act  of  1911... 224,  225 
published  prior  to  new  Act,  286,  303,  304 

who  may  sue  for  infringement  of  copyright  in  single  article,  229 
delivery  of  copies  of,  for  libraries,  222 
See  Collective  Wobks. 

Bnqravinqs, 

old  law  as  to  copyright  in,  11,  19,  288 

definition  of,  89 

included  amongst  artistic  works,  89 

commissioned,  copyright  in,  belongs  to  commissioner,  113 

term  of  copyright  in,  100,  101 

whether  artist  and  engraver  are  joint  authors,  234,  n.  (/) 

who  is  author  of,  112 

infringement  of  copyright  in,  179  et  seq. 

by  photograph,  191 

by  sculpture,  191,  192 

by  performance,  186 

by  copy  on  article  of  manufacture,  187 

by  tableaux  vivants,  180  et  seq. 

by  exhibition,  192 
artist  has  no  monopoly  in  subject  of,  90 
as  illustrations  to  books,  94,  95 
use  of  studies,  &c.  by  artist,  192,  193 
exhibition  of,  is  not  publication,  37,  41 
of  sculptures,  &c.  in  public  places,  193 
See  Aktistic  Woeks;  Paintings. 

Entebtainment.  Place  of, 
what  is,  177 
permitting  use  of,  for  unlawful  performance,  175 

Equitable  Assignment, 

what  is,  of  copyright,  124,  227 
equitable  assignee  can  sue,  195 

may  require  legal  assignment,  124 
position  of  purchaser,  without  notice  of  previous,  123 

Equitable  Remedies.     See  Remedies  (Civil). 

Eruobs, 

similarity  of,  test  of  piracy,  153,  n.   (Z) 

Etchings.    See  Engravings;  Artistic  Works. 

Evidence, 

mattei's  of,  in  actions  for  infringement,  207,  208 

burden  of  proof,  166,  178 

of  consent  to  reproduction  of  work  by  mechanica.1  instruments,  263 

Execution, 

liability  of  copyright  to  process  of,  121 

Executors.    See  Personal  Representatives. 

Exhibition, 

not  publication  of  work,  37,  41 

of  piratical  copies  may  infinnge  copyright,  164,  166,  192 

but  only  if  for  trade  purposes,  41,  n.   (c) 

penalties  foE,  212 
of  cinematograph  film,  249,  253 
of  portrait,  right  to  foi-bid,  34 

Existing  Works  before  Act  of  1911, 
substituted  rights,  253,  285,  286 
in  whom  vested,  286,  289 
if  copyright  has  been  assigned  before  Act,  300  el  seq. 
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Existing  Works — contmtied. 

substituted  rights — continued. 

in  case  of  collective  works,  303,  304 
none,  if  copyright  extinguished,  286,  289 

unpublished  works  of  foreigners,  290 

infringements  committed  before  Act,  206,  287,  290 

right  to  make  records  of,  270 

right  to  sell  records  made  before  July,  1910... 272 

July,  1912... 299 

copyright  in  records  made  before  Act,  279 

protection  of  vested  interests,  291  et  seg. 

cinematograph  rights,  253 

author's  neversionary  interest  under  sect.  5  (2)...  126 

summary  of  rights  in,  at  date  of  new  Act,  287,  288,  289 

EXPENDITUEE, 

incurred  before  Act,  compensation  for,  291  et  seq. 

Extent, 

of  Act,  49,  n.   (a),  333 

to  foreign  works  under  Order  in  Council,  326 
to  colonies,  333 
to  protectorates,  333,  334 
of  copyright  prior  to  new  Act,  16,  21,  331 

EXTBAOTS, 

how  far  permissible,  137,  139 
for  criticism,  144 


how  far  entitled  to  copyright,  54 
for  school  books,  143 
reasonable,  may  be  recited,  163 


Paib  Dealing, 

defence  of,  137  et  seg.,  149 
quantum  but  small  test,  137 
character  of  work  may  be  regarded,  139 

Fine  Aets.    See  Artistic  Woeks;  Paintinos. 

Finland, 

copyright  in,  467 

First  Owner, 

of  copyright,  108  et  seg.,  252,  277,  279 

First  Published, 

where  a.  work  is,  Addenda 

importance  of  question,  26,  37,  38 
in  case  of  simultaneous  publication,  41 

"  Fixed  in  Writing  or  Otherwise," 
meaning  of  expression,  81 

Foreign  Countries, 

table  showing  periods  of  copyright  in,  543 

Foreign  Repein'ts  Act,  332,  342.    See  Colonial  Copyright. 

Foreigner, 

conditions  for  obtaining  copyright,  24,  27,  234,  327 

works  of,  may  be  debarred  from  British  copyright,  309,  310 

unpublished  works  of,  not  entitled  to  copyright,  27 

except  under  Order  in  Council,  27,  326 

or  in  case  of  breach  of  confidence,  30 

or,  semhle,  if  made  before  Act,  290 

acquire  copyright  on  subsequent  publication,  27,  41 
works  of,  made  before  Order  in  Council,  285,  n.   (e) 
posthumous  works  of,  25,  n.  (§') 
speeches  and  lectures,  47,  48 
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FOBEIGNEE — oontinued. 

cinematograph  right  of,  how  capable  of  obtaining  protection,  30,  n.  (m), 

254,  255 
no  compulsory  order  for  publication  of  works  ofj  102 
books  of,  need  not  be  delivered  to  libraries,  223 
foreign  architects,  243,  245 

work  of,  made  in  collaboration  with  British  subject,  234,  235 
application  of  royalty  system  to  musical  work  of,  321 
rights  of,  in  British  colonies,  338 

See  also  Inteenational  Ooptriqht. 

FOEFEITTOE  OF  OOPIES, 

under  sect.  7... 199 

at  common  law,  200,  n.  (g') 

where  part  only  infringes  copyright,  200 

under  Customs  Acts,  201 

in  summary  proceedings,  213,  214,  215 

Poems, 

legal,  protected,  65 

France, 

copyright  in,  352  et  seq. 

Frattddlent, 

works,  no  copyright  in,  76,  77 
alteration  of  artistic  works,  217  et  seq. 
taking  of  a  title,  70 
copying  of  general  appearance,  198 


"  Gag," 

no  copyright  in,  81,  82 

Galleries, 

reproduction  of  sculptures  in  public,  194 

Germant, 

copyright  in,  383 

Gift, 

of  material  object  does  not  carry  copyright,  23,  120 
of  copies  not  publication,  39 

whether  infringement  of  copyright,  164,  165 

Government  Publications, 

copyright  in,  vested  in  Crown,  281 
term  of  copyright  in,  101,  281 
how  far  Government  enforces  rights,  281 
Treasury  Minute  as  to,  281,  282,  750 
right  of  Government  to  publish  letters,  46 

Gramophones.    See  Mechanical  Instruments. 

Gratuitous  Circulation, 
when  a  publication,  39 
when  an  infringement  of  copyright,  164,  165 

Greece, 

copyright  in,  471 

Guatemala, 

copyright  in,  514 

Guide  Book, 

railway,  copyright  in,  56,  149 


Hayii, 

copyright  in,  515 

c.  49 
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Hawaii, 

copyright  in,  541 

Haweees, 

summary  proceedings  against,  of  mu3io,  214 

Head-Notes, 

to  law  reports,  copyright  in,  65 

Hieing.    See  LETTiNa. 

HiSTOEY  OF  COPYEIQHT  IiAWS,  5  et  seq. 

Holland, 

copyright  in,  372  et  seq. 

Honduras, 

copyright  in,  516 

Hdnqaet, 

copyright  in,  400  et  seq. 
British  treaty  with,  328 

HuNTiNO  Fixtures, 

copyright  in  lists  of,  56 

Husband  and  Wipe, 
joint  works  of,  239 


Ideas, 

no  copyright  in,  2,  3,  35,  134,  164 
but  in  expression  of  ideas,  2 
in  case  of  dramatic  work,  171 

Identity.    See  Oeiginality;  Similaeity. 

IQNOBANCB, 

how  far  defence  to  action  of  infringement,  135,  165,  166,  203,  211 

Illusteations, 

protected  as  parts  of  books,  under  old  law,  95 

quiBre,  under  new  Act,  94,  95 
right  to  use,  on  payment  of  royalty,  107 

Imitation.    See  Infeingement  op  Copyeight. 

Immoeal  Woees, 

no  copyright  in,  72 

Importation, 

of  pirated  works  prohibited,  164,  166 

if  done  with  knowledge,  166 
seizure  by  Customs  authorities,  201,  202 

only  in  gross  cases,  202 

regulations  as  to,  201,  202,  744 

notice  to  be  given  to  Customs,  201 

reimbursement  of  expenses,  202 
recovery  of  imported  copies  as  infringing  copies,  164,  199 
reimported  piracies,  201,  n.  (s). 
from  colonies  and  foreign  countries,  203,  337 

Incidents.    See  Plot. 

India,  British, 

copyright  in,  334,  n.  («),  351 

Indirect  Copying, 

prohibited  equally  with  direct,  163 

Information, 

how  far,  obtained  from  protected  works  may  be  used,  35,  36,  37,  45 
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iNFErNGEMENT  OF  COPYEIOHT, 

alterations  in  law  as  to,  134,  136 

general  principles  of,  134 

similarity  not  necessarily  proof  of  piracy,  134,  157 

errors  a  test  of,  153,  n.  (0 

committed  by  agent,  135,  136 

definition  of,  134 

by  reproducing  the  whole,  137 

a  part,  137 
fair  dealing,  137 

making  use  of  a  work  is  not  necessarily  an,  35,  45,  137 
defence  of  "  common  source,"  146,  167,  171 
by  quotation,  137  et  seq.  ' 
by  reviewing,  144,  145 
by  abridgment,  158 
by  copying  general  arrangement,  156 
by  way  of  digest,  158 
by  translation,  163 
by  reading  in  public,  163 
by  performing,  163 
by  dramatising  a  novel,  163,  249 
innocent,  135,  203  et  seq. 
custom  no  defence,  145 
by  copying  indirectly,  163 
for  private  study,  144 
for  research,  144 
for  school  books,  143 
for  criticism,  144 
newspaper  summary,  144 
use  of  models  or  studies  by  artists,  192,  193 
reports  of  speeches,  &c.  in  newspapers,  231 
by  gratuitous  circulation,  164 
by  dealing  with  piracies  for  profit,  164  et  seq. 
committed  abroad,  no  action  for,  in  England,  165,  195,  325 
competition  in  the  market  now  of  little  importance,  191 
civil  remedies  for,  195  et  seq. 
actions  for,  matters  of  procedure  in,  206 
presumptions,  207 
costs,  209 
committed  prior  to  Act  of  1911... 206,  290 

committed  by  several  persons,  separate  actions  must  be  brought,  206 
summary  remedies  for,  212  et  seq. 
by  cinematography,  248  et  seq. 
by  mechanical  instruments,  258  et  seq. 
trifling,  196 
In  a  dramatic  piece, 

committed  by  person  taking  part  in,  176 
by  person  organising,  176 
by  person  permitting  use  of  hall,  175 

principal  decisions,  166  et  seq. 
In  a  musical  composition, 

decisions  on,  166,  172 

test  of  piracy,  173 

mechanical  contrivances,  173 
royalty  system,  260  et  seq. 
works  made  prior  to  Act,  270  et  seq. 
In  an  artistic  work, 

difficulty  in  determining  what  is,  179 

implies  multiplication  of  copies,  186 

distinctions  between  old  and  new  law  as  to,  180 

in  what  eases  copying  of,  not,  192 

by  photographing  a  picture,  191 
a  sculpture,  191 

by  reproducing  picture  in  relief,  191 

by  reproducing  part,  186 

by  different  prcess,  157 

exhibition  of  original  is  not,  192 

of  piratical  copies  may  be,  164,  166 

49  (2) 
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III  an  artistic  work — continued. 

by  tableaux  vivants,  180  et  seq. 

by  cinematography,  2i8 

by  reproducing  on  articles  of  manufacture,  185 
In  a  dnematograph  work,  248,  250  et  seq. 
In  works  of  arcMtectwre^  246 
In  a  lecture,  48,  231 

iNFEiNGma  Copies, 

definition  of,  42,  164,  199,  273 

whether  entitled  to  copyright  protection,  52,  53 

forfeiture  of,  166,  199,  200,  213 

where  part  only  piratical,  200 
may  not  be  imported,  164,  166,  201 
penalties  for  dealing  with,  212,  213 

for  possessing  plates  for  making,  213 
dealings  with,  where  actionable,  164  et  seq.,  211 
stock  lawfully  made  may  be  lawfully  sold,  42,  164,  272 

Injunction, 

remedy  by,  196 

interlocutory,  when  granted,  196 

on  what  evidence,  196,  207 

when  part  only  of  work  copied,  197 

Innocency, 

essential  for  work  to  claim  copyright,  72  et  seq. 

claim  of,  in  action  for  infringement,  135,  203  et  seq.,  211 

innocent  sale  of  pirated  work,  165 

as  a  defence  to  importation,  166 

action  for  recovery  of  infringing  copies,   166,  205,  206 

"  Interests," 

protection  of,  subsisting  and  valuable  on  26th  July,  1910... 291   et  seq. 

Interim  Copyright, 
in  Canada,  341 
in  United  States,  539 

International  Copyright, 
history  of,  305 
Berne  Convention,  1886... 306 

text,  612 
Additional  Act  of  Paris,  1896... 306 

text,  619 
Revised  Berne  Convention,  1908... 306 

provisions  of,  considered,  307  et  seq. 

fundamental  principle  of,  307 

rights  of  citizens  of  a  Unionist  country,  308 

of  a  non-Unionist  country,  308 

no  formalities  under,  313 

period  of  protection,  314 

what  works  protected,  315 

adaptations,  316 

translations,  3l6 

photographs,  317 

anonymous  and  pseudonymous  works,  318 

newspapers,  230,  318 

performing  rights,  319 

mechanical  music,  261,  n.   (a),  319  et  np.q. 

cinematographs,  322 

procedure  under,  322 

retro-activity,  323 
Additional  Protocol,  1914... 306,  310 

reasons  for,  309 

text  of,  611 

ratified  by  Great  Britain,  611,  n.  («) 
present  members  of  Copyright  Union,  325 
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sources  to  be  consulted  to  ascertain  foreign  rights,  324 
Orders  iu  Council  under  sect.  29  of  Act,  326 

text  of,  652  et  seq. 

conditions  to  be  observed  in  making,  326 
British  treaty  with  Austria,  328 
in  United  States,  329 
Pan-American  Conventions,  328 
when  colonies  bound  by  Berne  Convention,  338 
rights  of  English  authors  in  United  States,  536  et  seq. 
See  POBBIQNER. 

lNTEEPBETATio?r.     See  Definition". 

Inteepeetative  Clause  oe  Act  oe  Paris, 
not  accepted  by  Great  Britain,  306 

Intestacy, 

devolution  of  copyright  in  case  of,  121 

Irebligious  Work, 

no  copyright  in,  72 

IsLK  OF  Man, 

copyright  in,  334,  n.    («) 

importation  of  piratical  copies  into,  202 

Italy, 

copyright  in,  441  et  seq.,  Addenda 

Japan, 

copyright  in,  477 

Joint  Adventure, 

profit  sharing  between  author  and  publisher  is  a,  553 

Joint  Works, 

distinction  between,  and  collective  works,  224,  233 

term  of  copyright  in,  233 

of  foreigner  and  British  author,  published,  234 

unpublished,  234 
posthumous,  236 

death  of  one  author,  233,  236,  238 
application  of  royalty  system  to,  237 
compulsory  licences  to  publish,  238 
rights  of  co-authors  imter  se,  235,  238 

where  some  of  the  authors  do  not  comply  with  Act,  238 
of  husband  and  wife,  239 
under  old  law,  233 
whether  musical  plays  are,  84 
any  of  the  authors  may  sue  for  infringement,  206 

Judicial  Committee  of  Peivy  Council, 

may  order  compulsory  licences  to  publish  works,  101,  102,  238 

Jurisdiction, 

English  Courts  have  no,  over  infringements  committed  abroad,  164,  195, 
325 


Knowledge.    See  Ignorance;  Innooency. 


Law  Eepoets.    See  Reports. 

Lectures, 

old  law  as  to  copyright  in,  18,  47.  287 

definition  of,  47 

are  literary  works,  47 

conditions  on  which  copyright  in,  may  be  secured,  47 
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Lectures — continued. 

need  not  be  reduced  to  writing,  47 
how  published,  47 

not  by  delivery,  37,  47 
whether  reports  of,  are  "  copies,"  47 
reports  of,  may  claim  copyright,  49,  287 
newspaper  reports  of,  may  be  prohibited,  48,  231 

unless  of  a  political  nature,  231 

summaries  may  be  published,  231 
reports  of,  in  breach  of  confidence,  34,  48 
See  Speeches;  Sermons. 

Letters, 

are  literary  works,  43 

how  far  .old  law  still  applies,  44 

copyright  in  private,  43  et  seq. 

respective  rights  of  writer  and  receiver,  44 

receiver  owns  the  paper,  24,  45 

licence  to  publish,  45 

when  implied,  44,  45 
information  obtained  from  private,  may  be  published,  36 

unless  obtained  in  breach  of  confidence,  36 
written  by  agents,  43 
to  newspapers,  45,  230 
official,  rights  of  Government  in,  38 

old  law  as  to  copyright  in,  after  writer's  death,  26,  n.  (m),  44,  n.   (>•) 
See  Unpublished  Works. 

Letting, 

of  room  for  dramatic  performance,  liability  for,  175  et  seq. 

Libel, 

alteration  of  photograph  may  be,  on  sitter,  249 

a  book  may  be,  on  author,  45,  547,  567 

Libellods  Works, 

no  copyright  in,  72 

contracts  to  publish,  unenforceable,  545 

Libraries, 

delivery  of  books  to,  222 

meaning  of  "  book,"  223 

distinction  between  copies  for  BritiBh  Museum  and  other  libraries,  223 

second  and  other  editions,  223 

effect  of  failure  to  deliver  copies,  223 

delivery  not  required  to,  of  foreign  books,  223 

Libretto.    See  Dramatic  Works;  Songs;  Words. 

Licence, 

compulsory,  to  publish  works  withheld  from  public,  101,  102,  238 

to  make  mechanical  contrivances,  260  et  seq. 

to  make  copies  25  years  after  author's  death,  103  et  seq. 
distinction  between,  and  assignment  of  copyright,  127,  131 
must  be  in  writing,  122,  130 
parol,  a  defence  to  action  for  infringement,  131 
licensee  cannot  sue  for  infringement,  131 
performing  rights  frequently  only  licences,  127,  130 
assignee  of  copyright  without  notice  of  previous,  131 
breach  of  conditions  of,  255 
whether  exclusive,  132 
whether  personal,  133 
whether  revocable,  132 
remedies  of  licensee,  131 

if  given  by  one  of  several  co-owners,  238,  239 
given  before  Act,  effect  of,  300,  302 

Licensing  Acts,  7,  8,  9 
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Lien, 

of  author  for  royalties,  551 

of  printer  on  undelivered  copies,  544,  n.  (a) 

Limitation  of  AciionSu 

actions  in  respect  of  infringement  must  be  brousrht  within  three  years, 

210,  211  , 

whether  this  applies  to  actions  for  delivery  of  pirated  copies,  210 
from  what  dates  period  runs,  211 

Limited  Assignment, 
as  to  locality,  126 
as  to  time,  126 
as  to  method  of  reproduction,  127,  191 

Lists, 

of  bills  of  sale,  56 

of  foxhounds  and  hunting  fixtures,  56 

of  brood  mares,  56,  138 

of  articles  for  sale,  58 

LiTEEARY  WOEKS, 

old  law  as  to  copyright  in,  11,  16,  17,  18,  287 

definition,  49 

conditions  for  obtaining  copyright  in,  49  et  seq.,  234,  327 

how  "  made,"  29 

originality,  49,  51 

no  copyright  in  ideas,  2,  3,  35,  134,  164 

how  published,  37  et  seq. 

unpublished  works,  25 

term  of  copyright  in  published,  100 

in  unpublished,  24,  25 
no  formalities  to  acquire  copyright,  206,  313 
first  owner  of  copyright  in,  108  et  seq. 
illustrations,  whether  protected  as,  94,  95 
assignment  of  copyright  in,  122  et  seq. 
works  made  by  employes,  111,  117,  546 
infringement  of  copyright  in,  134  et  seq. 
performing  rights  in  respect  of,  79,  163 
public  performance  of,  semble,  not  publication,  38,  n.   (o) 
printed  dramatic  works  are,  12,  79 
delivery  of  copies  to  libraries,  222,  223 

making  of  cinematograph  film,  semble,  infringes  literary  copyright,  249 
made  prior  to  Act  of  1911.  ..285  et  seq. 
See  Crown  Copyeiqht;  Untveesity  Copyright;  Collective  Works; 
Joint  Works,  &c. 

Lithographs, 

classed  as  engravings,  89 
who  is  "  author  "  of,  112 
See  Artistic  Works;  Engravings. 

"  Living  Picture  "  Cases, 

law  laid  down  in,  180  et  seq. 
whether  applicable  to  new  Act,  185 

Loan.    See  Borrower. 

Locality, 

copyright  divisible  as  to,  126 

Luxemburg,  Grand  Duchy  of, 
copyright  in,  381 


"  Made," 

where  a  work  is,  28,  29 

if  making  extends  over  a  period,  29 

Magazine.     See  Collective  Works;   Periodicals. 
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MANUl-ACIUBli, 

works  applied  to  articles  of,  93  et  seq.,  185,  295 
See  Matebial  Object. 

Manusceipt, 

ownership  of,  protected,  1,  n.  (a),  23 
gift  of,  does  not  imply  right  to  publish,  23 

nor  loan  of,  34 
damages  for  wrongful  publication  of,  23 
unpublished,  formerly  protected  by  common  law,  22 

now  protected  under  Act,  22 
right  to  publish,  does  not  pass  to  trustee  in  bankruptcy,  121 

nor  creditors,  121 
assignment  of,  26 
ownership   of,  on  author's  death,  evidence  of  ownership  of  copyright, 

25,  26,  121 
when  deemed  accepted  by  publisher,  545 
ownership  of,  in  letters  under  old  law,  44,  n.  (r) 

See  LiTEBAEY  WOBKS. 

Maps, 

old  law  as  to  copyright  in,  94,  110 
whether  literary  or  artistic  works  under  new  Act,  94 
whether  "  original "  works,  55 
who  are  "  authors  ''  of,  109 
ordnance,  copyright  in,  281,  282  u.  (r) 
See  Plans. 

Mabkied  Woman, 

joint  authoress  with  her  husband,  239 

Mastbb  and  Sebvant, 

whether  master  or  servant  is  "  author,"  108  et  seq. 

when  copyright  in  works  made  by  servant  vests  in  master,  117 

or  master  has  right  to  require  assignment,  119,  225 
contract  of  service,  what  is  a,  117,  228 
liability  of  master  for  acts  of  servant,  135 
servant  must  not  divulge  information,  34,  37 
letters  written  by  servant,  43 
See  Agent;  Employee. 

Matebial  Object, 

owner  of,  has  right  to  prevent  publication,  23 

assignment  of,  does  not  carry  copyright,  23,  24,  120 

receiver  of  letter  owns  paper,  43 

if  lawfully  made,  may  be  lawfully  sold,  42,  165,  291,  299,  564 

exception  as  to  records,  272  et  seq. 
rights  of  owner  over,  564  et  seq. 
alterations  of,  567  et  seq. 

Materials,  Common, 
no  copyright  in,  158 
See  Compilations. 

Mathematical  Tables, 
copyright  in,  55 

Maxims, 

copyright  in  collection  of,  54 

Measobe  of  Damages.    See  Damages. 

Mechanical  Contbivances, 

not  "copies"  of  musical  works,  39,  173,  217,  256,  287,  288 

right  to  make,  twenty-five  years  after  death  of  author  of  a  work,  103 

infringe  copyright  under  new  Act,  173,  258,  259 

in  words  and  music,  259 
publication  of,  not  publication  of  original  work,  39 
no  summary  remedies  for  infringement  by,  218 
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royalties,  right  to  make,  of  musical  works  on  payment  of,  260  et  soq. 

only  in  respect  of  musical  works,  80,  261,  320 

only  after  permission  once  given,  262 

evidenee  of  permission,  263 

notices  to  be  given,  264 

rate  of  royalty,  265 

validity  of  Board  of  Trade  Regulations,  266 

effect  of  non-compliance  with  regulations,  267 
application  of  royalty  system  to  words  of  songs,  261,  263 

to  works  published  before  Act,  270 
assignment  of  copyright,  whether  carries  mechanical  rights,  259 
alteration  of  work  to  adapt  it  to,  268,  269 
to  reproduce  foreign  music,  321 

public  performance  by  meaijs  of,  forbidden,  163,  258 
qumre  under  old  law,  259 
right  of,  cannot  be  acquired  compulsorily,  278 
copyright  in  records,  276,  322 

term  of,  277 

in  whom  vested,  277 

where  plate  belongs  to  a  corporation,  277 

if  made  prior  to  new  Act,  279 

is  subject  to  rights  of  owner  of  original  work,  277,  278 

whether  assignable  for  full  period,  129 
unpublished  records,  24,  29,  30 

provisions  of  Berlin  Convention  as  to,  261,  n.   (a),  319 
See  Musical  Works. 

Melody, 

no  copyright  in,  unless  fixed  in  writing  or  otherwise,  80,  83 

arrangement  of  old,  copyright  in,  85 

new  words  to  old,  copyright  in,  88 

singing  of,  whether  infringement  of  copyright,  2,  83 

Mbeit, 

whether  essential  to  literary  copyright,  49  et  seq. 
artistic,  90,  91  et  seq. 
musical,  85 
works  of  architecture,  293 

Mexico, 

copyright  in,  517 

Monaco,  Principality  of, 
copyright  in,  456 

Monopoly, 

copyright  does  not  create  a,  2,  90,  99,  135 

MONTENEGBO, 

copyright  in,  475 

Monte  Video,  Convention  of,  328 

Musical  Copyright  Act,  1906... 216 

Musical  (Summary  Proceedings)  Copyright  Act,  1902... 214 

Musical  Works, 

copyright  and  performing  right,  79 

when  printed  are  "  books,"  12,  79 

performing  rights  under  old  law,  12,  18,  79,  163 
under  Act  of  1911... 79,  163 

how  "made,"  29 

may  be  dramatic  works,  83 

whether  originality  essential  to  copyright  in,  85 

copyright  in,  term  of,  100 

how  differs  from  literary  copyright,  80 
infringement  by  public  performance,  163 

public  performance  not  publication,  37 
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adaptations  of,  85  et  seq.,  161 

for  purpose  of  making  records,  268,  269 
definition  of,  82,  215,  217,  261,  320 
if  author  and  composer  are  different  persons,  84,  112 

one  may  sue  for  infringement,  259,  n.  (<) 
infringement  of  copyright  in,  166,  172 
letting  of  hall  for  public  performance  of,  175  et  seq. 
assignment  of  copyright  in,  122  ei  seq.,  259 

mechanical  contrivances  did  not  infringe  copyright  in,  under  old  law, 
173,  256,  257,  287,  288 

but  now  infringe  copyright,  173,  258,  259 
right  to  make  records,  &o.  of,  on  payment  of  royalties,  260  et  seq. 
public  performance  of,  by  mechanical  contrivances,  259   , 
summary  proceedings  against  hawkers  of,  214  et  seq. 
See  Mechanical  Conteivanoes ;  Perfoeminq  Eights;  Sonqs. 

Name.    See  Authoe;  Anonymods  Works;  Pseudonymous  Works;  Title. 

National  Library  op  Wales, 

delivery  of  books  to,  222,  223 
regulations  as  to,  749 

Negative, 

photographic  copyright  runs  from  making  of,  100 

when  made,  29 

owner  of,  copyright  in  photograph  vests  In,  113 

Netherlands.    See  Holland. 

Newfoundland, 

adopts  Imperial  Copyright  Act,  345 

New  South  Wales.    See  Australia. 

New  Zealand, 

accords  mutual  protection  to  British  works,  350 
is  bound  by  Berlin  Convention,  351 
local  Act  of  1912... 349 
text  of,  677 

News, 

copyright  in,  230 

Newspapers  and  Periodicals, 

protected  as  literary  works,  230 

are  coUeotive  works,  224 

contributors  to,  when  entitled  to  copyright,  225 

when  copyright  belongs  to  proprietor,  45,  u.   («),  225, 
228 

right  to  restrain  separate  publication  of  their  articles, 
225,  227 
letters  written  to,  45,  230 
copyright  in  news,  230 

right  of  editor  to  alter  contributions,  45,  231 
copyright  in  reports,  49,  SO,  287 
copyright  in  title,  66  et  seq. 
reports  of  political  speeches  permissible,  48,  231 
summaries  of  lectures,  &c.  permissible,  48,  144 
may  not  copy  articles  from  other  newspapers,  230 

notwithstanding  custom,  145,  230 
press  agencies,  35 
press  illustrations,  204,  231 
advertisements,  copyright  in,  59,  232 
nom  de  'plume,  right  to  use  of,  72,  232 

whether  contributors  are  under  contracts  of  service,  225,  228 
where  single  article  copied,  who  can  sue,  229 
delivery  of  copies  for  libraries,  222 
provisions  of  Berne  Convention  as  to,  230,  319 
See  Collective  Works. 
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copyright  in,  520 

NoM  DE  Plume, 

exclusive  right  to  use,  72,  232 

Norfolk  Island,  349.    See  Austealia. 

NOEWAY, 

copyright  in,  411  et  seq. 

Notes, 

how  far,  constitute  new  work,  153  et  seq. 
to  non-copyright  works,  may  not  be  copied,  153 
to  the  Bible,  281 
to  statutes,  281 

Notice, 

purchaser  of  copyright  without,  of  previous  equitable  assignment,  123 

of  previous  licence,  131 
of  intention  to  reproduce  work,  twenty-five  years  after  author's  death, 

103 
prohibiting  report  of  lecture,  48,  231 
to  Commissioners  of  Customs  to  seize  pirated  copies,  201 
of  intention  to  make  mechanical  contrivance,  203  et  seq. 
failure  to  give,  before  taking  action  for  infringement,  210 
to  terminate  a  publishing  agreement,  563 

requiring  assignment  of  increased  term  of  copyright,  if  assigned  before 
Act,  301,  302 

Novel, 

may  not  be  dramatised,  163,  249 

old  law  as  to,  248 

whether  incidents  related  in,  entitled  to  copyright,  164 

copyright  infringed  by  cinematograph,  249 

Novelty.     See  Oeigdtality. 

Obscene  Woeks, 

no  copyright  in,  72 

action  cannot  be  maintained  for  cost  of  printing,  545,  n.  (/) 

Offeeiug  Infeinoing  Copies, 

for  sale,  actionable,  if  done  knowingly,  164,  165 

Opeea.     See  Deamatic  Works;   Musical  Works;   Songs. 

Oratorios.     See  Musical  Wokks. 

Orders  in  Council, 

extending  British  Act  to  foreign  countries,  27,  285,  n.  (c),  326  et  seq. 

text  of  Orders,  652  et  seq. 
extending  British  Act  to  self-governing  dominions,  336 
to  protectorates,  333,  666 

Oedinakoes  W'  Stationers'  Company.    See  Stationers'  Company. 

Ordnance  Maps, 

copyright  in,  281,  282,  n.  (r) 

Oeiginality, 

meaning  of  word  in  Copyright  Act,  52  et  seq. 
in  case  of  literary  works,  49  et  seq. 

artistic,  90,  91 

dramatic,  85 

musical,  85 

works  of  architecture,  243 
whether  required  under  old  law,  16,  49 

Owner.    See  FiEST  Owner;  Author;  Assignment  of  Oopyeiqhi. 
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OwNEHS,  Part, 

generally  presumed  to  be  tenants  In  common,  238 
joint  authors,  233  et  seg. 
licences  granted  by,  238,  239 
action  brought  by  some,  206 
See  Tenants  in  Common. 

OxFOED,  Univbesity  OF.    See  Universities. 

Paintings  and  Drawings, 

copyright  in,  under  old  law,  14,  20,  288 

exhibition  of,  not  publication,  37,  41 

how  published,  38,  39 

applied  to  articles  of  manufacture,  95  et  aeq.,  191 

who  are  "  authors  "  of,  108,  109 

copyright  in,  89   et  seq. 

whether  merit  essential,  91   et  seq. 
dealings  with  piratical  copies,  164,  166,  192 
first  owner  of  copyright  in,  108 
purchasers  of,  do  not  thereby  acquire  copyright,  120 
architect's  plans,  protected  as,  21,  241 
right  of  artist  to  make  repUoas,  192,  193 
term  of  copyright,  in  unpublished,   25 

in  published,  25,  100 
infringement  of  copyright  in,  179  et  seq. 

sale  of  blocks  for  printing  copies,  does  not  carry  copyright,  120 
can  there  be  a  "  performance  "  of,  186 

whether  work  in  relief  infringes  copyright  in,  191,  192,  312,  313 
"  living  picture  "  cases,  180  et  seq. 

whether  overruled  by  new  Act,  185 
fraudulent  alterations  of,  217  et  seq. 
unpublished,  of  foreigners,  42 

See  AeTISTIC   WoEKS;    ENGRAVINGS. 

Pan-American  Conventions,  328 

Panama, 

copyright  in,  620 

Pantomimes, 

protected  under  new  Act,  80 

if  acting  form  fixed,  80 

meaning  of  this  expression,  81 
qumre,  whether  protected  under  old  law,  80,  289 

Papua,  349.     See  AnSTEALiA. 

Paraguay, 

copyright  in,  521 

Paris,  Additional  Act  of,  306 
text  of,  619 

Parol, 

assignment,  not  sufficient  to  pass  copyright,  122,  124 
licence,  good  defence  to  action  for  infringement,  131 

Part  of  Wore;, 

whether,  may  be  published  on  royalty  basis,  106 
there  may  be  copyright  in,  54,  61 
infringement  by  copying,  137 
form  of  injunction  wnerej  only  copied,  197 
delivery  up  of  copies  where,  only  copied,  206 
part  of  picture  copied,  186 
qumre,  as  to  summary  remedies  if,  copied,  214 
whether  author  who  has  written,  can  sue  on  rjiianliim  meruit.  545 
See  Divisibility  of  Copyright. 

Part  Owners.      See  Ownees,  Paet. 
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"Passing  Opf/' 

actions  for,  distinct  from  actions  for  infringement  of  copyright,  69 

essential  conditions  to  bringing  action  for,  70 

of  titles  to  works,  66  et  seg. 

in  oases  of  similarity  of  appearance  of  works,  198 

Patent, 

distinction  between,  and  copyright,  2,  135 
no  copyright  in  specifications  of,  56 

Pattkrn 

of  sleeve,  refused  protection,  60 

Penalties, 

abuses  arising  from,  being  fixed  under  old  law,  12,  13 

for  dealing  with  infringing  copies,  212  et  seq. 

for  possessing  plates  for  making  infringements,  213 

upon  hawkers  of  pirated  music,  214,  216 

for  not  delivering  books  to  libraries,  223 

none,  in  civil  actions,  199,  n.   (e) 

except  for  altering  artistic  works,  221 
for  fraudulently  altering  artistic  works,  217  et  seq. 
only  recoverable  by  artist,  221 
See  Remedies. 

Perforated  Rolls.     See  Mechanical  Contrivances. 

"  Peri'ormance," 

what  is  a,  162,  186,  249,  253 
implies  words  or  action,  186 

Performance  in  Public, 

is  not  publication  of  work,  29,  37,  40,  79 
liability  of  person  "  authorising,"  136 

permitting  use  of  hall  for,  175 
by  means  of  mechanical  contrivances,  163,  258,  259 

compulsory  right  of,  cannot  be  obtained,  278 
reading  or  reciting  extracts  permissible,  163 

Performing  Rights, 

under  old  law,  12,  18,  79,  287 

now  attached  to  all  works,  79,  163 

assignee  of,  259 

as  to  artistic  works,  186 

often  divided  as  to  locality,  127 

infringed  by  cinematograph,  186,  248,  253 

provisions  of  Berlin   Convention  as  to,   319 

Period 

of  copyright.     See  Term  of  Copyright. 
of  limitation.      See  Limitation. 

Periodicals.     See  Neavspapers  and  Periodicals. 

Per.sonal  Representatives, 

copyright  on  death  of  owner  devolves  on,  121 

can  sell  author's  reversionary  interest  in  assigned  copyright,  130 

when  duty  to  do  so,  130 
right  of,  to  restrain  publication  of  testator's  letters,  44,  n.  (r) 
right  of,  to  payment  for  incompleted  work  of  testator,   546 
See  Death  of  Author. 

Peru,      , 

copyright  in,  521 

Philippine  Islands,  541 

Photographs, 

definition  of,  89 

under  old  law,  copyright  in,  14,  20,  113,  288 
in  whom  copyright  vested,  21,  113 
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Photographs — continued. 

copyright  in,  under  new  law,  89  et  seq. 

are  original  productions,  91 

when  "made,"  29 

term  of  copyright  in  unpublished,  25 

in  published,  25,  100 
who  deemed  to  be  "  authors  "  of,  113  et  seq. 
where  the  negative  belongs  to  a  corporation,  113 
semble,  no  right  to  copy,  on  royalty  basis,  103 
commissioned  for  valuable  consideration,  113  et  seq. 
unpublished,  of  foreigners,  29,  30 

where  sitting  given  at  photographer's  request,  114,  115,  116 
of  groups,  to  whom  copyright  belongs,  116 
sitter  may  prevent  exhibition  or  sale  of  copies,  34 
"snapshots,'''  117,  n.  (^),  249 
assignment  of  copyright  in,  122 
whether  proviso  to  sect.  5  (2)  applies  to,  129 
"  faking  ^  of  portraits,  249 
of  worSs  of  architecture,  246 

whether,  of  performance  infringe  copyright  in  play,  252 
press  illustrations,  231 
indecent,  no  copyright  in,  72 
of  paintings,  &o.,  publication  of,  publish  original,  38 

are  original  works,  52 

infringe  copyright  in  painting,  191 
of  sculptures  and  engravings,  publication  of,  not  publication  of  original, 

37,  38 
of  sculptures,  whether  infringe  copyright,  38,  191,  192,  193,  312,  313 
how  far  cinematograph  films  may  be  regarded  as,  250,  252 
made  prior  to  new  Act,  289,  290 
provisions  of  Berlin  Convention  as  to,  317 

Pianoforte  Arrangement, 

protected  as  an  original  work,  85 

Pianolas.    See  Mechanical  Contrivances. 

Picture  Postcards,  97. 

Pictures.    See  Paintings. 

Piracy, 

a,  whether  entitled  to  copyright  protection,  52,  53 
See  Infringement  of  CoPYRiGnT;  Infringing  Copies. 

Place, 

of  publication.  Addenda 

of  dramatic  entertainment,  175 

liability  of  person  letting,   for  unauthorised  performance,   175 

Plak, 

mere,  of  work  not  subje'ot  of  copyright,  66 

but  copying  the,  of  another's  work  may  be  evidence  of  piracy,  157 
of  work  of  architecture,  241,  242 
whose  property,  241 

use  of,  by  architect  after  parting  with  copyright,  242 
See  Arrangement;  Maps. 

Plates, 

definition,  593 

purchaser  of,  does  not  acquire  copyright  thereby,  120,  232 

or  right  to  authorise  user  by  others,  120 
penalties  for  making  or  possessing,  for  making  infringing  copies,  213 
forfeiture  of,  166,  199,  206,  213 
destruction  of,  by  order  of  Court,  200,  n.  (^),  213 
owner  of,  first  owner  of  copyright  in  records,  &c.,  277 
See  Negative;  Mechanical  Contrivances. 

Pleadings.     See  Remedies;  PROOEDtrEE. 
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Plot, 

whethw  there  is  copyright  in  a,  164,  171 

Political  Speeches, 

newspapers  may  always  report,  231 

See  Lectukes;  Speeches. 

PoBTO  Rico,  541 


Porte  AIT, 

what  is  a,  116 

copyright  of,  in  whom  vested,  113 

may  not  be  sold  or  exhibited  without  consent  of  sitter,  34 

groups,  in  whom  copyright  vests,  116 

POETTJOAL, 

copyright  in,  435  et  seq. 

Postcards,  Picthee,  97 

Posters,  Advertisement,  97 

Posthumous  Works, 

old  law  as  to  copyright  in,  17,  26,  n.   («),  44,  n.   (r) 
term  of  copyright  in  unpublished,  25 

in  published,  101 
of  joint  authorship,  236 
of  foreigners,  25,  n!  (j) 
reproduction  of,  on  royalty  basis,  103 
provisions  of  Berlin  Convention  as  to,  315 

Prayer  Book, 

copyright  in  the,  280 

Precedents, 

copyright  in  legal,  68 

stolen,  33 

use  of,  by  pupil,  34 

Press  Agencies, 

protection  of  news  obtained  by,  35,  36 
pictures  supplied  by,  231,  232 
See  Newspapers. 

Presumptions, 

from  ownership  of  MS.  on  author's  death,  25,  26,  121,  208 

as  to  name  on  work,  207 

in  actions  (a)  that  work  is  copyright,  207 

(b)  that  plaintiff  owns  copyright,  207 
against  assignment  oi  copyright,  550 

Prints.    <See  Artistic  Works  ;  Engravings. 

Printer, 

no  action  by,  for  printing  illegal,  &c.  work,  545,  n.   (/) 
has  lien  on  books  printed,  544,  n.  (a) 

Printing, 

early  restraints  on,  5  et  seq. 

Peifate  Study, 

use  of  work  for,  144,  164 

Privy  Council, 

compulsory  licences  by,  to  publish  works,  101,  102,  238 

Prooeduee, 

matters  of,  in  actions  for  infringement,  206 
under  Berlin  Convention,  322,  323 
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Profits, 

infringer  liable  to  account  for,  200 

agreement  for  division  of,  between  author  and  publisher,  553  et  seq. 
See  Ageeements;  Pdblishees. 

Propeietoe  or  Oopyeight.    See  Fiest  Owner;  Assignment  of  Copyright. 

PliOTEOTOEATES,   BeITISHj 

Imperial  Act  extends  to,  333,  334 

PSEUDONYMOnS   WOEKS, 

publisher  may  protect  author's  rights  in,  207,  208,  313 

Public, 

places,  right  to  copy  works  situate  in,  193 
works  calculated  to  deceive,  76,  77,  198 
performance.    See  Peefoemanoe. 
reading.    See  Leotuebs. 

Publication, 

copyright  ran  from  date  of,  under  old  law,  26 

date  of,  when  a  matter  of  importance  now,  26,  27 

what  is,  37  et  seq. 

what  is  not,  37  et  seq. 

right  of  author  to  restrain^  23 

ownership  of  work  does  not  necessarily  imply  right  of,  23 

by  issue  of  copies,  37,  38,  47 

meaning  of  "  issue,"  39 

simultaneous,  38,  41,  311 

provisions  of  Berlin  Convention  as  to,  311 

mechanical  contrivance  not  a,  of  original  work,  39 

cannot  be  made  orally,  38 

public  performance  is  not,  29,  37,  40,  79 

public  exhibition  is  not,  37 

without  author's  consent  is  not,  37,  42,  313 

how,  is  made  of  a  picture,  38,  39 

of  works  of  architecture,   38,  244 

of  lectures,  47 
place  of.  Addenda 
gratuitous  circulation  may  be,  39 
of  private  letters,  43  et  seq. 

of  letters  addressed  to  Government  departments,  46 
of  foreign  works  in  Gt.  Britain  confers  copyright,  27 

unless  Order  in  Council  to  contrary,  309,  310 
contract  as  to,  of  unlawful  work,  545,  n.   (/) 
agreements  as  to  style  of,  558 

right  of  contributor  to  periodical  to  restrain,  in  separate  form,  225,  227, 
286 

Publishers, 

protection  of  anonymous  and  pseudonymous  works  by,  207,  208 

provisions  of  Berlin  Convention  as  to,  318 
duty  of,  to  deliver  copies  of  books  to  libraries,  222 
right  of,  employing  others  to  execute  work  for,  118,  119 
arrangements  between,  and  authors,  544  et  seq. 

when  must  be  in  writing,  544 

no  special  laws  as  to,  544 

breach  of,  by  publisher,  564 
by  author,  545 

part  performance  of,  545,  546 

points  in  drafting,  557 

whether  assignable,  561  et  seq. 

as  to  sharing  profits,  553  et  seq. 

to  pay  royalties,  549  et  seq. 

no  specific  performance  of,  545,  n.  (d),  559 
bankruptcy  of,  under  old  law,  551 

under  Bankruptcy  Act,   191 4... 552 
winding-up  of  publishing  company,  563 
accounts  as  between,  and  authors,  556 
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PUBLISHEES — continued.  ' 

price  maintenance  agreements,  566,  567 
right  to  sell  stock,  alter  termination  of  agreement,  565 
alterations  of  works  by,  547,  567  et  seq. 
generally  under  no  obligation  to  publish,  564 
or  print  author's  name,  547,  n.   (p) 
See  also  Agreements. 

Publishers'  Association, 

resolutions  of,  as  to  extracts  for  school  works,  143,  n.  (i) 

Pdpils, 

right  of,  to  use  information  acquired  from  teacher,  34,  40 
to  take  copies  of  lectures,  48 
Pdechasee, 

of  material  object,  does  not  thereby  acquire  copyright,  23,  24,  120 

right  to  make  alterations  to,  120 
of  copyright,  without  notice  of  previous  licence,  131 

of  previous  equitable  assignment,  123 
See  Assignment;  Sale. 

Quotations, 

selections  of,  may  not  be  copied,  153,  154 
what  are  fair,  138,  139 

Queensland.     See  Australia. 


Railway  Guides, 

copyright  in,  66,  149 

Receipt, 

for  purchase-money,  whether,  is  an  assignment  of  copyright,  124,  125 

Reoitation  in  Public, 

piece  composed  for,  protected,  80 
Infringement  of  copyright  by,  47,  163 

under  old  law,  163 
right  to  recite  reasonable  extracts,  163 
See  Dramatic  Works;   Performance  in  Public. 

Records.      See  Mechanical  Contrivances. 

Registrateon  OS  CorYEIGHT, 
under  old  law,  16,  287 

not  necessary  for  performing  rights,  19 
now  abolished,  206,  313 
where  infringement  took  place  before  Act  of  1911... 206,  287 

Reoulations, 

as   to  reproduction   of   works  twenty-five   years   after   authors  death, 

103  et  seq.,  738 
as    to    reproduction    of    musical    works    by    mechanical    contrivances, 

263  et  seq.,  740 
Customs,  201,  202,  744 

as  to  delivery  of  copies  of  books  to  libraries,  223,  749 
as  to  desigixs  excluded  from  copyright,  97,  744 

Religion, 

works  attacking  Christian,  73 

Remedies  for  Infringement  of  Copyright  (Civil), 
damages,  199 

measure  of,  199,  200 
injunction,  195  et  seq. 

interlocutory,  196 

where  part  only  copied,  197 
account,  20Q,  201 

discoverv  for  purposes  of,  201 
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Remedies  foe  Infeinqement  of  Copyeight  (Civil) — continued. 
recovery  of  pirated  copies,  199,  200 

of  plates,  &o.,  166,  199,  206,  213 
how  far  innocence  a  defence  to  proceedings,  166,  205 
equitable  assignee  may  sue,  195 

but  not  licensee,  131 
seizure  of  imported  copies,  201 
innocent  infringer  not  generally  protected,  135 
protected  under  sect.  8.  ..203  et  seq.,  211 
must  be  specially  pleaded,  209 
construction  of  this  section,  203 
qumre,  in  proceedings  tor  recovery  of  copies,  166,  205 
limited,  for  infringement  oit  work  of  architecture,  246 
actions  for,  presumptions  in  case  of,  207,  208 

infringements  committed  abroad,  164,  195,  325 
costs,  m,  209 

points  of  procedure  in,  206 
limitation  of,  210,  211 
separate  actions  must  be  brought  for  piracies,  206 
under  Berlin  Convention,  322 

none  in  Great  Britain,  for  piracies  committed  abroad,  165 
one  of  several  co-authors  may  sue  alone,  238 
author  of  music  may  sue  without  author  of  words,  259,  n.  (i) 

Eemedies  foe  Infeingbment  of  Copyeight  (Summaey),  212  et  seq. 
only  in  case  of  wilful  infringement,  213 
only  in  case  of  gross  infringements,  214 
penalties,  213 

semble,  not  applicable  to  infringements  by  mechanical  contrivances,  216 
search  warrants,  215,  217 
under  Musical  Copyright  Acts,  13,  214,  216 
for  altering  artistic  works,  217  et  seq. 
appeals  from  convictions,  217 
conspiracy  to  infringe  copyright,  217 
none,  for  infringement  of  copyright  in  works  of  architecture,  246 

Eepeal 

of  old  Copyright  Acts,  15,  285 

Rbpoeters 

have  copyright  in  their  reports,  51,  141,  287 

Eepoets, 

verbatim,  are  original  works,  49,  287 

but  reporter  cannot  prevent  independent  reports,  51 
law,  protected,  142 
head  notes  of,  65 
abridgments  of,  160 
newspaper,  of  public  lectures  permissible,  48,  231 
unless  forbidden,  48 
quotations  from,  141 
of  political  speeches,  231 

Repeesentation.      See  Perfoemance.  j 

"  REPEODnCTION  "    OF   WOEK, 

meaning  of,  182 

Rbpdblioation", 

compulsory,  101,  102,  103 

of  contributions  to  periodicals,  227 

Reputation, 

injury  to  author's,  by  alterations,  45,  547,  567 

Eeseaeoh, 

fair  dealing  for  purposes  of,  144,  1^4 
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Residence, 

condition  of  copyright  for  unpublished  worka  under  Act  of  1911.  ..24,  28  ■ 
domicile,  is  equivalent  of,  28 
meaning  of,  28 

when  making  of  work  extends  over  a  substantial  period,  29 
in  ease  of  corporation,  113,  277 

Crown  may  exclude  works  of  foreigners  not  resident  in  Great  Britain 
from  copyright,  309,  310 

Retkospeoiive  Opekation.     See  Existing  Works. 

Reveksignaey  Interest, 

of-author  upon  assignment  of  copyright,  128  ei  seq. 

Review, 

dealing  with  work  for  purposes  of,  144 
See  Pebiodicals. 

ROUMANIA, 

copyright  in,  473 

Royalties, 

right  to  reproduce  work  upon  payment  of,  after  author'.s  death,  103  et 
seq. 
in  case  of  joint  works,  237 

of  posthumous  works,  103 
only  in  cases  of  published  works,  106 
qucere,  as  to  records  and  photographs,  103 
as  to  cinematographs,  251 
as  to  reproduction  in  different  form,  106 
as  part  of  another  work,  107 
amount  of  royalty,  103 
formalities  to  be  observed,  104 
Board  of  Trade  Regulations,  103,  105,  738 
how  royalty  to  be  paid,  104 
in  cases  of  works  existing  before  the  Act,  289 
assigned  before  the  Act,  301 
right  to   reproduce  "  musical   works "  mechanically   upon   payment  of, 
260  et  seq. 
only  applies  to  musical  works,  80,  261,  320 
only  if  permission  has  once  been  given,  262 

evidence  of  consent,  263 
as  to  reproducing  words  and  music,  261,  262 
as  to  foreign  works,  321 
notices  to  be  given,  260,  263 
Board  of  Trade  Regulations,  263,  740 
amount  of  royalty,  265,  271 
how  to  be  paid,  266 

apportionment,  if  more  than  one  work  reproduced,  268 
alterations  permissible  for  adapting  work  to  mechaipical  contrivance, 

268,  269 
where  work  reproduced  existed  before  Act,  270 
where  records  made  before  July,  1910... 272 
no  compulsory  right  of  public  performance,  278 
system  does  not  apply  to  records  themselves,  282,  279 
agreements  between  authors  and  publishers  for  payment  of,  549 
in  event  of  bankruptcy  of  publisher,  551,  552 
whether  enforceable  against  assignee  of  copyright,  551 
basis  for  reckoning  royalties,  553 
are  income,  as  between  tenant  for  life  and  remainderman,  552,  ii.  (c) 

Russia, 

copyright  in,  460  et  seq. 


Sale, 

of  infringing  copies,  when  an  act  of  piracy,  164,  165 
period  for  bringing  action  for,  211 
not  piracy,  if  innocent,  165 

50  (2) 
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Sale — continued. 

of  infringing  copies,  when  an  act  of  piracy — continued. 
nor  if  lawfully  made,  42,  166,  291,  299,  303 

except  in  case  of  records,  273  et  seg. 
nor  if  attempt  only  to  sell,  165 
summary  remedies  in  case  of,  212,  213 
of  material  object  does  not  carry  copyright,  23,  24,  120 
of  stock  made  prior  to  assignment  of  copyright,  126,  303 

made  prior  to  termination  of  publishing  agreement,  565 
by  trustee  in  bankruptcy,  552 
of  cinematograph  film  for  exhibition,  liability  of  vendor,  249,  250 
place  of,  165 
exclusive  right  of,  no  part  of  copyright,  272,  564 

See  ASSIGMTMENT  OF  COPTMQHT. 

Salvador, 

copyright  in,  523 

Sandwich  Islands.    8ee  Hawaii. 

San  Mabino, 

copyright  in,  450 

Scandalous  Wobks, 
no  copyright  in,  75 

Scenic  Effects, 

copyright  in,  80,  169 

School  Books, 

inclusion  of  copyright  matter  in,  143 
no  right  to  take  passages  from  dramatic  works,  80,  143 
resolutions  of  Publishers'   Association   with   reference   to   extracts   for, 
143,  11.   (0 

SooEiNG  Sheet., 

copyright  in,  60 

Soriptoees.     See  Bible. 

SCULPTUEE,  WOBKS   OF, 

definition  of,  89,  193,  n.  («) 

term  of  copyright,  100 

copyright  in,  under  old  law,  12,  20,  288 

photographs  and  engravings  of,  are  not  publication,  38 

right  to  copy,  if  permanently  situate  in  public  place,  193 

whether  copyright  in,  infringed  by  a  work  in  the  flat,  38, 191,  193,  n.  (?<), 

312,  313 
right  of  sculptor  to  use  models,  &c.  after  parting  with  copyright,  192,  193 
how  published,  38 
toy  soldiers  protected  as,  94 
whether  infringement  of  copyright  in  picture,  191,  192,  312,  313 

See  Artistic  Works. 

Seaech  Warrants, 

power  to  issue,  for  discovery  of  pLraoies,  215,  217,  218,  n.  («) 
none,  under  Act  of  1911... 216,  n.   («) 

SEDiTions  Work, 

no  copyright  in,  72 

Selection.    See  Compilation. 

Self-Goveening  Dominion, 
definition,  49,  a.  (a),  333 
conditions  of  application  of  Act  to,  334   > 
may  adopt  the  Act,  334 
powers  of  Governor  in  Council,  337 
powers  of,  to  pass  supplemental  legislation,  335 
importation  to  and  from,  336,  n.   (a),  337 
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Selp-Governing  Dominion — continued. 
oommenoement  of  Act  in,  594 
extent  of  application  of  Orders  in  Council  to,  338 
whether  bound  by  Berlin  Convention,  338 
See  Colonial  Oopyeight. 

"  Separately  Published/' 

right  of  contributor  to  periodical  to  prevent  his  contribution  from  being, 
225,  227,  286 

Sermon.    See  Leotubes. 

how  reporting  of,  may  be  prohibited,  48 

Servant.    See  Master  and  Servant. 
when  regarded  as  author,  108 
test  as  to  contract  of  service,  117 

when  copyright  will  vest  in  master  under  Act,  117,  225,  228 
implied  contract  that  copyright  shall  belong  to  master,  119,  225 
may  not  publish  information  obtained  in  course  of  employment,  34,  37 
liability  of  master  for  infringements  committed  by,  135 

Servia, 

no  copyright  law  in,  475 

Shorthand, 

infringement  of,  outlines,  61 
iSee  Reports. 

Siam, 

copyright  in,  483 

Similarity, 

not  conclusive  of  piracy,  134 

possible  explanations  of,  between  two  works,  158 

of  appearance,  injunction  against,  198 

Simultaneous  Publication, 

what  is,  under  Copyright  Act,  41,  311 

in  foreign  countries,  311,  n.  {z) 
provisions  of  Berlin  Convention  as  to,  311 

Sketches, 

use  of,  by  artist  who  has  assigned  copyright,  192,  193 
architect's,  241 

"  Snapshot," 

copyright  in  a,  117,  n.  {g),  249 

Solicitor, 

documents  prepared  by,  copyright  in,  43,  44 

Songs, 

respective  rights  of  author  and  composer,  84,  259 
distinctive  copyrights  in,  84,  112 
mechanical  reproductions  of,  259 

consents  to  be  obtained,  259,  262 

whether  words  and  music  make  single  work,  112,  259,  261,  262,  265 
whether   provisions   of   Act    are   contrary    to    Berlin   Convention, 
261,  n.   (a) 
composer  may  sue,  without  author,  259,  n.  (jf) 
when  regarded  as  dramatic  works,  83 
arrangement  of  old,  copyright  in,  85 
See  Musical  Works;  Performance  in  Public. 

South  African  Republic, 
copyright  in,  345,  346 

Spain, 

copyright  in,  429  et  seq.  ] 
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Specific  PBSttFORMANCB, 

no,  of  contract  to  write  book,  545,  n.  (d),  559 
to  publish  book,  559 

Spectacle.     See  Pantomime. 

Speeches.     See  Leotdebs. 
copyright  in,  47  et  seq. 

political,  may  be  reported  by  newspapers,  231 
copyright  in  reports  of,  49,  50,  287 
old  law  as  to,  18,  47,  287 

Star  Chamber, 

decrees  of  the,  6,  6 
abolition  of,  6 

State  Documents.     See  Government. 

Statements  op  Claim  and   Defence.      See  Procedube. 

Stationers'  Company, 
charters  of,  5,  8 
byelaws  of,  8,  9 

Statistics, 

copyright  in,  147 

Statutes  Cited, 

1  Eioh.  III.  c.  9.. .5 
25  Hen.  VIII.  o.  15... 5 

13  &  14  Car.  II.  c.  33  (Licensing  Act),  7 

8  Anne,  c.  19  (Copyright  Act,  1709),  4,  10 

8  Geo.  II.  c.  13  (Engraving  Copyright  Act,  1734),  11,  19,  110 

7  Geo.  III.  0.  38  (Engraving  Copyright  Act,  1767),  12,  19,  110 

17  Geo.  III.  c.  57  (Prints  Copyright  Act,  1777),  12,  19,  179 

54  Geo.  III.  c.  56  (Sculpture  Copyright  Act,  1814),  12,  179,  191 

3  &  4  Will.  IV.  c.  15  (Dramatic  Copyright  Act,  1833),  12,  18,  177 

5  &  6  Will.  IV.  c.  65   (Lectures  Copyright  Act,  1835),  18 

6  &  7  Will.  IV.  c.  59  (Prints  Copyright  Act,  1836),  12,  19 

5  &  6  Vict.  u.  45   (Literary  Copyright  Act,  1842),  11,  16,  18,  110,  134 

s.  18... 17,  286,  304 
s.  20... 12 

7  &  8  Vict.  c.  12  (International  Copyright  Act,  1844),  15,  305 
10  &  11  Vict.  c.  97  (Foreign  Reprints  Act,  1847),  333,  342 
15  &  16  Vict.  c.  12  (International  Copyright  Act,  1852),  12 

25  &  26  Vict.  c.  68  (Fine  Arts  Copyright  Act,  1862),  14,  20,  113,  179, 

180,  217,  241,  596 
39  &  40  Vict.  c.  36  (Customs  Consolidation  Act,  1876),  201,  342,  598 
45  &  46  Vict.  0.  40  (Copyright    (Musical    Compositions)    Act,    1882). 

13,  18 
49  &  50  Vict.  c.  33  (International  Copyright  Act,  1886),  15,  292,  306, 

327 
51  &  52  Vict.  c.  17  (Copyright  (Musical  Compositions)  Act,  1888),  13, 

178,  209 

2  Edw.  VII.  c.  15  (Musical   (Summary  Proceedings)   Act,   1902),   13, 

214    599 

6  Edw.  VII.  c.  36  (Musical  Copyright  Act,  1906),  13,  216,  600 

6  Edw.  VII.  c.  58  (Workmen's  Compensation  Act,  1906),  118 

7  Edw.  VII.  c.  29  (Patents  and  Designs  Act,  1907),  89,  95,  96 

8  Edw.  VII.  0.  69  (Companies  (Consolidation)  Act,  1908),  228 
1  &  2  Geo.  V.  u.  46  (Copyright  Act,  1911)— 

B.  1  (1),  24,  49 

s.  1  (2),  79,  250,  258 

<3.  1  (3),  37 

o.  2  (1),  48,  134,  143,  231,  242 

8.  2  (2),  164,  211 

s.  2  (3),  176 

a.  3... 100 

s.  3  (proviso),  103 
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Statutes  OiTEv—oontmued. 

1  &  2  Geo.  V.  c.  46  (Copyright  Act,  1911) — continued. 
3.  4.. .101 
s.  5  (1),  108 
a.  5  (1)  («),  113 
s.  5  (1)  (Jb),  117 
s.  5  (2),  122 

s.  5  (2)  (proviso),  128,  224 
s.  5  (3),  122 
s.  6  (1),  195 
s.  6  (2),  209 
a.  6  (3),  207 
s.  7... 166,  199 
s.  8.. .203 
8.  9.. .246 
a.  10... 210 
8.  11.. .212 
a.  12... 217 
8.  14... 201 

s.  15.. .222  ' 

8.  16  (1),  233 
=..  16  (2),  234 
a.  16  (4),  239 
a.  17... 25,  121,  236,  237 
8.  18... 281 
8.  19  (1),  277 
8.  19  (2),  260 
8.  19  (7),  271 
8.  19  (8),  279 
B.  20... 231 
o.  21.. .113 
B.  22... 96 
a.  23... 309 

s.  24  (1),  16,  253,  285 
s.  24  (1),  proviso  (a),  300 
s.  24  (1),  proviso  (b),  291 
s.  25... 333 
8.  26.. .334 
8.  27... 334,  335 
8.  28... 333 
s.  29... 27,  326 
s.  30... 338 
8.  31... 4,  24,  30 
8.  33    283 

s.  35  (1),  42,  80,  89,  163,  164,  193,  224,  242 
s.  35  (2),  37,  38 
8.  35  (3),  41,  311,  n.  (s) 
=.  36... 285 
o.  37... 285 

schedule,  253,  285,  286,  304 
1  &  2  Geo.  V.  c.  56   (National  Insurance  Act,  1911),   118 
4  &  5  Geo.  V.  c.  59  (Bankruptcy  Act,  1914),  552 

Stock, 

right  to  sell,  after  assignment  of  copyright,  126,  303,  565 

after  bankruptcy  of  publisher,  552 
right  to  alter,  567 

Stock  Exchange, 

tape  price  list  protected,  35 

Stolen  Wobks, 

remedies  of  true  owner  if  works  published,  23 

measure  of  damages,  23 
injunction  to  restrain  publication  of,  33 
stolen  photographic  film,  113,  n.  (s) 


Student.    See  Pupit. 
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Study, 

use  of  work  for  private,  144 

right  of  artist  to  use  his,  for  a  picture,  192,  193 

"  Subsisting  and  Valuable  "  Interests;  291  et  seq. 

Substituted  Rights, 

in  respect  of  works  existing  prior  to  Act,  285,  286 

SuMMAEY,  Newspaper,  231 

Summary  Eemedies.    See  Remedies,  Summary. 

Survey, 

Ordnance,  copyright  in,  282 
See  Maps. 

Sweden, 

copyright  in,  418  et  seq. 

Switzerland, 

copyright  in,  451  et  seq. 

System, 

of  treating  subject  not  protected,  55,  60 
of  electric  telegraphy  protected,  60,  141 
of  shorthand  protected,  61 


Tableaux  Vivants, 

not  infringements  of  copyright  in  artistic  work  under  old  law,  180  et  . 

semble,  new  Act  has  not  altered  law,  185 

may  be  subject  of  copyright  if  fixed  in  writing  or  otherwise,  80 

Tables, 

•  copyright  in  mathematical,  55 
statistical,  147 
showing  periods  of  copyright  protection  in  various  countries,  543 

Tape  Prices, 

copying  of,  restrained,  35 

Telegrams, 

copyright  in  newspaper,  61,  230 

Telegraphic  Code, 
copyright  in,  60 
infringement  of  copyright  in,  141 

Tenants  in  C!ommon, 

collaborators  are,  of  joint  work,  238 

one  of  several  majr  sue  for  infringement,  206,  229,  238 

eileet  of  lioenoe  given  by  one  of  several,  238 

Term  of  Copyright, 
what  is  a  fair,  99 
general,  under  Act  of  1911... 100 
special,  as  to  photographs,  100 

as  to  records,  277 

as  to  Crown  copyright,  281 

as  to  university  works,  283 
in  unpublished  works,  25,  234  ' 

in  joint  works,  233 
in  posthumous  works,  25,  101 
in  architectural  works,  245 
in  cinematograph  film,  251 

period  of  modified  and  non-exclusive  copyright,  103,  237 
who  entitled  to  extended,  given  by  Act,  289 
under  Berlin  Convention,  100,  314 
table  showing,  in  foreign  countries,  543 
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Tekm  of  Copyright — continued. 
before  new  Act, 

literary,  16,  287 
engravings,  19,  288 
sculptures,  20,  288 
paintings  and  drawings,  20,  288 
photographs,  20,  288,  289 
dramatic  works,  18,  287 
lectures,  18,  287 
collective  works,  17 

TlIEAIEE, 

use  of,  for  performing  copyright  work,  175  et  s^q. 

Theatricals  (Pmvate), 

whether  infringement  of  copyright,  176 

Thiep, 

may  be  proceeded  against  for  publishing  stolen  work,  23,  33 
exposing  stolen  photographic  film,  113,  n.  (s) 

Title, 

no  copyright  in  a,  66  et  seq. 

use  of,  restrained  on  ground  of  "  passing  off,"  69,  70,  198 

name  of  editor  or  author  no  part  of,  of  work,  547,  n.   {p) 

Toy  Soldiers, 

protected  as  sculptures,  94 

Trade.     See  Sale. 

Teansfee.    See  Assignment  of  Copyright. 

Translations, 

infringe  copyright  under  new  Act,  163 
old  law,  163 
retranslation  is  infringement,  163 
protected  as  original  works,  64 

even  if  translated  without  author's  permission,  52,  53 
of  the  Bible  permissible,  281 
under  Berlin  Convention,  53,  317 
whether  publication  of,  is  publication  of  original,  39 

Transvaal.    See  South  African  Eepublio. 
local  copyright  legislation,  346 

Tkeasdey  Minute, 

as  to  copyright  in  Government  publications,  281,  282,  756 

Treaty, 

with  Austria,  text  of,  622 

Trial.    See  Procedure. 

b:"RiFLiNG  Cases, 

injunction,  when  refused,  196 

Trust, 

copying  in  breach  of,  restrained,  30  et  seq. 

Tune.    See  Melody. 

Tunis, 

copyright  in,  488 

Turkey, 

copyright  in,  458 

United  States  of  America, 
copyright  in,  631  et  seq. 
Copyright  Act,  1909... 531 
text,  700  et  seq. 

c.  51 
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United  States  of  Ameeioa — continued. 
who  entitled  to  copyright  in,  531 
term  of  copyright,  532 
assignment  of  copyright,  532 

formalities  necessary  for  acquiring  copyright,  533,  534 
manufacturing  provisions,  534,  535,  538,  539 
protection  against  mechanical  instruments,  535 
importation  of  copyright  works,  535,  536 
riglits  of  foreigners  in,  329,  330,  536  et  aisq. 

countries  entitled  to  copyright  in,  537 

to  what  works  manufacturing  provisions'  apply,  538,  539,  540 

ad  interim  protection,  539 
protection  of  works  of  citizens  of,  in  Great  Britain,  329,  330 
cinematograph  films   of   citizens   of,   how   protected   in   Great   Britain, 

30,  n.  (»!),  254,  255 
treaties  and  conventions  of,  540 

Universities, 

obtain  Act  for  protection  of  copyright,  10,  283 
may  hold  copyright  in  perpetuity,  283 

but  not  for  new  books,  284 
existing  rights  preserved,  284 
old  remedies  for  infringement  abolished,  284 
delivery  of  books  to,  222  et  seq. 
right  of,  to  print  Bibles  and  Prayer  Books,  280 

Unlawful  Work, 

no  copyright  in,  75 

contract  for  printing  of,  unenforceable,  545,  n.  (/) 

Unlawful  Copies.     See  Infeinging  Copies. 

Unpublished  Works, 

formerly  protected  at  common  law,  4,  20,  22,  287 
common  law  copyright  in,  now  abolished,  4,  22,  24 
ownership  of  material  object  protected,  23 
provisions  of  Act  as  to,  24,  25 
term  of  copyright  in,  25,  234 

of  modified  copyright  in,  25 
person  in  whom  the  copyright  is  vested,  26 
assignment  of  copyright  in,  26 

qucere,  before  work  is  in  existence,  122 
in  case  of  photos,  drawings,  and  paintings,  25 
conditions  of  obtaining  copyright  in,  27,  79 
where  works  are  "  made,"  28,  29 
publication  of,  in  breach  of  confidence,  30  et  seq. 
information  obtained  from,  whether  may  be  published,  35,  36 
what  is  publication,  37  et  seq.,  311 

of  foreigners,  being  subsequently  published  in  U.  K.,  effect  of,  41,  42 
records  and  photographs  made  by  foreigners,  29,  30 
of  foreigners,  before  new  Act,  30,  290 

foreigners  resident  in  U.  K.  at  time  of  making  their  works  entitled  to 
protection,  24,  27;  79 
unless  excluded  by  Order  in  Council,  309,  310 
See  also  Leotue.es ;  Letters;   Publication. 

Ueuguay, 

copyright  in,  524 

Valuable 

consideration,  meaning  of,  in  s.  5  (1),  113,  114,  115 
interests  "subsisting  and,"  on  26th  July,  1910... 291  et  seq. 

Variations, 

to  copyright  air,  85 
See  Adaptations;    Arrangements. 

Vendor.    See  Assignment  of  Copyright;   Sale. 
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VENEZnELA, 

copyright  in,  527 
Victoria.    See  Austealia. 


Wales,  National  Libeaey  of, 
delivery  of  books  for,  223 
regulations  as  to,  749 

Waeeanty  of  Title, 

on  sale  of  copyright,  561 

Western  Australia.    See  Austealia. 

Will, 

copyright  passes  under,  121 

legatee  may  sell  author's  reversionary  interest,   130 

rights  of  tenant  for  life  under,  in  respect  of  profits  from  copyrights, 

552,  n.    (o) 
bequest  of  MS.  prima  facie  carries  copyright,  25,  26 

Words, 

composed  to  music,  82,  n.  (s),  84 
See  Songs. 

Weit.     See  Eemedies. 
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